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SUPREME COURT OF JUDICATURE.

CASES RELATING TO

THE POOR LAW, THE CRIMINAL LAW,
AND OTHER SUBJECTS

+ CHIEFLY CONNECTED WITH

The Buties and Office of Magigtrates.

MICHAELMAS 1882 To MICHAELMAS 1883.
46 Victoriz.

[IN THE COURT OF APPEAL.]
1882. SMITH AND SON v. THE ASSESS-
Nov. 23 MENT COMMITTEE FOR LAM-
1A BETH AND OTHERS.*

Poor—Rating— Exclusive Occupation—
Bookstalls at a Railway Station—Demiss
or Licence—43 Eliz. ¢. 2; 32 & 33 Vict.
c. 67.

Newsagents, by agreement witk o rail
way company, oblained, in consideration
of yearly payments, the exclusive right to
sell newspapers, books and certain other ar-
ticles at a railway station. The agreement
described them as tenamts; provided that
the yearly payments should be recoverable
as rent in arrear ; gave them power to erect
bookstalls ; secured to them access at reason-
able times to the stations; reserved to the
company power to choose and vary the
places for the bookstalls and to prevent the
sale of objectionable papers; and gave the
station-master conirol over the newsagents'
servants. Bookstalls fized to the structure
of the stations were erected by the news-
agents, and of these theyretained the keys : —
Held (afirming the judgment of the Queen’s
Bench Division), that the agreement did
not amount to a demise; that it only gave
the newsagents licence to do the ucts speci-
fied ; and that they were not liable to be

* Cvram Baggallay, L.J.; Brett, LJ. and
Lindley, LJ. Yo LT

VoL. 53.—M.C.

assessed to the poor-rate tn respect of the
bookstalls so erected and wsed by them.

Appeal from the Queen’s Beuch Divi-
sion.

The case is reported 51 Law J. Rep.
M.C. 106.

A Special Case was stated in four ap-
peals against a poor-rate made by the
rating authorities for the parish of Lam-
beth, in which the Waterloo Station of
the London and South Western Railway
Company is situated.

The question raised by the Case was,
whether Measrs. Smith & Son were liable
to be assessed to the poor-rate as ocou-
piers of four bookstalls at the Waterloo
Station.

These bookstalls were held by Messrs
Smith & Son under an indenture which
was expressed to be made between the ra--
way company and the firm of W. H. Sm.th
& Son, ¢ hereipafter called the tenants.”
It witnessed that in * consideration of the
yearly payments hereinafter reserved,” the
company gaveand granted to * the tenants”
from year to year the sole and exclusive
licence and privilege to sell articles there-
in specified, with liberty for the tenants
to erect bookstalls, with full and free in-
gress and egress at all reasonable times for
the tenants, their servants or agents, to
and from the stations. The servants of

B
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the tenants were to obey all the reasonable
orders of the station-master. The tenants
covenanted to pay a certain *“ rent or sum ”
by monthly payments, which were to be
“recoverable by the company, in addition to
any other remedies, by distress, as in the
case of rent in arrear.” Power was re-
served to the company to regulate the
places where the bookstalls should be fixed.

Messrs. Smith & Son accordingly erected
at Waterloo Station four bookstalls.

The Queen’s Bench Division gave judg-
ment, that Messrs. Smith were not liable
to be rated in respect of the bookstalls.

The assessment committee appealed.

Clarke, Q.C., and Archibald, for the ap-
pellants.—The most satisfactory test to
apply to these cases is to examine whether
there is or is not & permanent continuous
occupation; and the contention is that
there is such an occupation here, so that
the occupiers of these stalls are liable to
be rated, for their occupation satisfies all
the conditions laid down by Lush, J., in
The Queen v. The St. Pancras Assessment
Committee (1).

Brerr, L.J. — The occupiers of the
stalls cannot go to them at night.]

That may well be; yet there may be a
demise of a space, with an ment
limiting the time for using it. The thing
occupied is attached to the freehold, and
there is permanent occupation,and that is
sufficient.

Reliance is placed by the respondents
on The London and North Western Raslway
Company v. Buckmaster (2), in which, the
Exchequer Chamber being equally di-
vided, the judgment of the Queen’s Bench
remained unaffected; but there the cha-
racter of the occupation was different. So
" in The Queen v. Morrish (3) the pro-
perty remained in the commissioners, a
space was let which the commissioners
could enter at pleasure; whereas here
Mesars. Smith have the keys of these
stalls. In T%he Electric Telegraph Com-
pany v. The Overseers of Salford (4) it

(1) 46 Law J. Rep. M.C. 243; Law Rep. 2
Q.B.D. 581.

(2) 44,Law J. Rep. M.C. 180; Law Rep. 10
Q.B. 444.

(3) 82 Law J. Rep. M.C. 245.

“(64) 11 Exch. Rep. 181; 24 Law J. Rep, )M.C.

was held that the fact that the company
could be compelled to move its posts
made no difference in the liability to as-
sessment; and so with regard to pipes
laid in the ground, A tramway com-
pany, which has no other right than that
of a user of a road, i8 yet rateable—7%e
Pimlico Tramway Company v. The Green-
wich Unton (5); and in Cory v. Bristow
(6), a derrick and hulk, which could be
removed at a week’s notice, was held
liable to assessment. Even if it should
be held that there is no rent issuing out
of the property demised, the liability to
assessment is not affected, for in The
Electric Telegraph Company v. The Over-
secrs of Salford (4) no rent at all was
paid; and here, if the indenture be exa-
mined, there will be found to be a demise
such as gives the tenants an occupation
which satisfies all the conditions required
to render the premises in question liable
to assessment.

MIntyre,Q.C. (D. Kingsford with him),
for Messrs. Smith & Son, was not called on.

BacGALLAY, L.J .—This case comes before
us on appeal from the judgment of the
Queen’s Bench Division, by which it was
decided that Messrs. Smith & Son are not
liable to be rated in respect of certain book-
stalls at the Waterloo Station of the Lon-
don and South Western Railway. No ques-
tion arises whether the stalls so used by
Messrs. Smith & Son are rateable in the
sense that a rate levied on them must be
paid by some one. The question which
is raised is, whether the railway company
ought to be rated, or whether Messrs.
Smith & Son are liable. It is admitted
that the property on which the bookstalls
stand is rated, and that the rates are paid
by the company. It is, however, urged
that Messrs. Smith & Son are liable to
be rated. I think that Mr. Justice Field
stated the real question when he said,
“The company have granted something.
What was it 3 Was it exclusive occupation
or exclusive enjoyment 1” And the learned
Judge then adds, “ From the beginning to
the end of this document the parties care-

(5) 43 Law J. Rep. M.C. 29; Law Rep. 9
B. 9.

'(6) 46 Law J. Rep. M.C. 273; Law Rep. 2
App. Cas. 262, .
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fully avoid all expression of intention to
create a tenancy.” I am of the same opi-
nion, and concur in that view. This being so,
the learned Judge, following certain deci-
sions of Judges of great experience in rating
cases, held that Messrs. Smith were not
liable. It is true that in certain parts of the
indenture of agreement Messrs. Smith & Son
are for convenience referred to as ¢ tenants,”
but only in that way does the agreement
in any way indicate a tenancy. I do not
think it necessary to go through the in-
denture, for I agree with the opinion of
Mr. Justice Field, that ¢ it is quite clear
that the company in this case did not part
with the exclusive possession or occupa-
tion of any portion of their railway pre-
mises to Meears. Smith & Son, but merely
gave them such an exclusive enjoyment
of their bookstands, and liberty to use the
walls, &c.,as was n toenable them to
carry on theirtrade at the several stations;”
and I agree with the conclusion to which
he came, that, as a consequence, Meesrs,
Smith & Son are not rateable in respect of
these stalls. The railway company have
here granted an easement, or licence, or
privilege, and nothing more. In the cases
to which reference has been made, but
which I do not think it necessary to dis-
cuss in detail, the Judges held that where
there was exclusive occupation there was
a liability to assessment; but that where
there was no exclusive occupation, but
only a licence for certain enjoyment, then
there was no liability to assessment. I
am, therefore, of opinion that this appeal
must be dismissed.

Brerr, L.J.—The question in these
cases i8 not always whether there has or
has not been a demise; but in this case
the question is, whether the indenture
does amount to a demise, or whether it is
really merely a licence to sell books and
the other articles mentioned therein at
different positions in the stations of the
company, with a subsidiary auxiliary ne-
cessary leave to keep and store books and
other articles at £ﬂ‘erent parts of the
stations. The question must be decided
on the construction of the whole indenture.
Certain parts taken by themselves might
give the impression that there was a de-
mise; but then there are other parts

which are wholly inconsistent with that
view. It is an ordinary fallacy to take
each part of an agreement by itself alone,
and to argue that that part will tell in
favour of the contention of the person
arguing, supposing that all the other parts
are also in favour of that argument; and
8o on with the remainder, each being taken
by itself, and the assumption being that
there is in the rest of the agreement no-
thing that tells against the argument.
Here a particular clause is taken, and it is
argued that that by itself points to a
demise. But when it is found that the
persons who are supposed to be tenants
can only go at particular times for limited
purposes ; when it is found that there is
undoubtedly a licence, and that the money
payment which is charged is paid, not for
the occupation of a particular place, but
for what is entirely a licence; and when
it is found that that which is supposed to
be demised is to be removed at the will of
the person who is sup to demise ; all
these things taken together shew that
there has been here no demise, but only a
licence to sell goods of the specified kind.
There is no occupation of any special
place by Messrs. Smith within the rating
Acts, and the only way in which this pro-
perty can be rated is, when the rate is
made in respect of the station, to levy a
rate on the value of the station as increased
by the licence given to Messrs. Smith &
Son. As to the cases which have been
cited we need not give any opinion as to
any of them ; but if it were necessary I
should desire to say that I reserve my
opinion on the case of The Electric Tele-
graph Company v. The Overseers of Sal-

Ford (4).

LinpLey, LJ.—I think that it is im-
possible to hold that this indenture creates
a demise. Itisagrant of a certain right or
privilege. There is no reddendum, which
is always a material part, and although
the word “ tenant " is used, still the agree-
ment carefully avoids the creation of a
tenancy at will, as distinguished from the
granting of an easement. There may well
be a right to enter and occupy, in a certain
sense, a portion of the station. The ana-
logy of a seatholder at a theatre may illus-
trate this, for in that case, omitting those
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questions which were discussed in Wood v.
Leadbitter (7), the ticket gives a right to
enter the theatre and to occupy for a cer-
tain time a seat therein ; but no one would
suggest that there was, in such a case, a
rateable occupation of the seat so occupied.

In this case the company are careful to
make the managers of these bookstalls
subject to the orders of the representatives
of the company, and the company does not
grant to Messrs. Smith & Son any exclu-
sive right in any particular portion of any
particular statnon. There is then a grant
of an easement, and of nothing else. The
argument on behalf of the rating au-
thority therefore fails. The cases referred
to are distinguishable, as in every case in
which it was held there was liability the
Courts held also that there was some kind
of tenancy. I agree that the appeal must

be
Appeal dismissed.

Solicitors—Harvey, Oliver & Capron, for ap-
pellants ; G. W. Barnard, for respondents.

[IN THE COURT OF APPEAL.]
THE QUEEN (on the prosecu-

1882. tion of the Penarth Local
Nov. 3, Board) v. THE LOCAL
4, 6. GOVERNMENT BOARD AND

GEORGE TAYLOR.*

Public Health Act, 1876 (38 & 39 Vict.
c. 55), ss. 150, 257 and 268—Paving
Streets—Apportionment  of Expenses—
Notice of Demand of Payment— Decision
of Local Authority—Appeal by Party
Aggrieved—Time for Appeal—Memorial
to Local Government Board—Grounds of
Appeal—Prohibition.

Under section 150 of 'the Public Health
Act, 1875, the Local Board of Penarth, on
the 4th of May, 1881, gave notice to T. to
pave certain streets fronting premises of
which he was the owner. T. failed to
comply with the notice, and thereupon the

(1) 18 Mee. & W. 838; 14 Law J. Rep. Exch.
* Coram Baggallay, L.J., and Brett, L.J.

board executed the work. On the 21st of
September notice of apportionment of the
expenses payable by T. was served upon
him by the surveyor to the board, and on
the 20th of December, 1881, a demand of
payment of the amount apportioned was
made upon T'. by the collector of the board.
T. did not dispute the apportionment
within the period of three months allowed
by section 257, but within twenty-one days
Jrom the service of the demand of payment
he addressed a memorial by way of appeal to
the Local Government Board, sn which the
grounds of his complaint were stated :—
Held, that the demand of payment was the
only decision of the local board, within the

.meaning of section 268, tn respect of which

T. was aggrieved, and from which a me-
morial by way of appeal could be addressed
to the Local Government Board.

Semble (per Brerr, L.J.), that proksi-
bition will lve against the Local Government
Board where they exceed the powers given
to them by, Y statuls.

Appeal by the prosecutors from a de-
cision of the Queen’s Bench Dlvmon
(reported 51 Law J. Rep. M.C. 121), dis-
charging a rule, calling upon the Local
Government Board and G. 'I‘aylor to shew
cause why a writ of prohibition should
not issue directed to them to prohibit them
from proceeding in the matter of a certain
appeal brought by G. Taylor against the
demand made upon him by the Penarth
Local Board for the payment of several
sums, amounting in the aggregate to
2521, 10s. 9d., alleged to be due from him
for private merovement works in respect
of premises in Kymin Lane and certain
other streets within the parish of Penarth,
Glamorganshire.

The facts, which are stated at length in
the report of the case in the Court below,
are as follows :—

On the 4th of May, 1881, the Penarth
Local Board, the urban sanitary
authority for "the district of Penarth, gave
notice to Taylor and others to pave certain
streets fronting, adjoining or abutting on
premises of which they were the owners or
occupiers within twenty-one days from the
date of the notice. Taylor failed to comply
with the notice; and thereupon the Penarth
Local Board executad the works under the
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powers given by section 150 of the Public
Health Act, 1875 (1).

(1) 38& 39 Vict. c. 55. 8. 150: «“ Where any
street within any urban district . .. . is not
sewered, levelled, paved, metalled, flagged,
channelled and made good . . . . to the satis-
faction of the urban authority, such authority
may by notice addressed to the respective
owners or occupiers of the premises fronting,
adjoining or abutting on such parts thereof as
may require to be sewered, levelled, paved,
metalled, flagged or channelled . . . . require
them to sewer, level, pave, metal, flag, channel,
or make good . . . . the same within a time to
be specified in such notice. . . . If such notice
is not complied with the urban authority may,
if they think fit, execute the works mentioned
or referred to therein; and may recover in a
sammary manner the expenses incurred by them
in so doing from the owners in default accord-
ing to the frontage of their respective premises,
and in such proportion as is settled by the sur-
veyor of the urban authority, or (in case of dis-
pute) by arbitration in manner provided by this
Act; or the urban authority may by order
declare the expenses so incurred to be private
improvement expenses.”

Section 257 : “ Where any local authority have
incurred nses, for the repayment whereot
the owner of the premises for or in respect of
which the same are incurred is made liable under
this Act or by any agreement with the local
authority, such expenses may be recovered, to-
gether with interest at a rate not exceeding
five pounds per centum per annum, from the
date of service of a demand for the same till
payment thereof, from any person who is the
owner of such premises when the works are
completed for which such expenses have been
incurred ; and until recovery of such expenses
and interest the same shall be a charge on the
premises in respect of which they were in-
curred. In all summary proceedings by a local
authority for the recovery of expenses incurred
by them in works of private improvement, the
time within which such proceedings may be
taken shall be reckoned from the date of the
service of notice of demand. Where such

have been settled and apportioned by
the surveyor of the local authority as payable
by such owner, such apportionment shall be
binding and conclusive on such owner, unless
within three months from service of mnotice on
him by the local authority or their surveyor of
the amount settled by the surveyor to be due
from such owner, he shall by written notice dis-
pute the same. The local authority may by
order declare any such expenses to be payable
by annual instalments within a period not
exceeding thirty years, with interest at a rate
not exceeding five pounds per centum per an-
num, until the whole amount is paid. . . . . »

Bection 268: “ Where any person deems him-
self aggrieved by the decision of the local
authority.in any case in which the local autho-

On the 21st of September, 1881, a no-
tice, dated the 19th of September, and
signed by the surveyor of the local board,
was served on Taylor, in which it was
stated that the urban sanitary authority
had executed the works in question, and
that Taylor's apportionment amounted in
the te to 2521. 10s. 9d. The notice
further stated that the apportionment
would be binding upon Taylor, unless the
same was disputed by written notice to
the urban sanitary authority before the
expiration of three months from the date
of the notice.

On the 20th of December, 1881, a
written notice was served upon Taylor by
the collector to the Penarth Local Board,
demanding payment of the total sum ap-
portioned as payable by Taylor.

On the 10th of January, 1882, and
within twenty-one days from the date of
the notice demanding payment of the
sums apportioned, Taylor addressed a
memorial to the Local Government Board,
under section 268 of the Public Health
Act, 1875 (1). The memorial in effect ap-
pealed against the amount apportioned to
Taylor, and complained that a considerable
portion of the works in respect of which
the demand was made was not required,
and that the cost of executing the whole
works was excessive.

The Queen’s Bench Division (Grove, J.,
and North, J.) discharged the rule for a
prohibition, and the Penarth Local Board

now appealed.
A. Charles, Q.C., and 4. T. Lawrence,

for the ap ts.—The Local Govern-
ment Bm.r(iml1121n jurisdiction under section
268 (1) to entertain an appeal only as to the
mode of payment—namely, whether the
expenses incurred should be spread over
a term of years or should be recovered in

rity are empowered to recover in a summary
manner any expenses incurred by them, or to
declare such expenses to be private improvement
expenses, he may, within twenty-one days after
notice of such decision, address a memorial to
the Local Government Board stating the grounds
of his complaint, and shall deliver a copy
thereof to the local authority; the Local
Government Board may make such order in the
matter as to the said board may seem equitable,
and the order so made shall be binding and
conclusive on all parties.”
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a summary manner. The appeal to the
Local Government Board was in fact an
appeal with respect to the initial propriety
of the work done. The last clause of
section 268 does not shew that the * loss,
damage or grievance” sustained by the
appellant may be considered by the central
authority, but refers only to acts by which
the local authority may have affected the
premises of the owner. The section, there-
fore, does not apply. But assuming thatit
does apply, then the appeal to the central
authority is out of time. No appeal now
lies on the question whether the works
ought or ought not to have been executed ;
but even if there were an appeal on that
question, it ought to have been brought
within twenty-one days from the date of
the notice to execute the work. Again, if
the appellant desires to dispute the ap-
portionment, he must do so within three
months from service of notice on him by
the local authority—section 257 (1) ; and if
he desires to appeal against the cost of
the works he must do so within twenty-one

days.

fBam, L.J.—The contention is that
there is no decision against which an ap-
peal will lie until an order for the pay-
ment of money has been made.

It is true that in Cook v. The Ipswich
Local Board of Health (2) it was stated by
Blackburn, J., and Lush, J., that, under
section 120 of the Public Health Act,
1848 (11 & 12 Vict. c. 63), which is to the
same effect as the section now under con-
sideration, a person aggrieved could appeal
by memorial to the Secretary of State;
but these amount to mere dicta, incorrect
in themselves and not binding on the
Court of Appeal. Hesketh v. The Atherton
Local Board (3), Dryden v. The Overseers
of Putney (4), The Attorney-General v.
The Wandsworth District Board of Works
(5) and The Tunbridge Wells Local Board
v. Akroyd (6) were also referred to.

Prohibition will lie to the Local Govern-

(2) 40 Law J. Rep. M.C. 169; Law Rep. 6
Q.B. 451,

(8) 48 Law J. Rep. M.C. 37; Law Rep. 9
Q.B. 4.

(4) Law Rep. 1 Ex. D. 223.

(6) 46 Law J. Rep. Chanc. 771 ; Law Rep. 6
Ch. D. 539.

(6) 49 Law J, Rep. Exch. 403; Law Rep. 6
Ex. D. 199.

ment Board, because there is a statutory
condition precedent as to the time of ap-
peal which has not been complied with ;
so that the board have no jurisdiction to
entertain the appeal. The proceeding is a
judicial one, and the orders of the Local
Government Board can be brought up by
certiorart and quashed, in the same way
as orders of the Poor Law Board, who
were the predecessors of the Local Govern-
ment Board, could have been brought up
and quashed.

The Solicitor-General (Sir F. Herschell,
@.C.), (with him Channell), for the Local
Government Board.—Prohibition will not
lie to the central board, for it is not a
body which acts judicially. The word
“appeal ” is not to be found in section
268, whereas it does appear in section 269.
The act of the local authority is purely
administrative, and the central authority
acts in an administrative capacity in con-
trolling the local authority. In Comyn’s
Digest, tit.  Prohibition,” the general
proposition is laid down that prohibition
is the remedy where Courts exceed their
jurisdiction. But that remedy is only
applicable where the Court in question
has been exercising judicial functions as
an appeal Court. The nearest authority
in point is Breedon v. Gill (7); but the
commissioners there were unquestionably
exercising judicial functions. This is not
an appeal from a judicial decision, but
from an administrative act. The power
given to the central board is to review the
acts of an administrative body ; the ques-
tion before them is not, therefore, whether
the lower body has rightly decided the
rights of an individual.

[BrETT, L.J., referred to The Hammer-
smith Railway Company v. Brand (8)).

Even if a right of appeal is given to the
controlling body against an administrative
act of the lower body, that of itself would
not make the lower body a Court. "Where
a body acts ultra vires, a remedy is given ;
but the present case is one of the improper
exercise of discretion ; and, assuming that
the body acted within its powers, there is
no remedy.

(7) 5 Mod. 271.
(8) 88 Law J. Rep. Q.B. 265; Law Rep. 4
H.L. Cas. 171.
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In Ex parte Death (9) it was held that
an order to discommune made by a Vice-
Chancellor of the University of Cam-
bridge was not a judicial act which the
Superior Courts could restrain by prohi-
bition.

[Brerr, L.J., referred to Cooper v. The
Wandsworth Board of Works (10).

That case was not an application for a
prohibition, and only decided that the
district board could not demolish a build-
ing under the powers given by 18 & 19
Vict. ¢. 120. s. 76, without giving the
party guilty of the omission of an act
required by the statute an opportunity of
being heard. The protection given to
subjects is that the act of a body which ex-
coeds its powers is null and void. T%e
Queen v. The Local Government Board
(11) was also referred to.

In order to éntitle the appellants to a
prohibition it must be shewn that every
matter complained of in the memorial is
beyond the jurisdiction of the board,
because if any one of the matters is within
the jurisdiction, no prohibition will ie—
The South Eastern Ravlway Company v.
The Railway Commissioners (12).

Next, until a notice of demand for pay-
ment has been made, there is no appeal.
Upon the hearing of the appeal on that
point, the whole of the matters previously
done can be gone into in order to see
whether the order is right or wrong. An
appeal can be brought after notice of the
decision by which a y is, or deems
himself to be, aggrieved. Where the no-
tice is given under section 150, non constat
that the work ever will be executed and
the charge incurred, because a discretion is
left to the local authority, under the words
“if they shall think fit,” as to whether
they will execute it or not, Until the local
authority determine, and this is an abso-
lutely discretionary act, to do the work, it
cannot be said that the person to whom
notice has been given to do it himself has
been aggrieved. Notice given by the local
suthority to do the work isnot a notice of

_wgs) 18 Q.B. Rep. 647; 21 Law J. Rep. Q..

(10) 14 Com. B. Rep. N.3. 180; 82 Law J.
Rep. C.P. 185.

(11) Law Rep. 2 Q.B. 316 (Ir.).

(12) 50 Law J. Rep. Q.B. 201; Law Rep. 6
Q.B. D. 586.

a decision by which a person is aggrieved ;
consequently it is not a notice of a decigion
which entitles them to recover the expenses
incurred either in a summary manner or as
private improvement expenses. The sur-
veyor has power only to make the appor-
tionment —Grece v. Hunt (13); mere no-
tice thereof is not sufficient, there must
also be a notice of demand of payment.
Upon the hearing of the memorial the
Local Government Board can enquire into
any matters which shew that the sum ap-
portioned is inequitable. Section 268 (1
applies only to the decigion of the 1
authority, and that must be the decision
which fixes and determines the liability
of the owner, for that is the time when
he is dggrieved ; a memorial can then be
addressed within twenty-one days to the
Local Government Board, who may deal
with it as they think equitable.

A. L. Smith, for G. Taylor.—The true
construction of section 268 is that the de-
cision of the local authority by which
Taylor is aggrieved is the decision which
makes him liable to pay a sum of money.
‘When notice of demand of payment has
been given, then an appeal lies, if brought
within twenty-one days from the date of
the notice.

Lawrence replied.

Bacearray, L.J. (14)—The question in
this appeal arises under the Public Health
Act, 1875, which makes provision for
other matters besides paving streets. The
three sections to which our attention has
been called are sections 150, 257 and 268.
The last two sections have a more general
application than section 150, which has
reference to the paving of streets in towns.
The question in this case arises with re-
ference to the paving of certain streets
within the district of the Penarth Local
Board. Notice to pave the street, under
section 150, was given by the local board
to Taylor, and under that section, if the
notice is not complied with, power is con-
ferred upon the local authority, if they
think fit, to execute the works. That is
D(:}gg“ Law J. Rep. M.C. 202 ; Law Rep. 2 Q.B.

(14) Lord Coleridge, C.J., was present during
part of the argument, but not when the argu-

ment was concluded and judgment was de-
livered.
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the second step—namely, the local board
may execute the works, and then are em-
wered to recover in & s manner
m the owners in default the expenses
incurred by them in so doing, or may by
order declare the expenses so incurred to
be private improvement expenses.
Moreover, there is a further provision
(section 257) that the local board, instead
of demanding payment in one whole sum,
may by order declare any such expenses to
be payable by certain annual instalments.
The Local Board of Penarth gave notice to
Taylor, under section 150, that they re-
quired the street in question to be paved
within twenty-one days from the date of
the notice. Taylor did not execute the
works, and the local board, in the exercise
of the authority given to them by that
section, gave instructions for the work to be
executed. The work was executed, and
the aggregate expenses to be paid by
Taylor having been ascertained, notice -of
demand of payment was given to Taylor.
‘Within twenty-one days from the notice
being given Taylor appealed by memorial to
the Local Government Board, and the case
now is that he has no right to appeal. Sec-
tion 257 makes provision that after the ex-
have been incurred an apportion-
ment of the aggregate amount of such
expenses, payable by the owner, is to be
made by the urban authority, and that
such apportionment is to be binding upon
the owner unless within three months
from the service of notice of the amount
settled by the surveyor to be due from
such owner he shall by written notice
dispute the same. The owner, therefore,
after he has received notice of apportion-
ment, has three months within which to
dispute the matter ; but if he does not do
so, then the amount of apportionment is
binding upon him. Then comes section
268, under which any person who feels
aggrieved by the decision of the local au-
thority, in any case in which the board
are empowered to recover expenses in-
curred in a summary manner or to declare
the expenses to be private improvement
expenses, may within twenty days from
the motice of such decision address a
memorial to the Local Government Board
stating the grounds of his complaint. In
this case, after the works had been exe-

cuted and the apportionment ascertained,
a demand was made upon Taylor for the
payment of the sum of money apportioned ;
and then for the first time he moved
against the p: i which had been
adopted by the local board, and addressed
a memorial to the Local Government Board,
in which he stated two substantial grounds
of complaint, namely, that the local board
had executed more works than were ne-
cessary, and that the total expenses in-
curred were excessive. After the memorial
by way of appeal had been presented, a
rule misi was obtained to prohibit the
Local Government Board from taking any
further proceedings with reference to that
appeal. That application was resisted,
partly on the ground that no prohibition
will lie as against the Local Government
Board, and also that, even assuming that
prohibition will lie, there are no grounds for
interfering in this case. I am of opinion
that we ought not to interfere, and that
there are no grounds for prohibiting the
Local Government Board from entertain-
ing the appeal. It was contended by the
appellants that there were three decisions
of the local authority from which an ap-
peal might bave been brought. The first
decision was to and pave the street;
the second, that the local authority would
themselves execute the works; and the
third decision was when the urban au-
thority demanded that payment should be
made in a summary manner instead of
declaring the expenses to be private im-
provement expenses. I cannot take the
view that the first two matters were de-
cisions. I am unable to see on what
grounds it can be said that any decisions
were come to by the urban authority until
it was determined that the amount should
be levied from the particular owner in a
summary manner. There was no decision
except that the local board called upon
Taylor to pave the street, and that was a
thing which he was not bound to do. The
urban authority also are not bound to do
the works; but they can do them ¢ if they
think fit.” These, therefore, are not de-
cisions under section 268, from which an
appeal can be brought. 'L'he next of
the p ings is when the works have
been completed; and here there is no
decision by the local authority, but solely &
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notice which the surveyor was authorised
to give of the execution of the works and
the amount of apportionment payable by
Taylor. Here also I cannot find any de-
cision on the part of the local authority
from which an appeal could have been
brought within twenty-one days under
section 268. But the three months having
expired from the notice given by the sur-
veyor, the apportionment became binding
upon Taylor, and then an election could
be exercised on the part of the local au-
thority asto whether the money should be
recovered in a summary manner or should,
by order, be declared to be private im-
provement expenses. At any rate that
matter was a decision which was communi-
cated to Taylor by the notice of the 21st
of December demanding payment of the
amount apportioned within fourteen days.
The notice demanding payment was notice
of a decision, and within twenty-one days
from the receipt of that notice Taylor had
s right to appeal to the Local Government
Board if he thought himself aggrieved.
Moreover, having to the provisions
of section 268 that the Local Government
Board may make such order as to them may
seem equitable, I think that the question
a8 to the aggregate amount of expenses in-
curred and the apportionment of theamount
assessed might be enquired into. But the
Local Government Board are not bound to
travel beyond the grounds of complaint
contained in the memorial. !

BrerTt, L.J.—I agree with the decision
of the Divisional Court that a writ of pro-
hibition should not issue; but [ do not
agree with the grounds upon which that
decision i8 based. Taylor had three dif-
ferent notices served upon him. The first
notice was that given on the 4th of May
by the Penarth Local Board that they were
dissatisfied with the state of the street,
and required him to pave it within twenty-
one days. I am inclined to think that
that notice expresses a decision by the local
board, for they must have decided that
the street hﬁuired to be paved. Taylor,
therefore, notice of this decision, and
a demand was made by the local board
that he should pave the street. On the
218t of September Taylor received a second
notice, which was given by thesurveyor, that

YoL. 62.—M,C,

the local board had expended a certain sum
upon the works which Taylor had declined
to execute, and that he, the surveyor, had
apportioned a part of that sum, which was
to be paid by Taylor, at 252/, 10s. 9d. But
Taylor had received no notice that the
local board had decided to expend that
sum. The board had no authority to
decide the amount of the apportionment,
for the surveyor only had power to make
the apportionment, and the mnotice which
he gave was a notice that he had done his
duty. On the 20th of December a third
notice was given, signed by the collector,
who seems to give the notice as the servant
of the local board, and I think that that
is a notice by the local board that they
have decided to raise the sum expended
in a summary manner. But at a period
within twenty-one days after that last
notice Taylor sent in a memorial by way
of appeal to the Local Government Board,
to the effect that it was not equitable
to make him pay the sum demanded, on
the grounds that the works themselves
were unnecessary and that the costs of
executing them were unreasonable. The
memorial does not contain any complaint
that the apportionment as between Taylor
and the other owners was wrong; and I
think it should be taken that the appel-
lants have reason to suppose, as between
Taylor and the Local Government Board,
that upon this memorial the board are
prepared to consider the two grounds of
complaint set forth—namely, whether the
works were unneceesary and the sum ex-
pended unreasonable, in order to determine
whether it was equitable to call upon
Taylor to pay this sum. Upon this state
of facts the appellants asked for a prohibi-
tion against the Local Government Board
p ing any further in the matter.
It was said that the claim for a prohibition
ought to have been confined to two matters,
and that supposing Taylor had a right
to question the whole work as being un-
necessary, and had a right to a prohibition
a8 to the other grounds, yet because
the rule for a prohibition asks for too
much it ought not to be granted. If the
Court below refused the rule upon that
ground I am unable to agree with the
decision. 'Where a party, in his rule for a
prohibition, asks for more than he ought
C
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to ask for, the Court ought, if part of the
request turns out to be more than he
wanted, to mould tho rule so as to give
him that to which he is entitled.

It was said on behalf of the appellants
that there were three successive decisions
given by the Penarth Local Board, within
the meaning of section 268, from each of
which, as they arose, Taylor had a right
to appeal ; but that as no appeal had been
brought in time against the first two deci-
sions he could only appeal against the
third, and upon that appeal only vne ques-
tion could be raised, and that was on a
point upon which no complaint had been
made. It was asserted by the Solicitor-
General that, assuming there were three
successive decix;ions against which there is
an appeal, and that Taylor is properly
debarred as regards the ﬁzst two, fndp;m.t
it would be an excess of jurisdiction to
entertain an appeal against those two ques-
tions, yet the Local Government Board is
not a body to whom prohibition would lie.
It is not necessary, and I am sorry we do
not consider it our duty, to decide whether
that contention is trueor not. If Lord Cole-
ridge had been present I should have pressed
for the opinion of the Court ; but in hisab-
sence we ought not to give a decision upon a
question of such importance. My view is
that the Court should not be chary of
exercising the power to prohibit ; and that
where the Legislature has entrusted to
persons other than the Superior Courts
power to img:se obligations upon indivi-
duals, the Courts ought to exercise, as
widely as possible, the power to control
these bodies of persons when they exceed
the powers given to them by Act of Parlia-
ment.

The next question is whether, if prohi-
bition will lie against the Local Govern-
ment Board, a case has been made out for
interfering. Now that raises a question
as to the construction of this statute, and
also as to what matters may be enquired
into by the Local Government Board.
That which is called an appeal is given by
section 268 ; and that in some sense it is
an appeal is obvious. I do mot a
with the Solicitor-General that the head-
ings in an Act of Parliament are not to be
considered as part of the Act itself; for I
think that they may be used for the pur-

pose of construing the Act. I take it,
therefore, that an appeal is given by section
268. With regard to many things done,
and with regard to the matter now before
us, it was said that the appeal given is
not an appeal against judicial decisions,
and that the proceedings of the Penarth
Local Board are not judicial ; but I have a
strong opinion that they are. 'When this
memorial is presented, it is the duty of the
Local Government Board to hear the party
who has presented it. It is also obvious
that the local authority are entitled to be
heard, because the Iocal Government
Board must transmit a copy of the memo-
rial to the local authority. I doubt
whether the Local Government Board are
bound to hear the parties orally, but they
are bound to let the party know the
grounds of the answer given by the local
board, in order that he may give an answer.
The decision mentioned in section 268 is
the decision by which the n deems
himself aggrieved ; it is a decision by which
the local authority are empowered to re-
cover in a summary manner any expenses
incurred by them. We must therefore
consider in what cases the local authority
are entitled to recover the ex in a
summary manner. By section 150 the
local authority may give notice to the
owners to do certain works, but after that
notice has been given, and even if they
resolve to do the work, they are not
in a position to recover anything in a
summary manner. Then, after the works
have been executed, the next act is to be
done not by the local authority but by the
surveyor, who is to apportion the sum
which has been expended as between the
different owners, and who is to say, as-
suming such a sum has been expended,
what is the fair proportion to be paid by
the owners, The local authority cannot
determine that matter, but it is the sur-
veyor who is to give notice to the persons
with regard to whom the apportionment
has been made, and such notice is given
for the purpose of allowing those persons
to complain to the local authority. No-
thing, however, is to happen upon that
notice alone; but if the apportionment is
disputed within three months, then the
local authority are to appoint an arbitrator
to settle it ; the apportionment, if not dis-
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puted within the three months, is binding
on the owner. The complaint as to the
apportionment has nothing to do with the
question whether the amount of the ex-
penses incurred was right or not, but only
with the question whether the sum appor-
tioned to be paid by the owner is the right
sum. It seems to me, therefore, that so far
there is no ground for an appeal under
section 268 ; for even if the apportionment
is not disputed the local authority are not
in a position to recover anything by sum-
mary process or to treat it as improvement
expenses. Then what must they do to
put themselves in that position? It is
strange that the Act does not say what
they are to do. By section 150 these
expenses may be recovered in a summary
manner ; and then by section 257 it is pro-
vided that in all summary proceedings by
a local authority for the recovery of
expenses incurred by them in works of
private improvement, the time within
which such ings may be taken shall
be reckoned from the date of the service
of notice of demand. Now that is the
only enactment with regard to the necessity
of giving a notice of demand, and the
necessary inference is that notice of
demand must be given by the local autho-
rity, and that until the notice is given the
local authority is not entitled to recover
anything by summary process. It seems
to me that only after that notice of demand
is there an appeal given by section 268.
There is only one appeal, namely, when
the local authority demand payment of the
sum apportioned, and then the appeal
arises, because it is not until then that the
case can be said to be one in which the
local authority can recover any expenses
in a summary manner. The appeal must
be made by memorial addressed to the
Local Government Board within twenty-
one days after notice of demand has been
given. Into what may the Local Govern-
ment Board enquire upon that appeal?
It is said the only question is whether the
Local Government Board think it equit-
able that the local authority recover the
expenses incurred in a summary manner,
or declare them to be private improvement
expenses. It would be a narrow construc-
tion to put upon the statute to hold
that no appeal could be brought as to

whether works ought to have been ordered
to be executed, nor as to whether the sum
expended and the amounts apportioned by
the surveyor were unreasonable. It was
said that there was no appeal on those
points to the Local Government Board.
The words of section 268 must be looked to.
According to the argument, it was said
that there was only one complaint which
the person who deems himself aggrieved
might make. If there were only one
ground of complaint it would not be neces-
to state it, for the memorial would
state it. The words of the section are
that the person who deems himself ag-
grieved may address a memorial to the
Local Government Board, “stating the
grounds of his complaint, and shall deliver
a copy thereof to the local authority.” It
is clear that the section assumes there may
be sevéral grounds of complaint which
could not be anticipated by the local
authority ; for, if there were only one
ground of complaint, it would not be ne-
to deliver a copy thereof to the
local authority. The construction con-
tended for is obviously & narrow, incon-
venient and unjust construction. It is
obvious from the construction which has
been put upon the section that, upon the
question which is the real ground of com-
plaint—that it is inequitable to make the
person pay the sum demanded—the Local
Government Board have power to enquire
into circumstances however remote. If
that be so, the Board may enquire into
these matters, not as decisions but as fucts,
and whether the particular sum is an
equitable and fair sum for the owner
to pay in respect of works executed against
his will. I should be unwilling to fetter
the power of the Local Government Board
to enquire into such matters. If that be
80, the two causes of complaint stated by
Taylor in the memorial are facts into
which the Local Government Board might
properly enquire. I should be sorry to
say that because Taylor had not mentioned
such matters, he should not be able to do
80, supposing ample opportunity was after-
wards given. The power is given
to the Local Government Board to enquire
into all matters as between the local autho-
rity and the individual who presents the
memorial._
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Assuming that prohibition will lie to
the Local Government Board, and that
they were about to enquire into the ques-
tions whether the works were unnecessary
or the sum expended unreasonable, and
whether it was fair and equitable to de-
clare the expenses incurred to be private
improvement expenses, or to be recovered
in a summary manner, I cannot see that
the Board would exceed their powers by
enquiring into those matters. Thereis no
ground, therefore, for issuing a prohibition
to the Board. I think the Court below
was right in refusing the rule, but I am
unable to agree with the reason given for
such refusal.

Appeal dismissed.

Solicitors—Torr & Co., agents for Griffiths &
Corbett, Cardiff, for appellants; Sharpe, Par-
kers & Pritchard, for Local Government
Board ; Ingledew & Ince, agents for Ingledew,
Ince & Vachell, Cardiff, for G. Taylor.

[CROWN CASE RESERVED.]

1882.
Nov. 25.

Larceny from British Ship— River with-
in Foretgn Territory—Admiralty Juris-
diction—Central Criminal Court.

Certain bonds were stolen from a British
ocean-going merchant ship whilst she was
lying afloat and moored to the quay, in
the ordinary course of her trading, in the
river Maas at Rotterdam in Holland,
The place where the ship lay at the time of
the said theft was below the bridges, where
the tide ebbs and flows and where great
ships go. It did not appear who the thief
was or under what circumstances he was
on board the ship. The bonds were after-
wards recesved in England by the prisoners

THE QUEEN v. CARR.%

* Coram Lord Coleridge, C.J.; Pollock, B.;
Lopes, J.; Stephen, J., and Williams, J,

with a knowledge that they had been thus
stolen :—Held, that the prisoners were
rightly tried for and convicted of such re-
cewing at the Central Criminal Court,
inasmuch as the larceny took place within
the jurisdiction of the Admiralty of Eng-
land.

CasE reserved by North, J.

The prisoners were tried before me at
the Central Criminal Court for felony in
respect of twenty-five bonds (20!. each) of

tian Preference Stock, two bonds of
1,000 dollars (ten shares) and 500 dollars
(five shares) respectively of the Illinois
Railway, and thirty other bonds of
Egyptian Unified Stock.

The first count charged the prisoners
with stealing these securities upon the
high seas within the jurisdiction of the
Admiralty of England. The second count
charged that they being British subjects
within the jurisdiction of the Admiralty
of England upon the British ship Avalon,
then being in a certain foreign port, to
wit the port of Rotterdam, stole the same
securities. The third count charged them
with larceny of those securities within the
jurisdiction of the Central Criminal Court.
The fourth count charged them with re-
ceiving the same securities within the
Jjurisdiction of that Court well knowing
them to have been stolen. And the fifth
and sixth counts respectively charged them
with having been accessories after the fact to
the theft, and the receiving respectively
of the same securities by persons unknown.

The material facts proved were as
follows :—

1. On the 12th of July last the above-
meritioned Egyptian Preference Stock and
Illinois bonds were made up by Messrs.
Kelker & Co., bankers at Amsterdam, into
a parcel which was marked outside ¢ value
50L.,” and was addressed to Measrs. Mercia,
Backhouse & Co. in London. The Unified
Stock was made up into another parcel
similar to the first, except that it was
marked outside as value 100!, These
parcels were of a class known as “ valued

ls.” They were traced clearly from
Amsterdam to Rotterdam, to the office of
Messrs. Pieters & Co., the agents there of
the Great Eastern Railway Company, on
whose behalf they were received.
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2. There was evidence that these two
parcels were (with two others) taken
from Pieters & Co.’s office by a man em-
ployed by them for that purpose, and
placed by him on board the steamship
. Avalon about half-past five p.m. on the
same 12th of July.

3. The Avalon is a British vessel, regis-
tered at Harwich, and sailing under the
British flag. She is about 240 feet in
length, with a gross tonnage of 670 tons,
and draws about 10 feet 6 inches of water
when loaded. She is the property of the
Great Eastern Railway Company, and is
regularly employed by them in their trade
between Harwich and Rotterdam. On
the evening in question she was lying on
the river Maas at Rotterdam, about 20 or
30 feet (the captain also described it as
about the breadth of the Court) from the
quay, and against a ‘‘dolphin,” a structure
of piles for the use of the company’s ships,
only projecting from the quay for the
purpose of keeping the vessels off the quay.
She was moored to the quay in the usual
manner.

4. The place where the Avalon was
lying was in the open river, sixteen or
eighteen miles from the sea. There is not
any bridge across the river between that
point and the sea. The tide ebbs and
flows there, and for many miles further up
the river. The place where the Awvalon
was lying at the dolphin is never dry, and
that vessel would not touch the ground
there at low water. The Admiralty chart,
shewing the river Maas from Rotterdam
to the sea, was put in evidence at the
suggestion of the counsel for the prisoners,
and was proved by the captain of the
Avalon to be correct.

6. While the Avalon was lying at the
dolphin as above described persons were
allowed to pass backwards and forwards
between her and the shore without
hindrance.

6. The Avalon sailed for England the
same eveningabout six o’clock, and arrived
at Harwich the following morning. Upon
her arrival the two valued parcels above-
mentioned (and one of the other parcels)
were at once missed, and upon enquiry it
was found that they had been stolen.
The containing the Unified Stock
and the third parcel have never since been
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traced ; but the parcel containing the
Egyptian Preference Stock and the Illinois
bonds was found in the prisoners’ posses-
sion on the 1st of August.

7. The prisoners are British subjects.

8. It was contended for the prisoners
that there was no evidence upon which
the jury could find them guilty upon the
counts charging them with stealing the
securities. I was of that opinion, and so
directed the jury: and the prisoners were
accordingly acquitted upon those counts.

9. It was also contended for the pri-
soners that unless the jury found that the
securities had been stolen from on board
the Avalon the prisoners must be acquitted,
as, if they had been stolen after leaving
Pieters & Co's. office and before reaching
the ship, the offence of stealing them was
one which this Court had not jurisdiction
to try, and therefore the prisoners could
not be tried here for receiving. Accord-
ing to the case of The Queen v. John Carr
(one of these prisoners), reported in vol.
Ixxxvii. p. 46 of the Sessions Papers at
the Central Criminal Court, and the cases
there cited, I took this view, and directed
the jury that unless they were satisfied -
that the securities had been taken from
the 4valon they must acquit the prisoners.
They found both the prisoners guilty.

10. I was not asked to leave, and did
not leave, any question to the jury
whether the securities were stolen before
or after the Avalon commenced her voyage
from Rotterdam. There was no evidence
upon which the jury could have found
that the theft occurred after the voyage
began : the evidence rather pointed to its
having occurred before she sailed.

11. It was further argued on the pri-
soners’ behalf that even if the securities
had been stolen from the Avalon there
was nothing to shew that they had been
taken by a British subject, and therefore
the case did not come within the Acts
17 & 18 Vict. ¢. 104. s. 267; 18 & 19
Viet. c. 91. 8. 21 ; or 30 & 31 Vict. c. 124.
8. 11 ; and the thief was amenable to the
law in Holland only; and further, that the
case of 7'he Queen v. Anderson (1) was no
authority to the contrary, inasmuch as
the prisoner in that case, though a

(1) 38 Law J. Rep. M.C. 12; Law Rep. 1
C. C.R. 161.
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foreigner, was one of the crew of a British
vessel, and therefore owed allegiance to
the law of England, and upon that ground
could be tried here. The counsel of the
Crown did not dispute that the offender
might be tried in Holland, but insisted
that he might be tried here also.

12. T expressed my opinion that if the
Avalon had, at the time when the securi-
ties were stolen, been sailing up or down
the river Maas, the person who took them,
whether an Englishman or a foreigner,
could clearly have been tried here,upon the
authority of The Queen v. Anderson (1) ;
that the law is the same, whether the ship
be anchored or sailing, as appears from
the cases of The King v. Jemot (2) and
The King v. Allen (3), where the vessels
were lying in port, and which cases are
referred to by Lord Blackburn with ap-
proval in The Queen v. Anderson (1); and
that it could not make any legal difference
‘whether the vessel was made fast to the
bottom of the river by anchor and cable,
or to the side of the river by ropes from
the quay. I also expressed my opinion
that although the fact that the prisoner in
The Queen v. Anderson (1) was one of the
crew was referred to more than once in
the judgment of Chief Justice Bovill, it
was not mentioned by any of the other
Judges, and was not the ground of the
decision, and that it made no difference in
the present case whether the securities
stolen from the Avalon were taken by one
of the crew or passengers, or by a stranger
from the shore.

13. I directed the jury accordingly,
telling them that if they came to the con-
clusion that the securities were taken
from the ship, the taking them was an
offence which could be tried here; and
that if so, the prisoners could now be
tried here for receiving, and could be
found guilty of that offence if the jury
thought the facts proved warranted such
afinding. I stated at the same time that I
should, if necessary, reserve the point for
the consideration of this Court.

14. With to the receiving no
difficulty of law arose and no point was
reserved

(2) Russell on Crimes, 5th ed. vol. i. p. 11 in
note.
(3) 7 Car. & P. 664 ; 1 Moo. C.C. 484.
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15. The jury found both prisoners
guilty upon the fourth count,

The question for the opinion of this
Court was whether under these circum-
stances there was any jurisdiction to try
the prisoners at the Old Bailey for the
offence of which they bhave been found

guilty.

Sir H. Giffard, Q.C. (Qorst, Q.C., and
Tickell with him), for the prisoner Carr.—
The question is, whether the stealing is a
felony triable here. If the stealing is not
within the jurisdiction, thereceivers are not
triable here. The prisoners cannot legally
be tried here for the offence of receiving
the bonds, because it appears that the
theft was in Holland whilst the ship was
moored to the quay at Rotterdam. The
thief was probably a Dutchman, and the
ship was at the time in a Dutch highway.
It is not a case of larceny by a person on
board a British ship on the high seas.
The ship ceased, when moored to the quay,
to have the character of a floating island
separated from any country; it became
part of Holland, and was no longer sail-
ing under the British flag. In Zhe Queen
v. Anderson (1) the offence was committed
by one of the crew of a British ship—one
who by contract brought himself under
English law. In The King v. Allen (3)
the basis of the decision was the fact
that the prisoner was one of the crew of
the durora, of London.

E. Clarke, Q.C. (Grain with him), for
the prisoner Wilson, referred to the judg-
ment of Lindley, J., in The Queen v. An-
derson (1).

Poland (Goodrich with him), for the

rosecution. — When the ship came to
tterdam it was within Dutch juris-
diction ; but it never ceased to be subject
to and to be within the jurisdiction of
the Admiralty of England. The ship
was in the course of its trade afloat with-
in the ebb and flow of the tide. Any-
one, including the thief, who came on board
that ship was under the protection of Eng-
lish law, and therefore was under the juris-
diction of English law. The stealing, there.
fore, was within the jurisdiction, and a
JSortiori the reeeiving. In The King v.
Allen (3) membership of the crew was
not the ground of the decision. In The
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Queen v. Keyn (4) the case of The Queen
v. Anderson (1) is cited, but without any
suggestion that it was decided upon the
ground that the prisoner was one of the
crew.

Lorp CorerIDGE, C.J.—There were cer-
tain bonds on board a British ship, which
lay in the river Maas, moored to the quay,
at a dolphin. The ship was thusattached
to the land of the country of Holland,
but was at a place within the ebb and
flow of the tide where she could and did
lie afloat. There was no actual proof of
who stole the bonds; but the evidence
pointed to the stealing having taken place
whilst the vessel was so moored and be-
fore she left her moorings to proceed upon
her homeward voyage. How the bonds
came to this country we know not, noris it
for our present purpose material. It is
enough to know that they were here re-
ceived under circumstances which, apart
from the question now to be considered,
clearly warranted a conviction of the re-
ceivers. The conviction is for the offence
of feloniously receiving these bonds know-
ing them to have been stolen. Now it is
obvious that the prisoper cannot be con-
vieted here unless the stealing took place
within the jurisdiction of our Courts.
The question has therefore to be consi-
dered whether the ship was, when the
bonds were stolen, within the jurisdiction
of the Admiralty, so that the thief if he
had been caught could have been tried at
the Old Bailey.

The exact point has never yet, it would
seem, been decided. None of the cases
cited absolutely cover the precise question
now before us. There are, indeed, two
questions before us—first, was the ship
within the jurisdiction of the Admiralty,
so that the stealing took place locally
within the jurisdiction of the Court which
tried the prisoners? and secondly, was the
person who stole the bonds a person sub-
ject to the jurisdiction of that Court? The
first a question of place, the second a ques-
tion of person. The place is clearly within
the ebb and flow of the tide, where great
ships are accustomed to go. The ship was
accustomed to go there in its trading, and

(4) 46 Law J. Rep. M.C, 17; Law Rep. 2
Ex.D. 63,
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was there in the course of trading. There
is enough to make it clear that the place
is within the jurisdiction.

Without saying that in all the cases
the reports are full or exact enough to
enable us to say that this case is governed
by any of them, yet it appears from
the report of The King v. Allen (3) and
The King v. Jemot (2) that those cases
were such that to draw any tangible and
sensible distinction between them and the
case now before the Court would be diffi-
cult. Again, in T%e Queen v. Anderson
(1) the ship was some forty or fifty miles
up the Garonne, yet it was held that our
Courts had jurisdiction. I cannot distin-
guish that case from the present as to the
first point.

With regard to the second point, is
there anything in the personality of the
thief who thus stole from a place within
the jurisdiction to render him not triable
here? It is true that in 7%e Queen v.
Anderson (1) some of the Judges place
great reliance upon the fact that the prisoner
was one of the crew of the vessel, though
the Law Reports differs in this respect from
the report in the Law Journal. In the
report of that case in the Law Journal,
which is fuller than the report in the
Law Reports, I find Mr. Justice Blackburn
reported as insisting on the right of this
country to legislate for persons who come
on board its ships. The fact that the
prisoner was one of the crew is prominently
noticed ; but not one of the Judges says
that had it been otherwise their judg-
ment would have been other than it was.
The true principle appears to me to be
this, that any person who comes on board
a British ship where English law is
reigning places himself under the pro-
tection of the British flag; and, as a cor-
relative proposition, if he thus becomes
entitled to our law’s protection, he be-
comes amenable to its jurisdiction, and
liable to the punishments it inflicts upon
those who there infringe its requirements.
I can draw no distinction between those
who form part of the crew, those who
come to work in or on the ship, those who
are present involuntarily or those who
come voluntarily as passengers. It is said
that these bonds may have been stolen by
a Dutch subject, who came, perhaps with-
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out a right, on board for a short time, and
who then went back with his plunder to
Rotterdam, and forwarded it by post to
the prigoners. If the ship had sailed for
this country before he got ashore with the
bonds thus stolen, instead of after, and
brought him to this country, I say he
could have been tried and convicted here.
This conviction is right, and must be
affirmed.

PorLrock, B.—I also think this con-
viction should be affirmed. The broad
question is, whether upon this trial of an
indictment for receiving, it was proved that
the property was so stolen as to give the
Court trying it jurisdiction over the thief
and theft. Does the rule apply enun-
tiated by Mr. Justice Blackburn in The
Queen v. Anderson (1) :—* All persons
on board of a ship may be considered as
within the jurisdiction of that nation whose
flag is flying on the ship, and in the same
manner a8 if they were within the territory
of that nation.” It is admitted that if
the theft had been on the high seas, in
mid-ocean, the conviction would have been
proper. It is said that lying alongside
the town the English jurisdiction ceased.
I think the distinction is not one of sub-
stance. If the crew had been discharged
and the ship had been under repair the
circumstances would have been different,
and there might have been a distinction,
but here there was a large British ship
taking or discharging its cargo and pas-
sengers in its ordinary course within tidal
waters “ where great ships do go.” To
draw distinctions such as we have been
invited to do would be to fritter away
the sound law on this subject as laid down
in the cases cited.

Lores, J.—This conviction should be
affirmed. The position of the ship was
within the jurisdiction, she was on the
high seas ¢ where great ships do go.” It
is said the thief may not have been a
member of the crew. I think it matters
not whether he was or not. The true test
is, was he at the time on an English ship,
protected by and amenable to English
law?

StePHEN, J.—I am of the same opinion.
The whole question is, was the theft within
the jurisdiction of the Admiralty of Eng-
land? Ever since the time of Ric. 2
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this jurisdiction has been defined to extend
to places ‘ where great ships do go.”
Many statutes regulate the procedure for
applying that jurisdiction, but the extent
of the jurisdiction has remained, so far as
I can learn, unnarrowed. Of the cases
cited The King v. Jemot (2) bears out that
jurisdiction, and shews it is not limited
to waters outside ports and harbours, The
King v. Allen (3) is to a similar effect.
But The Queen v. Anderson (1) goes
further, it affects both place and person,
for in that case it was a foreigner who was
tried—although the case is less important
in its bearing on the present case, because
the foreigner was one of the ship’s crew ;
whilst here we have to decide, following
these authorities, whether jurisdiction
extends to an English ship placed where
great ships usually go as part of their
voyage for the purposes of its trading, and
to all persons who happen to be on board
such ship 80 as to be entitled to the pro-
tection of English law. I see no reason
founded on expediency or authority to in-
duce us to say that a ship at anchor is
within the jurisdiction, and that a ship
moored to the land is not, or to introduce
intricacies as to the mode of attachment of
the ship to the land, or to enquire when
the flag is lowered or when hoisted. Such
rules would be to make law without mean-
ing, and to narrow well-founded and bene-
ficial jurisdiction. I prefer the obvious
and wholesome principle that jurisdiction
and protection in these cases are co-ex-
tensive.
‘WiLLIAMS, J., concurred.

Conviction affirmed.

Solicitors—The Solicitor to the Treasury, for the
vrosecution ; Goldberg &_ Langdon, for pri-
soners.
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Ju}:sg(‘) THE MADELEY UNION v. THE
A ugms BRIDGNORTH UNION.

Poor — Settlement — Abolition of Deri-
vative Settlement—39 & 40 Vict. ¢. 61.
8. 35.

Under section 35 of the Poor Law
Amendment Act, 1876, abolishing in gene-
ral derivative settlements, an order of re-
moval of a wife, and three children under
the age of sixteen, is not justified by proof
that the father of the wife's husband was
born in the union to which the removal is
made, and that neither the husband nor
hfaiatheracqudndanukm n his own

right.

The Guardians of Hollingbourne v. The
Guardians of West Ham (50 Law J. Rep.
M.C. 74) commented on.

Case stated by the Recorder of Bridg-
north in an appeal to the Quarter Sessions
of the borough against an order of Justices
for the removal of Ellen Hughes and her
three children, aged five years, three years
and one year respectively, from the
Bridgnorth Union to the Madeley Union.

Ellen Hughes and her three children
were the lawful wife and children of Wil-
liam Hughes, and had become chargeable
to the Bridgnorth Union. William
Hughes was the lawful son of John
Hughes, and acquired no settlement in his
own right. John Hughes was born in
the parish of Madeley, in the Madeley
Union, about the year 1822, and acquired
no settlement in his own right. The
appellants, the Madeley Union, called no
evidence at the conclusion of the respon-
dents’ case, but submitted that, as matter
of law, it was not sufficient for the n-
dents to prove the place of birth of John
Hughes, but that unless they could shew
affirmatively a settlement of John Hughes
at Madeley other than a birth settlement,
his son William Hughes must be held to
be settled in the place of his birth.

The Recorder quashed the order on the
ground that it was not enough to make
out a prima facie birth settlement for
John Hughes, and that as the respondents
had not established a settloment in the
parigh of Madeley for John Hughes other
than a prima facis birth settlement, Wil-
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liam Hughes must be held to be settled in
the parish of his birth in virtue of the
Divided Parishes and Poor Taw Amend-
ment Act, 1876 (39 & 40 Viet. c. 61),
subject to the opinion of the Court on the
present Case.

By 39 & 40 Vict. c. 61. 8. 35, it is en-
acted that “ No person shall be deemed to
have derived a settlement from any other
person, whether by parentage, estate or
otherwise, except in the case of a wife
from her husband, and in the case of a
child under the age of sixteen, which
child shall take the settlement of its
father, or of its widowed mother, as the
case may be, up to that age, and shall
retain the settlement so taken until it
shall acquire another. An illegitimate
child shall retain the settlement of its
mother until such child acquires another
settlement. If any child in this section
mentioned shall not have acquired a settle-
ment for itself, or being a female shall not
have derived a settlement from her hus-
band, and it cannot be shewn what settle-
ment such child or female derived from
the parent without enquiring into the
derivative settlement of such parent, such
child, or female, shall be deemed to be
settled in the parish in which he or she
was born.”

Bosanquet for the respondents.

Archibald for the appellants.

The cases cited and ents used
appear in the judgments of the learned
judges.

F1eLD, J.—This was a Special Case stated
by the Court of Quarter Sessions of the
Peace for the borough of Bridgnorth upon
an appeal by the Union of Madeley against
an order by which two Justices had, upon
the 9th of January, 1882, adjudged the
last place of settlement of Ellen, the wife
of Williamm Hughes, and three children,
aged five years, three years and one year,
to be in the parish of Madeley. The
Madeley Union or parish had appealed
against that order, and the Court of
Quarter Sessions quashed it subject to a
case.

The question turns upon the construc-

tion of the 39 & 40 Vict. c. 61. s. 35.

The paupers were the wife and three
D
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children of William Hughes. The birth-
place of William Hughes was not proved,
and was assumed to be elsewhere than in
Madeley Union, but his father John was
born in Madeley ; and the Justices below
held that the settlement of John, the
grandfather of the paupers, ought to be
considered the settlement of William,
and upon that ground made the order.
The statute has been discussed in various
cases, and in one or two of them I have
expressed my opinion as to its true con-
struction. Upon those occasions I had
not taken time to consider, but I stated
the construction which appeared to my
mind to be the true one. Since then other
cases have been decided, and in the very
able argument that has been addressed to
us in this case by Mr. Bosanquet those
cases have been fully brought before us.
I thought it right, therefore, to look into
the subject ab tnitio, and see whether or
not the view I had before expressed was
correct, or whether an examination of the
statute and authorities would enable me
to acquiesce in Mr. Bosanquet’s view.
For that purpose I have gone further
back than the statute in order to trace as
far as 1 can the policy of the Legislature.
There is no doubt but that by law every

rson unable from poverty to maintain

imself is entitled to be maintained at the
expense of the inhabitants of some parish
or place which has the duty thrown upon
it of maintaining its own poor; and that
place is charged with the liability; and
every other place in which a person is
found who is likely to become chargeable
to the funds for the relief of the poor in it
has a right given to it of causing the re-
moval of a person likely to become
able to what is popularly known as his
or her place of settlement. That right of
removal of poor persons existed before the
pauper settlement laws. It was in exist-
ence so long ago as the reigns of Richard 2
and Henry 7, in which various Acts of
Parliament were passed requiring that
poor persons and persons of certain de-
scriptions should resort to certain places;
and it is remarkable in how much modern
legislation agrees with the first legislation
on the subject, because the whole spirit of
the Acts of Richard 2 and H 7 was
that persons of certain descriptions should
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resort to the places in which, in the
language of the Act, they had become
conversant, or had dwelt or abided. There-
fore the policy in those days was to hold
that the proper place for a vagrant or
person not having means of support was
the place where he was conversant and
where he would find friends or persons
likely to support him or associate with
him. That continued to be the state of
the law down to the time of Charles 2,
when the Act was passed which defined
the law of settlement, which law con-
tinued until recent changes were effected
by this Act, and in one instance by
the Poor Law Act of 4 & 6 Will. 4.
The statute of 13 & 14 Car. 2 fixed the
right of removal of persons likely to be-
come chargeable to, and consequently their
place of settlement was deemed to be in,
the place where the paupers were “last
legally settled.” The pauper might have
been settled in a dozen places, but the
place where he was “last legally settled ”
was to be the one to which he was to be
removed, and therefore it became tech-
nically known as ‘“the place of settle-
ment.” The persons we have to deal with
in the present case who are to be removed
are a married woman and three children,
all the children being under the age of
sixteen, and of course unemancipated, and
if any question had arisen about the re-
moval of these four persons before the
statute which we have to construe, namely,
the 39 & 40 Vict. c. 61. s. 35, the wife, so
far as she is concerned, would have been
removed to the place of her husband’s
settlement, because she derived that settle-
ment from him. Such would have been
the state of things before the 39 & 40
Vict. ¢. 61, and is so still, because,
although that Act intended to abolish,
and did abolish, derivative settlement in
general, it excepted a wife from such
abolition, and therefore left the law as it
was before upon that head. Therefore, in
any view the wife must be removed to the
place of her husband’s settlemeut. The
policy seems to be that it is very un-
desirable to separate husband and wife,
and that if her derivative settlement by
marriage were abolished she would have
had to go to her place of birth, for women,
as a rule, rarely have acquired any settle-
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ment of their own, the probability being
that a large percentage of married women
have no other than the derivative settle-
ment of their husbands or birth settle-
ments. In a great majority of cases,
therefore, if the wife were sent to her birth
settlement it would be a different place
from the husband’s settlement, and the
effect would be at once to separate them.
It is also important to observe that the
tendency of all modern legislation upon
this subject has been to increase the
facility of gaining a settlement. In this
very Act which we have to construe the
Legislature has shewn its intention of re-
ducing removability and fixing the settle-
ment as much as possible at the last place
where the pauper has been conversant, by
converting the status of irremovability of
three years into a settlement, so that the

effect is that any man having lived in a °

place for three years has acquired a settle-
ment in bis own right ; and therefore his
wife presumably would go to that settle-
ment—that is to say, would go to the place
where she had been recently dwelling—and
therefore it would be a place probably
much better for her to be removed to than
the place of her birth (which she may have
left for many years, and where, possibly, all
her friends may be dead and gone). So
stands the case with regard to the
wife. By the old as well as by the
new law she has the settlement of her
husband.

Then with regard to the children, the
case before the statute stood thus. They
are legitimate children, and under the age
of sixteen, and unemancipated, and con-
sequently, before the statute, they would
bave derived their settlement from the
father or mother, or would have been
settled where they were born; but the
foundation of this is that birth is only a
prima facte settlement; it does not be-
come a conclusive settlement, except in
those cases where the derivative settle-
ment i8 not known. I have said that
these are legitimate children, and we have
upon the present occasion, of course,
nothing to do with bastard children, ex-
cept by way of illustration. But in that
view it is important to look at the legis-
lation with reference to bastard children
for the purpose of ascertaining the policy
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of the Legislature in the enactment now
before us.

Originally bastard children were in a
different position from legitimate children ;
they were the children of nobody, and
could derive nothing from anybody; they
conld not derive a settlement, and conse-
quently of necessity were always removed
to the place of their birth, with one ex-
ception, which shews the anxiety on the
part of the Legislature not to separate
persons who cannot take care of them-
selves. This exception was in the case of

. nurslings who, up to a certain tender age,

could not be separated from the mother.
But the law as to bastards was altered by
the 4 & 5 Will. 4. ¢. 76. s. 71, which
made a bastard child follow the settle-
ment of the mother until the age of six-
teen or until it had acquired a settlement
in its own right. T bave adverted to that
for the sake of pointing out by way of
illustration the policy of the Legislature
in regard to the removal to one and the
same place of the mother and the child.
As to legitimate children, they were first
benefited by the Act we have to deal with.
Before the passing of that Act the three
children now in question would have taken
the last settlement of their father, and it
may be that that would have had the
effect of separating them from their
mother; but the statute in question not
only excepts the mother from the abolition
of derivative settlement, but also excepts
the children; for section 35 says, “No
person shall be deemed to have derived a
settlement from any other person, whether
by parentage, estate or otherwise, except
in the case of a wife from her husband,
and in the case of a child under the age of
sixteen.” Therefore, a child under sixteen
is excepted, and may still derive a settle-
ment by parentage. What is the settle-
ment which it is to derive from parentage ?
It is to be the settlement of its father or
widowed mother, as the case may be, up
to the age of sixteen. Then the section
goes on: “Which child may take the
settlement of its father or of its widowed
mother, as the case may be, up to that
age, and shall retain the settlement so
taken until it shall acquire another.”
Therefore, again, the Legislature fixes the
child’s settlement at that of the parent
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up to a particular age, and it prevents
what was previously possible, namely, the
removal of the child to any subsequent
settlement acquired by the father. It
therefore fixes the child’s settlement at
that place where it was most likely the
child would be conversant, that is to say,
the most recent place of the father’s settle-
ment ; and inasmuch as the period in which
& settlement may be acquired by residence
is reduced now to one year, it would most
probably be a settlement of recent date.
“ So far as possible,” the Legislature seems
to say, “let the child go to its parent and
with its parent.” But if the section had
stopped there the child, being excepted
fro.1 the abolition of derivative settle-
ment, and still deriving its settlement, by
the very Act, from its parent, it might turn
cut that the parent’s settlement was a de-
rivative settlement, gained at a period prior
to the abolition of derivative settlement,
but which might still, therefore, be the
settlement of the child. The effect would
have been that the child might still have
to be sent a long way from where it was
conversant; that, it appears to me, the
Legislature intended to prevent, and it
proceeds to legislate in regard to it, and
says: “If any child in this section men-
tioned shall not have acquired a settlement
for itself, or, being a female, shall not have
derived a settlement from her husband,
and it cannot be shewn what settlement
such child or female derived from the
parent without enquiring into the de-
rivative settlement of such parent, such
child or female shall be deemed to be
settled in the parish in which he or she
was born.” Therefore, it being the in-
tention to abolish derivative settlement,
it would seem that the Legislature thought
in that particular event that it would be
better for a child to be sent to its place of
birth rather than to a place to be ascer-
tained by an enquiry into a derivative
settlement which might have been gained
by a distant connection many years before.
‘Whether that is a wise policy, whether it
was exactly right, and whether it has
secured the very object the Legislature in-
tended, I am not prepared to say, but I
may say generally that it seems to me to
have been wise and prudent, though no
doubt it is open to the observations made
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by Mr. Bosanquet to the effect that some
cases may arise where it will work the
very mischief which the general policy of
the Act, according to my view, intended to
prevent. I have carefully examined all
the recent authorities upon the construc-
tion of the section of the statute, but I do
not go through them now, because I have
read my brother Cave's commentary upon
them, in which I concur. I am glad to
find that my brother Cave concurs in the
views I have expressed, but although we
have arrived at the same conclusion our
grounds are quite independent of each
other. I continue to entertain the same
view as I have before expressed, and
therefore hold that the order of the
Quarter Sessions is right, and must be
affirmed.

CAvE, J.—The question in this case is,
‘What construction is to be placed on 39
& 40 Vict. c¢. 61. 8. 36+—a question
not free from difficulty, owing partly to
the language of the section, and partly
to the interpretation which appears to
have been placed upon it by judicial deci-
gions.

The section first enacts that, “ No person
shall be deemed to have derived a settle-
ment from any other person, whether by
parentage, estate or otherwise.” Now
stopping there for a moment, it may be
observed that there are only two species of
derivative settlements—namely, settle-
ment by marriage and settlement by
parentage. By the former, if a woman
married a man who had a known settle-
ment, she acquired the husband’s settle-
ment, and she took every subsequent
settlement which he might obtain until
his death. If the husband had no settle-
ment, then the prior settlement of the wife
continued. By the latter legitimate
children took the settlement of their
father; and they took successively any
settlement which the father might from
time to time acquire before their emanci-
pation, If the father had not a settlement
acquired by his own act they took the settle-
ment he derived from his parents till it
could be traced no further, and recourse
was then had to the maiden settlement of
the mother. If neither father nor mother
had a known settlement, acquired or deri-
vative, the children were settled in the
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place of their birth until they acquired
another settlement by their own act.

The case of an illegitimate child dif-
fered. Previous to the Poor Law Amend-
ment Act, 1834, the settlement arising
from the place of birth of a bastard was
in general only superseded by a settlement
subsequently acquired by the bastard in
his own behalf; but by section 71 of that
Act it was enacted that “every child born
a bastard after the passing of this Act
shall have and follow the settlement of
the mother of such child until such
child shall attain the age of sixteen or
shall acquire a settlement in its own
right.” In ZThe v. St. Mary,
Newingion (1) it was held that by virtue
of this section illegitimate children (differ-
ing in this respect from legitimate children)
followed the mother’s settlement acquired
by marriage after their birth, and while
they were under sixteen years of age ; and
in Bodenham v. St. Andrew's (2) it was
held that illegitimate children followed the
mother's settlement only until they were
sixteen, and that a bastard who had at-
tained that age without having acquired
any settlement of its own was settled in
the place of its birth.though the mother
was settled elsewhere.

Now applying so much of 39 & 40 Vict.
c. 61. 8. 35, a8 has been already cited to
the previous law, a wife could no longer
have taken the settlement of her husband,
nor a legitimate child that of its parents,
nor a bastard that of its mother. The sec-
tion, however, proceeds to make the follow-
ing exceptions from the generality of this
first part, “except in the case of a wife
from her husband, and in the case of a
child under the age of sixteen, which child
shall take the settlement of its father or
of its widowed mother, as the case may be,
up to that age, and shall retain the settle-
ment so taken until it shall acquire
another.”

Now the exception in the case of a wife
has been held entirely to exclude deriva-
tive settlement by marriage out of the
operation of the first of the section
60 that a wife will take the settlement the’
husband has at the time of the marriage

21) 4 Q.B. Rep. 681 ; 12 Law J. Rep. M.C. 68.
3) 1 El & BL. 465.
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whether acquired or derivative, and every
subsequent settlement which he may obtain
until hisdeath—Great Yarmouth v. The City
of London (3). The subsequent exception
seems to exclude derivative settlement by
parentage out of the operation of the first
part of the section to this exteut, that a
child will take the settlement of its father
80 long as he lives, and the subsequently
acquired settlement of its widowed mother
only up to the age of sixteen and not up
to emancipation as before.

The latter part of this exception seems
intended to preclude the interpretation
which was put on section 71 of the Poor
Law Amendment Act, 1834, in Bodenham
v. St. Andrew's (2),since it goes on to pro-
vide that the child shall retain the settle-
ment so taken (that is, the settlement of
its father or widowed mother which it
actually has at the age of sixteen) until it
shall acquire another.

The next part of the section, ¢ An ille-
gitimate child shall retain the settlement
of its mother until such child acquires
another settlement,” seems obviously in-
tended to abrogate the rule laid down as
to illegitimate children in Bodenkam v.
St. Andrew's (2).

Had the section stopped there a doubt
might have arisen whether the settlement
of its father or of its widowed mother,
which the legitimate child was to take and
retain, or the settlement of its mother,
which the bastard was to retain, included
not only their birth settlement or settle-
ments acquired in their own right, but
also in the case of the father a settlement
derived by parentage, or in the case of the
mothera settlement derived by parentage or
marriage. Thesection accordingly goes on to
provide as follows, “ If any child in this sec-
tion mentioned shall not have acquired a
settlement for itself, or being a female shall
not have derived a settlement from her
husband, and it cannot be shewn what
settlement such child or female derived
from the parent without enquiring into
the derivative settlement of such parent,
such child or female shall be deemed to be
settled in the parish in which he or she
was born,” or, in other words, a legitimate

(3) 47 Law J. Rep. M.C. 61; Law Rep 3
Q.B. D, 232.
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child will up to the age of sixteen take the
last settlement which the widowed mother
may have acquired in her own right after
the death of its father, or, failing that, it
will take the last settlement the father
shall have acquired in his own right, or in
the absence of any such settlement it will
take the father’s birth settlement, and it
will retain the settlement which it had at
the age of sixteen until it has acquired
another in its own right; but it will in no
case take any derivative settlement ac-
quired by the widowed mother by a second
marriage—7he Keynsham Union v. The
Bedminster Union (4)—or any derivative
settlement acquired by either parent by
parentage ; while an illegitimate child up
to the age of sixteen will take the last
settlement which the mother may have
acquired in her own right, and in the
absence of any such settlement it will take
her birth settlement and will retain the
settlement which it had at the age of six-
teen until it has acquired another in its
own right, but will in no case take an;
derivative settlement acquired by the
mother by parentage or (abrogating Boden-
ham v. St. Andrew's (2) by marriage.
This being, as it seems to me, the natural
construction to put on the section in
question, I am nextled to enquire whether
any other construction has been put upon
the section by any previous case. The
first case to which we were referred is
that of Westbury-on-Severn v. Barrow-in-
Furness (5). In that case the pauper, who
was more than sixteen at the time of the
passing of the 39 & 40 Vict. c. 61, had ac-
quired no settlement of his own, but before
he bad attained the age of sixteen his
father had acquired a settlement in his
own right by estate. The appellants con-
tended that the first two lines of the 35th
section were retrospective, so as to take
away the derivative settlement the pauper
would otherwise have gained; but that the
exception in the same clause of the Act was
not retrospective, and consequently that
the pauper had lost the old derivative
settlement, and had not acquired the
new modified one. It is not surprising

(4) 47 Law J. Rep. M.C. 73; Law Rep. 8
Q.B. D. 344.

(5) 47 Law J. Rep. M.C. 79; Law Rep. 3
Ex. D. 88.

[N. 8.

that this contention was unsuccessful ;
but the decision (with which I entirely
agree) in no respect conflicts with the
view which I have taken above of the
construction of the section. Indeed the
observation at page 81 of the judgment
directly supports that view. It is there
said that—* If, in order to prove the place
of settlement of the pauper as derived from
the father, it had been n to prove
the derivative settlement of the father,
then by the direct enactment of the
3rd paragraph of the 35th™ section, the
pauper would be deemed to be settled in
the parish where he was born.”

The next case which was cited to us
was Great Yarmouth v. The City of Lon-
don (3), in which it was held that the wife
of a man who had, while under the age of
sixteen, derived a settlement from his
father took this derivative settlement of
her husband, and not his birth settlement.
There is no doubt that in that case the
husband being within the clear language
of the Act took a derivative settlement
from his father; and all that that case
decides is that, under those circumstances,
the wife takes the derivative settlement
of her husband under the exception in the
1st paragraph of the section,  except in
the case of a wife from her husband.”

For myself I should not like to express
an opinion on this point without further
consideration, but at any rate this case is
no authority for holding that, notwith-
standing the 3rd paragraph, the children
of the husband would have taken the
settlement which their father derived from
his t. ;

e next case in point of time is Wood-
stock Union v. St. Pancras (6), in which
it was held that a female pauper whose
father had never acquired a settlement of
his own, did not take the derivative settle-
ment which the father while under sixteen
had acquired from his father, but was
settled in the place of her birth by virtue
of the 3rd paragraph of the section.

This decision again is entirely in con-
formity with the construction I place on
the section in question, and I heartily
subscribe to the judgment delivered in

D(6) 48 Law J. Rep. M.C. 1; Law Rep. 4 Q.B.
.1, -
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that case, especially to that of my brother

Field.

The next case is Manchester v. St. Pan-
cras (7),in which it was held that an ille-
gitimate child under sixteen is, by the 3rd
paragraph of the section, precluded from
taking the settlement of its mother where
such settlement has been derived from her
marriage. In that case the pauper, who
was nine years of age, was born three
years after his mother, who had since died,
had been divorced from her husband ; and
Mr. Justice Lush says that the words in the
3rd paragraph, “any child in this section
mentioned,” mean any legitimate or ille-
gitimate child, and that there is nothing to
confine the expression ¢ any child ” to any
particular class of children.

The next case is The Quardians of Hol-
lingbourne v. The Guardians of West Ham
(8), and as that case was much pressed
upon us, and has caused me to hesitate
greatly, it is necessary to examine it some-
what closely.

By an order of removal affirmed at
Quarter Sessions it was adjudged that the
last legal settlement of Sarah Thorndycraft
and her four children, who were all under
the age of sixteen, was in the
of Sutton Valence. John Thorndycraft
the younger, the husband of Sarah, was
born in Hackney, but acquired no settle-
ment in his own right; John Thorndycraft,
sen., the father of the husband, was born
in Sutton Valence in 1804, but lived and
was married in the parish of Hackney,
and never acquired any settlement in his
own right.

It was admitted that Sarah Thorndy-
craft was legally settled in the parish of
Sutton Valence, I presume on the ground
that she took the derivative settlement of
her husband, and not his birth settlement,
and in deference to the authority of Great
Yarmouth v. The City of London (3).

The question for the Court was what
settlement the children took, and it was
held that they took the settlement of the
mother, although that settlement could
only be arrived at by enquiring into her
derivative settlement. Looking at the

(7) Law Rep. 4 Q.B. D. 409.
(8) 50 Law J. Rep. M.C. 74; Law Rep. 6
Q.B. D. 580.
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judgment, the Court there seems to have
held that the 1st paragraph referred only
to children who had a father or widowed
mother alive, the 2nd to illegitimate
children of any age, and the 3rd to legiti-
mate children who had not a father or
mother alive and to illegitimate children
of anyage. I find myself unable to assent
to this decision. By the 1st paragraph,as I
read it, children on their birth take their
father’s settlement, as they would have done
before the Act, except that they take no
settlement he may acquire after they have
attained the age of sixteen years. If that
is 80 they take on their birth the settle-
ment their father then has, and they
continne to follow each successive settle-
ment acquired by him in his own right—
Cumner v. Milton (9)—until they attain
sixteen, when they no longer take any
future settlement he may acquire, but re-
tain that they had at sixteen until they
acquire another in their own right. If
the father dies before they are sixteen they
retain the settlement they had at his death,
unless the widowed mother subsequently
acquires one in her own right, in which
case they take each successive settlement
she may so acquire in her own right up to
the time of their attaining the age of six-
teen, when they retain the settlement last
acquired from her until they acquire
another in their own right. The assump-
tion that they only take the father or
widowed mother’s settlement so long as he
or she is living is, it seems to me, incon-
sistent with the provision at the end of the
1st ph, that the child shall take
the settlement of the father, &e., up to six-
teen and shall retain the settlement so
taken until it shall acquire another. To
my mind the words “in the case of a
child under the of sixteen ” include
all legitimate children, whether the parents
are alive or dead. I am also unable to
assent to the proposition that the 2nd
paragraph includes illegitimate children of
any age, As I have shewn above, under
the Act of 1834 illegitimate children took
the settlement of their mother only up to
the age of sixteen, and on arriving at that
age lost her settlement and took their
birth settlement only.

(9) 2 Salk. 528.
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The 2nd paragraph of the section in
question does not say that illegitimate
children shall take any settlement acquired
by their mother after they have attained
the age of sixteen, but only that they shall
retain the settlement of the mother, which
by the previous Jaw they took only up to
that age, until they have acquired another
settlement. This construction puts an
illegitimate child on the same footing with
reference to a settlement derived from its
mother as a legitimate child is with refer-
ence to a settlement derived from its
father, or after his death from its widowed
mother, except that had the section stopped
there an illegitimate child would have
taken the settlement acquired by its mo-
ther by marriage subsequently to its birth,
while a legitimate child would not have
done so—7he Keynsham Union v. The
Bedminster Union (4). I am also un-
able to accede to the view that the 3rd
paragraph applies to legitimate children
under sixteen not having a father or mo-
ther alive, and also to illegitimate children
whether under or over sixteen. The words
are, “ any child in this section mentioned,”
which, to my thinking, must include both
the legitimate children mentioned in the
1st paragraph and the illegitimate children
mentioned in the 2nd, and cannot refer
to any children not included in ome or
other of those phs. If I am right,
the effect of the 3rd paragraph is to cut
down both the lst and 2nd, so as to
prevent children, whether legitimate or
illegitimate, taking any derivative settle-
ment of their parents, and also again to
put legitimate and illegitimate children on
the same footing, by preventing the latter
from taking the settlement of the mother
acquired by subsequent marriage ; while if
The Guardians of Hollingbourne v. The
Guardians of West Ham (8) is right, a
distinction is introduced between legiti-
mate children under sixteen who have a
parent alive and those who bave not, and
also between legitimate children under
gixteen and illegitimate children of the
same age in respect of the settlement they
take from their respective mothers.

Although, however, I am unable to

with the decision of the Court in
this case, I should probably have felt my-
self bound by it had it not been, as it

seems to me, inconsistent with the prin-
ciples laid down in Manchester v. St. Pan-
cras (7). Both cases were before the
Court which decided the still later case of
The Queen v. The Guardians of Portsea
(10), and although the two cases cited
were alleged in the argnment to be incon-
sistent the Court there followed the case
of Manchester v. St. Pancras (7), without
attempting to distinguish it from the later
case. I think, therefore, that I am free in
this conflict of authority to follow that
which approves'itself to my judgment.

Applying the principles I have referred
to to the present case, I am of opinion that
the children in this case come within the
1st paragraph, and would have taken the
settlement of their father William, or,
failing that, the settlement of their mother,
had they not also fallen within the 3rd para-
graph, which precludes their taking the
settlement of either, because neither father
nor mother had any but a derivative set-
tlement.

As to the argument drawn from the
supposed policy of the law against sepa-
rating the children from their parents, I
am, I confess, unable to discover what that
policy is; it is true that if a father has
none but a derivative settlement, on my
interpretation of the section, he will be
separated from his children if all become
chargeable together ; but that, as it seems
to me, will also be the case if the widowed
mother marries again. Looking, however,
at the facility given for acquiring a settle-
ment by section 34 of the Act of 1876,
it seems probable that questions as to
derivative settlement will not be very fre-
quent in future.

Order of Sessions confirmed.

Solicitors—Sole, Turner & Knight, agents for
Cooper & Haslewood, Bridgnorth, for nﬁ;pal-
lants; C. R. & H. Cuff, agents for G. Burd,
Ironbridge, for respondents.

(10) 50 Law J. Rep. M.C. 144; Law Rep. 7
Q.B. D. 384.
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. 19. v.
(respondent).

Llementary Education Act, 1876 (39 &
40 Viet. c. 79), 8. 11, sub-s. 1—Child “ pro-
hibited from being taken into full time
Employment "— Attendance Order.

Under the Education Act,
1876, s. 11, subs. 1 (providing for the
making of an order compelling attendance
at school where a parent habitually neg-
lects to provide instruction for a child
“who is under this Act prohibited from
being taken into full time employment™),
attendamce orders were sought as to two
children for whom thesr parent habitually
neglacted to provide instruction, and the
em; of whom was, by section B, in
the case of one child prohsbited gemerally,
he being under ten years of aqe, and in
case of the other child prohibited, unless he
should be employed and attending school
under the Factory Acts or Elementary
Education by-laws, he being, though over
ten, yet under fourteen years of age, and
not having any certificate of proficiency or
of previous attendance at school :—Held,
dissenting Saunders v. Crawford (51
Law J. Rep. Q.B. 460), that section 11,
sub-section 1, applied to children who were
by section 5 prohibited either to a limited
extent or generally from being taken into
em, , and was not intended to be
confined to children who were by section 8
prohibited only from being taken into full

time employment.

These were two appeals (by cases stated
under 20 & 21 Vict. c¢. 43, and 42 & 43
Vict. c. 49. 8. 33) from decisions of magis-
trates in relation to attendance orders
under the Elemen Education Act,
1876 (39 & 40 Viet. c. 79), s. 11, sub-s.
1(1). g

(1) The following is, so far as it seems to need
setting out, the text of the enactments referred to
on the ent :—The Elementary Education
Act, 1876 (39 & 40 Vict. c. 79), (reciting by its
preamble that it is expedient to make further
provision fur the education of children and for
securing the fulfilment of parental responsi-
bility in relation thereto, and otherwise to
:m;n’fl) and to extend the Elementary Education

cts’) :—

Section 4 : It shall be the duty of the parent

YoL. 52.—M.C.
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The first appeal was by a Case stated
(under 20 & 21 Vict. c. 43) by a Metro-

of every child to cause such child to receive
efficient elementary instruction . . .. and if
such parent fail to perform such duty, he shall
be liable to such orders and penalties as are
provided by this Act.”

Section 5: “ A porson shall not . . .. take
into his employment (except as . . . . in this
Act mentioned) any child — (1) who is under
the age of ten years; or (2) who, being of
the age of ten years or upwards, has not ob-
tained” a *certificate either of ... . pro-
ficiency in reading, writing and . . . . arith-
metic, or of previous due attendance at . . ..
school, . .. unless such child, being of the
age of ten years or upwards, is employed and is
attending school in accordance with the . . . .
Factory Acts or . . . . any by-law. . .. made
under section 74 of the Elementary Educaition
Act, 1870, as amended by the Elementary
Education Act, 1873, and this Act . . . .”

Section 6: * Every person who takes a child
into his employment in contravention of this
Act shall be liable. . . . toa bty ...

Section 7, enacting that *the provisions of
this Act respecting the employment of children "
are in general to “be enforced " by a school
board or a school attendance committee, inoi-
dentally speaks of “ every such school board and
school -attendance committee” as being *“in
this Act referred to as the local authority.”

Section 8: “ Whereas by sections 14 and 16
of the Workshop Regulation Act, 1867, provision
is made respecting the education of children
employed in workshops, and it is expedient to
substitute for the said sections the provisions
rea{)ecting education of the Factory Acts, 1844
and 1874: Be it . . . . enacted that sections
31, 88 and 89 of the Factory Act, 1844, and
sections 12 and 18 of the Factory Act, 1874,
shall apply to the employment and education of
all ehifgren employed in factories subject to
the Factory Acts, 18383 to 1871, and not subject
to the Factory Act, 1874, or in workshops sub-
ject to the Workshop Acts, 1867 to 1871, . . ."
[Section 8 is repealed, with the enactments
referred to in it, by section 107 of the Factoryand
Workshop Act, 1878 (41 Vict. c. 18), which, how-
ever, enacts by section 102, that any enactment
referring to the repealed enactments shall be
construed to refer to that Act and to the cor-
responding enactment thereof. Section 12 of
the Factory Act, 1874, enacted, *“. . . . in the
case of a factory to which this Act applies, a
person of the age of thirteen years and under
the age of fourteen years shall be deemed to be
a child, and not a young person, unless he bas
obtained " a certain certificate of proficiency.]

Section 9: “ A person shall not be deemed to
have taken any child into his employment con-

trary to .. ..this Act if ... ., (1) ....
there is not witbin two miles, . . . from the
residence of such child any . . . . school open

. . 8uch

which the child can attend; or (2) . .
E
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politan police magistrate, sitting at the
Southwark Police Court, the statements in
which were in substance as follows :—

employment by reason of being’ while ¢ the
school is not open, or otherwise, does not inter-
fere with the ¥ child’s “instruction .. .; or
(3) the employment is exempted by ” a notice
of the local authority as to temporary employ-
ment of children above the age of eight years
in husbandry.

Section 11: «If either (1) the parent of any
child, above the age of five years, who is under
this Act prohibited from being taken into full
time employment, habitually and without
reasonable excuse neglects to provide efficient
elementary instruction for his child; or (2)
any child is found habitually wandering, or not
under proper control, or in the company of
rogues, vagabonds, disorderly persons or re-
puted criminals; it shall be the duty of the
local authority, after due warning to the parent
. . to complain to a court of summary juris-
diction ; and such Court may . . order that
the child do attend some certified efficient school,
... being, . . .if " the parent “do not select
any, . . . such public elementary school as the
Court think expedient, and the child shall
attend that school every time that the school is
open, or in such other regular manner as is
specified in the order. An order under this
section is in this Act referred to as an’attend-
ance order.” It “shall be a reasonable excuse :
(1) that there is not within two miles . . . .
from the residence of such child any public ele-
mentary school open which the child can attend ;
or (2) that the absence of the child from school
has been caused by sickness or any unavoidable
cause.”

Section 12 : “ Where an attendance order is
not complied with, without any reasonable
excuse, . . . a Court of summary jurisdiction,
on complaint made by the local authority, may,
if it think fit. order as follows: - (1) In the first
case of non-compliance, if the parent .
fails to " shew “that he has used all reasonable
efforts to enforce compliance, . . . the Court
may impose a penalty; . .. but if the parent ”
does shew that, “ the Court may, without inflict-
ing a penalty, order the child to be sent to” an
indu-trial school, * and (2) in . . any subse-
quent case of non-oompliance, the Court may
order the child to be sent to” an industrial
sc ool and may further inflict a penalty; “or
it may for each such non-compliance inflict "
a “ penalty . . . . without ordering the child to
be sent to an industrial school .

Section 48: “ A child in this Act means a
child tetween the ages of five and fourteen
yvurs . The term *‘Factory Acts’ in this
Act where the Factory Act of any particular
year is not referred to means [the Factory Acts,
1833 10 1874, as amended by this Act, and in-
cludes the Workshop Acts, 1867 to 1871, as
amended by this Act and) any Acts for the

CASES CONNECTED WITH

Y

[N. 8.

1. The appellant, an officer of the London
School Board, obtained, in that capacity,
on the 24th of June, 1882, a summons
under the Elementary Education Act,
1876, s. 11, subs, 1 (1), charging that
the respondent, being the parent of two
children, Harry and Frederick, who were
above the age of five years and under
the age of fourteen years—to wit, Harry of

e age of thirteen years or thereabouts,
and Frederick of the age of nine years or
thereabouts—and were, by the Elementary
Education Act, 1876 (1), prohibited from
being taken into full time employment, bad,
notwithstanding due warning, habitually
and without reasonable excuse neglected
to provide efficient elementary instruction
for his said children, contrary to the said
Act (1).

2. The summons was heard on the lst
of July, 1882, when it was proved—first,
that the child Harry was of the age of
thirteen years, and the child Frederick of
the age of nine years ; secondly, that neither
of them had obtained such certificate, either
of proficiency in reading, writing and ele-
mentary arithmetic, or of previous due
attendance at a certified efficient school,
as would exempt him, either partially or
totally, from the obligation to attend
school, and that nothing else had happened
to enable them, or either of them, to be
taken into full time employment, and that
neither of them was in any employment,
and they could not receive efficient elemen-
tary instruction if they were taken into full
time employment ; thirdly, that the re-
spondent habitually and without reasonable
excuse had neglected to provide efficient
elementary instruction for both the said
children ; fourthly, that due warning had

time being in force regulating factories and
workshops.” The words within brackets are
repealed by section 107 of the Factory and
Workshop Act, 1878, of which see section 102,
already mentxoned

The Elementary Edacation Act, 1880 (48 &
44 Vict. c. 23), section 4: ¢. . , . Proceedings
may, in the discretion of the local authority or
person instituting the same, be taken for
punishing the contravention of a by-law, not-
withstanding that the . . . . . . .con-
travention constitutes habitual neglect to pro-
vide efficient elementary education for a child

* within the meaning of section 11 of the Ele-

mentary Education Act, 1876 . ,
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been given to the parent before the com-
plaint was preferred.

3. Having regard to the decision in
Saunders v. Crawford (2), which was
admitted on behalf of the school board to
be expressly in point as to the child of

i years, and to be by its reasoning
in point also as to the younger child, the
magistrate refused to make any order upon
the summons as to either child. But, the
school board desiving to have the whole
uestion re-argued, the magistrate stated
ghis Case. b

[4-7. These phs contained state-
ments a8 to the legal effect of certain
enactments of the Elementary Education

Acta.}‘

8. If the magistrate had power to make
an order with respect to both or either of
the children he would have done so.

The questions for the Court were—

First. Had the magistrate the power to
make an attendance order in respect of the
elder child §

Secondly. Had he the power to make
an attendance order in respect of the

child §

If the Court was of opinion that he had
the power in respect of either or both of
such children, the case was to be remitted
to him, for him to make such order or
orders. )

The second appeal was by a Case stated
by two Justices for the city of Liverpool,
upon dismissing a complaint of non-com-
pliance with an attendance order made
under the Elementary Edueation Act,
1876, s. 11, sub-s. 1 (1), in respect of a
child of the ndent. The Case stated
that, if that was valid, the respon-
dent was liable to the making of an order
under section 12 (1) ; and, for the p
of the argument of the appeal, the
waere (without being stated to the Court)
taken to be such that the question of its
validity was covered by the questions
arising in the first appeal.

SirF, Herschell, Q.C. (Solicitor-General),
(Jeune with him), for the appellant in the
first appeal.—Each child was within the
words of the Elementary Fducation Act,

(2) 61 Law J. Rep. Q.B. 460; Law Rep. 9
Q.B. D, 612,
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1876, 8. 11, sub-s. 1 (1), % any child above
the age of five years who is under this Act
prohibited from being taken into full time
employment ” ; each being within the defi-
nition of a child in section 48 (1), that is,
between the of fiveand fourteen years ;
and also a child prohibited by section 5 (1)
from being taken into employment—the
younger as being under the age of ten years,
the elder as being a child over ten who had
not obtained any certificate of proficiency
or of previous attendance at school, and
was not employed and attending school in
aocordance with the Factory Acts or with
by-laws made under the Elementary Edu-
cation Acts. No doubt Saunders v. Craw-
Jord (2) is in point to shew that no order
could be made in respect of either child; but
the Court had not in that case the material
enactments properly before it, and the
decision is clearly wrong and ought not to
be followed. Section 11, sub-section 1,
must be read as extending to every child
prohibited by section 5 from being taken
into employment, including a child pro-
hibited from being taken into employment
at all. It cannot be read as confined to
children prohibited only from being taken
into full time employment. The words
¢ full time” are to be read as having been
used (not perhaps very aptly) in order to
include a child prohibited from being taken
into full time though permitted to be
taken into half time employment, and not
in order to exclude a child prohibited
from being taken into half time as
well as from being taken into full time
employment. That is the necessary con-
struction of the sub-section, reading the
words according to their proper meaning.
A child prohibited from being taken into
employment at all is necessarily prohibited
from being taken into full time employ-
ment.

That construction is also the natural
construction on other grounds than the
proper meaning of the words. The oppo-
site construction conflicts with the words
“ above the age of five years,” for mo
child so young as to be merely above the
age of five years is prohibited only from
being taken into full time employment.
Again, if the construction now contended
for is not correct, then, though the Legis-
lature has enacted by section 4 that it
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shall be the duty of every parent to cause
his child to receive efficient elementary
instruction, and if the parent fail to do so
“he shall be liable to such orders a.nd
penalties as are provided by this A.
order or penalty answerin g to that ge
provision has been provided by the Act.
Further, if that construction is not correct,
and consequently, as considered in Saun-
ders v. Crawford (2), section 11, sub-
section 1, was intended to apply only to
children affected by section 8, these two
absurdities follow :—There being at the
time of the passing of this Act three
classes of statutes relating to the employ-
ment of children—(1) the Acts relating to
textile factories; (2) the Acts relating to
non-textile factories; (3) the Acts relating
to workshops—the two latter of which
differed from the first in protecting children,
a8 such, only up to thirteen, and treating
them when above thirteen as young
persons, whilst the first class of Acts pro-
tected children, as such, up to fourteen,
and prohibited their bemg taken into full
time employment under that age, unless
certain educational proofs; and
the effect of section 8 being to assimilate
in that by extension of section 12
of the Factory Act, 1874 (as also in respect
of certain school certificates, by extension
of other enactments), the law as to chil-
dren in non-textile factories and work-
shops to the law as to children in textile
factories, there follows from the comstruc-
tion adopted in Saunders v. Crawford (2),
first, the absurdity that the Legislature
left out of section 11, sub-section 1, all
children save those in non-textile factories
and workshops, and thus even the very
class of children to which section 8 assimi-
lated those two classes. And there follows
this second absurdity—that the children
thus left out of section 11, sub-section 1,
were, although the ture shewed by
pection 48 an intention to provide for chil-
dren up to fourteen years of age, left so
far as they were between thirteen and
fourteen years of age not only outside
section 11, sub-section 1, but outside the
Elementary Education A ctsaltogether, for
the Elementary Education Acts
before 1876 applied only to children up to
the age of thirteen.
The force of these considerations cannot

[N. S,

be met or lessened by saying that children
up to thirteen were in general sufficiently
provided for by the Act of 1870, and that
the utmost it omitted to do was to provide
for children between thirteen and fourteen,
and such children as the waifs and strays
and the like described in section 11, sub-
section 2, of the Act of 1876. That was not
the case. The Act of 1870, with the in-
termediate Acts between 1870 and 1876,
provided no other method of enforcing the
education of a child than prooceeding
against the parent under by-laws, which
might or might not be made, for the pur-

of imposing a fine; and there was
full need as to all children, whether be-
tween thirteen and fourteen, or below
thirteen, of the declaration by the Act of
1876, section 4, of the parent’s duty, and
also of the provisions of section 11 as to
the making of attendance orders, and the
provisions depending thereon of section
12, giving power to send a child in the
last resort to an industrial school, a power
which has been found very valuable to-
wards ing the ormance of the
parent’s duty. Moreover, the Elementary
Education Act, 1880, section 4 (l), which,
in consequence of the decision in In re
Murphy (3) to the contrary, enacted that

proceedings might be taken for punishi

the contravention of a by-law, althoug ng
there was habitual neglect within the Act
of 1876, section 11, implied that section
11, sub-section 1, extended to children
under thirteen, by-laws on the subject
applying only to children under thirteen ;
and therefore that section 11, sub-section l
was not intended to be confined to chil-
dren specially prohibited by section 8 from

taken into full time employment,
those being only certain children between
thirteen and fourteen, who previously had
been young persons.

If, notwithstanding these considerations,
section 11, sub-section 1, was rightly held
in Saunders v. Crawford (2) to have been
intended to apply only to children affected
by section 8, repealed, together with the
enactments mfeu*ed to in it, by the Fac-
tory and Workshop Act, 1878, 8. 107, still
Saunders v. Crawford (2) was wrong in
holding that section 11, sub-section 1, had

(3) 46 Law J. Rep. M.C. 193; Law Rep. 2
QB.'D. 397.



VoL 52.]

Winyard v. Tbogood.
no longer any effect; for, by virtue of
section 102 of the repealing Act, it must
now be taken to refer to the correspond-
ing provisions of the repealing Act. This,
however, is a minor point.

W. R. Kennedy, for the appellant in
the second appeal, did not desire to be
heard save in ret?ly.

Danckwerts, for the respondent in the
first appeal.—The words of the Elementary
Education Act, 1876, s. 11, subs. 1,
“child . . . . who is under this Act pro-
hibited from being taken into full time
employment,” clearly apply only to a child
employed in a or workshop, and
prohibited from being taken into full time
employment there. And if, notwithstand-
ing the of section 8 by the Factory
and Workshop Act, 1878, section 107, there
still can be—by virtue of section 102 of
the repealing Act substituting references
to that Act for references to repealed
enactments —a child prohibited under
this Act from being taken into full
time employment,” section 11, sub-section
1, ne eas does mot apply to either
child in the present case, neither child
being in any employment at all, and there-
fore neither being employed in a factory or
workshop. The construction now con-
tended for is necessitated by the words
“fall time.” * Full time em{ﬂoyment "isa
thing belonging to factory legislation, and
clearly points to prohibition by section 8.
As to the words “above the age of five
years,” they create no difficulty. The
Factory Acts contained no bottom limit of
age, and therefore it was natural in a
section dealing with factory children to
insert specially and distinctly (notwith-
standing the general definition of & child
in section 48) this bottom limit to the age
at which they might be ordered to attend
school. The construction now contended
for harmonises better than the opposite
construction with the intentions which
it is reasonable to attribute to the Legis-
lature. Section 11 is substantially only a
step in the procedure for landing a child
in an industrial school ; and, having regard
to the nature of an industrial school and
the class of children for which it is meant
—shewn by the Industrial Schools Act,
1866 (29 & 30 Vict. c. 118), especially
section 14, to be such children as are
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mentioned in sub-section 2 of the section
now in question,—the utmost application
which section 11, sub-section 1, can reason-
ably be supposed to have been intended to
have is application to factory children and
children in workshops.

He also referred to Mellor v. Denham
(4), and was proceeding to argue that the
enactment of the Factory and Workshop
Act, 1878, 8. 102, substituting references
to provisions of that Act for references to
enactments repealed by that Act, did not
affect the case, but was stopped from
arguing that point.

R. S. Wright (J. V. Austin with him),
for the respondent in the second case.—
The decision in Saunders v. Crawford (2)
ought to be followed. Though the Court
may have power to depart from it, the
Court ought to follow it, unless, at all
events, it i8 most clearly made out to be
wrong—Hadfield’s Case (5). But it can-
not be shewn to be thus clearly wrong.
There are difficulties in either view of the
matter. It is natural to suppose that sec-
tion 11, sub-section 1, was intended to
refer to section 8 rather than to section 5.
Though a prohibition against being taken
into full time employment may, perhaps,
according to strict logic, be regarded as
included in a prohibition against being
taken into employment at all, still it is
more natural to read the words “a child
who is under this Act prohibited from
being taken into full time employment”
as veferring to a case specifically answer-
ing to the words than to read them as ex-
tending to a case only inferentially within
them. Parliament, moreover, has not
thought fit to alter the law as laid down
in Saunders v. Crawford (2).

No reply was heard.

Lorp CoLeriDGE, C.J.—We thought
proper that these two cases should be heard
by five Judges, in pursuance of an express
statutory provision (6) that a Divisional
Court may, if thought desirable, be con-
stituted of a greater number of Judges
than the number of which a Divisional

(4) 48 Law J. Rep. M.C. 113; 49 ibid. M.C.
89 ; Law Rep.4Q.B.D. 241; ibid. 6 Q.B. D. 467.
. oga) 42 Law J. Rep. C.P. 146; Law Rep. 8 C.P.

(6) Bee the Appellate Jurisdiction Act, 1876
(39 & 40 Vict. c. 69), 8. 17,
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Court is in general to consist. And the
reason why five Judges have been assem-
bled is that a desire is entertained, on the
part of the appellants, to question a decision
of my brothers Grove and Huddleston on
an important subject—that is to say, the
decision in Saunders v. Crawford (2).

My brothers Grove and Huddleston are
themselves desirous that that decision
should be reconsidered ; but, whether they
were 80 or not, no objection to our recon-
gidering it could be maintained. I agree
in the view taken in Hadfield's Case (5)
as to the weight belonging to prior deci-
sions. The view there taken, as I under-
stand it, was, substantially, that the Court
ought not to depart from a decision of a
co-ordinate authority save in the clearest
case. In such a case it may, in my opinion,
be departed from. In days not quite
recent, but within my own recollection,
when the power of appealing was less open
to litigants than it is now, it was common
enough for a Court to disregard a decision
of a co-ordinate Court if entirely dissatis-
fied with it. I should be of opinion that
we ought to follow Saunders v. Crawford
(2) if the case were not a clear one; but I
think the case is a perfectly clear one,

I am of opinion that the decision of the
learned magistrate from whose decision
the first appeal is brought (the questions
arising in which cover, as I understand,
the questions arising in the second appeal)
must be reversed, although his decision
was correct according to Saunders v. Craw-
Jord (2), which he rightly followed. The
facts are few and simple. The respondent
is the father of two children, who are both
between five and fourteen years of age, as
to whom nothing has happened to enable
either of them to be taken into full time

employment, and for whom the respondent,

has habitually, and without reasonable ex-
cuse, neglected to provide efficient elemen-
tary instruction. The Elementary Educa-
tion Act, 1876, says, by section 4, that if a
parent fail to perform the duty declared
by that section to be incumbent upon him
of causing his child to receive efficient
elementary instruction, he shall be liable
to such ordersand penalties as are provided
by the Act; and attendance orders were
applied for in respect of these two children
under section 11, sub-section 1. The duty

[N.S.

of the respondent being clear, and the
breach of that duty being also clear, what
is the ground on which it is contended that
the orders applied for ought not to be made?
It is contended that section 11, sub-section
1,in speaking of “any child . . . whois
under this Act prohibited from being taken
into full time employment,” means a child
who is prohibited from being taken into
full time though permitted to be takenm
into part time employment. But the Act
has not so limited its expressions. The
Act, passed, as shewn by section 48, with
the intention of extending the age of
children for whom elementary instruction
was to be provided to fourteen years of age,
is, according to this construction, to be
narrowed 80 as, notwithstanding the pre-
amble, to allow a parent habitually, and
without excuse, to neglect the duty im-
posed upon him of causing his child to
receive efficient elementary instruction
without making himself liable to any order
under the Act. I seeno ground for so limit-
ing the effect of the Act. Possibly, though
I think it is unlikely, the draftsman, when
drawing section 11, sub-section 1, mayhave
had in his mind, and may have intended
to refer exclusively to, prohibition under
section 8 ; but, if 80, he has not used words
to express that which he intended to ex-
press. And “quod dixit lex,” not “ quod
voluit parliamentum,” is that to which we
have to give effect. For the reasons I
have given, I am of opinion that the deci-
sion of the learned magistrate must be
reversed.

I abstain from entering into any other
question than such as I have already dealt
with. I confess that I am not satisfied
that there has been by section 102 of the
Factory and Workshop Act, 1878, any
substitution of a reference to any provision
of that Act for a reference to the Elemen-
tary Education Act, 1876, s. 8, which has
been repealed, together with the enact-
ments referred to in it, by the Factory
and Workshop Act, 1878, s. 107 ; but the
point is immaterial.

FieLp, J.—I have arrived at the same
conclusion as my Lord, and substantially
on the same grounds; but out of respect
to the learned Judges who decided Saun-
ders v. Crawford (2) 1 will state shortly
my reasons,
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If I entertained any doubt, or at all
events if I entertained any serious doubt,
upon the case, I should think it right to
follow Saunders v. Crawford (2); but after
listening to the arguments on both sides 1
think the case a clear one. How can it be
said that thewords ““achild. . . . prohibited
from being taken into full time employ-
ment” do not cover both the case of a
child prohibited from being taken even
into half-time employment and that of a
child prohibited from being taken into
more than half-time employment? The
object of the Act was to secure proper
elementary instruction for every child be-
tween five and fourteen years of age ; and,
looking to that object and to the terms of
the Act, I think that section 11, sub-
section 1, clearly gave power to make the
attendance orders asked for. The Act
may perhaps result, in some cases, in a
child of respectable parents being sent to
an industrial school, there to associate
with children of parents of a very dif-
ferent class; but we cannot, by our de-
cigion, prevent it.

Hawkixs, J.—I am of the same opi-
nion as my Lord, and I do not think it
necessary to add anything to the reasons
which he has given.

StePHEN, J.— 1 am also of the same
opinion a8 my Lord, and for the same
reasons; and the matter for our decision
has, I think, been exhausted by him and
my brother Field. I may, however, say
that, although the arguments on the part
of the respondents failed to raise any
doubt in my mind upon the meaning of
the Act, I at the same time feel strongly
the necessity for the utmost caution being
used with to the exercise of the
power of sending a child to an industrial
achool.

WiLLiaMs, J.—I am of the same opi-
nion as the Lord Chief Justice, and for
the reasons which he has given.

Appeals allowed, without costs.

Bolicitors — In the first case, G , Kirby,
Millett & Morse, for appellant ; the Solicitor
to the Treasury, for ndent. In the
second case, Gregory, Rol::ﬁ%es & Co., agents
for Stone & Co., Liverpool, for appellant;
F. Venn & (o, agents for J. Rayner, Town
Clerk of Liverpool, f-r respondent.
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*1882.
Dec. 5.

Fishing—Salmon Fishery Acts—36 &
37 Viet. c. T1. 8. 22—Licence— T'ributary
—Reservotr fed by Stream.

A reservoir of a water company, au-
thorised by Parliament to smpound the
waters of a tributary stream for the pur-
poses of their undertaking, supplied by
such stream and discharging its
water, when there & any, into the old
course of the stream, 18 not iself a  ir-
butary " within the meaning of a certificate
of the Secretary of State constituiing a
Jishery district as comprising a “ river and
s tributaries " under the Salmon Fishery
Acts, 80 as to render a licence nacessary for
any person fishing therein under section 23
of 36 & 37 Viet. c. 71, the Salmon
Fishery Act, 1873.

This was a Case stated by Justices,
under 20 & 21 Vict. c. 43, upon the hear-
ing of an information against the n-
dent, under the Salmon Fishery Arc:,pt;‘or
attempting to take trout in a piece of
water, called the Great Southern Reservoir,
without a licence, within the fishery dis-
trict of the river Tyne, on the 29th of
May, 1882. The reservoir was in the
Tyne Fishery district, so duly constituted
by the order of the Secretary of State in
accordance with the Acts, and such dis-
trict comprised all the tributaries of the
Tyne. The question was whether this
reservoir was a tributary of the Tyne
or not. If it were so, then a licence was
necessary. The Justices thought that it
was not a tributary, and dismissed the in-
formation.

The facts were as follows :— Prior to
1845, a stream, called the Whittle Dean
Burn, was, and the parts of its ancient
course now existing above and below the
reservoir constructed as hereinafter men-
tioned were, tributaries of the Tyne. In
1845, under a Local Act of Parliament, a
waterworks company was authorised to
and did dam the stream and form re-
servoirs, from which, by means of pipes,
the neighbouring town was supplied.

The water from thestream above the dam
was conveyed by underground pipes into
the first of the chain of reservoirs, and

}nAmaomn (appellant) v. TERRY
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from that similarly to the others; and
from the lowest reservoir, which was
called the Great Southern Reservoir, there
was an outlet by which it communi-
cated with the ancient watercourse of the
stream below. This old course, being con-
tinued from the upper dam, circled round
outside the reservoirs and carried any
surplus water which did not pass into the
reservoirs or which overflowed from them.
‘When the stream is in flood, salmon and
trout can pass up from the Tyne into the
‘Whittle Dean Burn, and thence, if the
sluices are drawn up, into the reservoir.

In summer it is a frequent occurrence
for no waste water to pass out of the re-
servoirs; but when they are full all the
surplus water is sent into the Tyne. Be-
tween the 27th of April and the 15th of
August, 1882, no waste water did pass
from the reservoirs.

At times all the water of the stream is
impounded in the reservoir and used for
the purposes of the water company, none
finding ite way into the Tyne either
through the reservoirs or down the old
course.

The question for the Court was whether
the Justices were right in holding that the
Great Southern Reservoir was not a tri-
butary of the Tyne.

Willis Bund, for the appellant.—The
Justices ought to have convicted the re-

ndent. The reservoir is tributary to
:ﬂ: Tyne; it is not necessary that all the
water should pass continuously to the
river, and it would be impossible to draw
a satisfactory distinction as to how much
interference with the natural course of the
flow of a stream would prevent its being

roperly called a tributary.

P [llji‘elm}.’n, J.—Ts not the water impounded
at this place for the purpose of being taken
away and used, and being no longer tri.
butary 1]

The company can only take the water
for the particular purpose authorised by
their Act ; subject to their limited use it
still contributes to the Tyne.

[SterEEN, J. —Would not your argu-
ment apply to all private ponds and
lakes in the district 1]

Not necessarily, because the Secretary
of State, in constituting & district, can ex-
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clude all such, and no doubt would do so,
as the application to form a district
emanates from the Justices in Quarter
Sessions. In Hall v. Reid (1), the de-
finition of tributary was that which con-
tributes.

He referred to Lyne v. Leonard (2),
as to the strictness of the Actsin requiring
licences.

J. Edge, for the
called on,

FieLp, J.—The case is not free from
difficulty, but I have come to the best
conclusion I can upon the construction of
the Act, and I am unable to reverse the
decision of the Justices. According to the
ordinary rule let us see what the meaning
of the Legislature was; and the words
being general, we must look at the ob-
ject in view in passing the Aect, in order
to see whether, under the general word
“ tributary,” they intended to include
such pieces of water as the reservoirs in
the present case. The object, as recited in
the preamble, was to prevent the destruction

(1) Hall v. Reid was decided in the Queen’s
Bench Division on the 12th of June, 1882.
That was a case of an information by the Board
of Conservators of the Trent Fishery District
against the respondent, for unlawfully attempt-
ing to take trout at Bakewell, in the county of
Derby, in the river Wye, which is a river flowing
into the Derwent, and the Derwent flows into
the Trent. .

The certificate constituting the district sta‘es
that it * shall comprise .- . so much of the
river Trent and its tributaries as lies within the
counties of Stafford, Nottingham, Derby, &c”
The question was whether the certificate limited
the district to the direct tributaries of the
Trent.

Willis Bund, for the appellant.

Woolf, for the respondent.

FIELD, J.—I see no necessity whatever for
putting any limitation, as it is suggested we
ought, upon the word * tributary.” We have
to construe the certificate in which the Home
Secretary states what the limits of the district
are. He says, ¢ The Trent and its tributaries.”
Why are we not to read it in its natural sense ?
A tributary is that which contributes to, and can
any one doubt that the Wye is a tributary
of the Trent? If you did not turn on in aid the
water of the Derwent, it would be the whole
and sole tributary of the Trent, and would be
the Trent.

CAVE, J., concurred.

(2) 87 Law J. Rep. M.C. 55; Law Rep. 3
Q.B. 166.

respondent, was not
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of migratory fish, that they should not be
intercepted when passing up and down,
nor unfairly appropriated by land-owners
or other people stopping the fish when in
the course of their natural migration they
chanced to come within their waters. And
80 a representative body was created to
act as conservators, with power to appoint
water bailiffs with special duties and
powers.

Now the Whittle Dean Burn was un-
doubtedly a tributary of the Tyne through-
out its whole course before the reservoirs
were made; but in 1845 Parliamentary
powers weregranted to the waterworks com-
pany to appropriate so much of the water
a8 they could impound in reservoirs au-
thorised to be made in order to supply
water to the town. This was a commer-
cial undertaking, but still one beneficial
to the community at large ; and under those

wers the Great Southern Reservoir was

ed, into which they took as much
water as required from the Whittle
Dean Burn—up to the whole of the water
of the stream if they wanted it, as the
side stream outside the reservoir was used
for the purpose only of carrying off that
which was not required to pass into the
reservoir. The case finds that during
every summer for some months no water
passes down the brook into the Tyne, all
being impounded in the reeervoir, and in
1882, between the 27th of April and the
18t of June, a period which covers the date
to which this information related, there
was none so passing. That intermittent
character, however, does not prevent it
being a stream; because many streams
tributary to larger rivers run dry at times,
and it cannot be s that they cease
to be properly called streams or tributaries
on that account. In considering, how-
ever, what is a tributary to a stream, I do
not prima facie look to find it something
altogether different from a stream, and I
think it must be something in the nature
of a stream. Is this reservoir a tributary
80 regarded? The Justices think that it is
not; and I also think that if I had to
decide the matter in the first instance, I
should agree with their view; for if
I were to say that this is a tributary, I
must necessarily go further, when the un-
satisfactory effect of such a decision would

YoL. 62.—M.C.
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be more ap t. Reference has been
made to my Enguage in Hall v. Reid (1) ;
but though my words were wide, as apply-
ing to the particular circumstances of that
case—being that the Wye, a tributary to
the Derwent, did contribute to the Trent,
irto which the Derwent runs—they are
not applicable, being too broad to be ap-
plied to the facts of this case, which is not
governed at all by the former one. All
water which contributes to a river is not
necessarily at all times and places a
tributary of that river within the meaning
of this Act, otherwise the word would
include private ponds and lakes of most
ancient construction. I do not think that
the Legislature intended to include these;
the Act was dealing with migratory fish :
only under the greatest difficulties could
the fish get into such a reservoir as this,
and they would not be passing up and down
through it as in an ordinary stream.
Again, it must be remembered that this
water is impounded for commercial pur-
poses to be used, and it may all be emptied
out of the reservoir to supply the houses
in the town ; it does not seem to me, while
so impounded, to be properly regarded or
described as a tributary of the Tyne.

I therefore think that the Justices were
right, and that the appeal must bedismissed.

StepEN, J.—The question here is
whether the reservoir formed a “tributary "
of the Tyne within the meaning of the
Salmon Fishery Acts. The Justices have
found that it is not, and I am of the
same opinion. It is a question of the
very narrowest compass, almost one of
grammar.

Is a pond fed by a stream and running
into a larger stream or river to be called a
tributary of thelarger stream? Ordinarily
one would say no. Ordinarily, by tri-
butary one means a stream running into
another stream. It is not a very exact
wor:],u but it has a not :irery in:lheﬁnito
pop meaning. I put, duri e ar-

ent, vae:i?u?comeguenoes r;x}xgch would
follow from the more extensive meaning of
the word which Mr. Willis Bund was
compelled to contend for, and he had to
admit that they would result. I should
be sorry to lay down a complete definition
of the word, it is rather by instances that
its meaning can be arrived at.

F
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I gave as an instance a stream dammed
up into a series of pools, and running on
through them from one to the other con-
tinuously, as being in my opinion a tri-
butary. And again, such a piece of water
a8 Loch Neagh in Ireland and another
lake near Waterville in county Kerry.
But I do not think, using ordi lan-
guage, that these reservoirs would be called
tributaries of the Tyne; they more re-
semble private ponds. For example, take
the Serpentine—it would be a strong thmg
to call it a tributary of the Thames, an
still more 8o to call the Round Pond one,
yet some of their water finds its way into
the Thames. There is, however, very
little difference between them and the
present case, except that the connection is
more apparent in the latter. A very
similar instance would be the reservoirs
of the water companies at Hampton. I
agree, therefore, that the appeal should be

lismissed
Appeal dismissed.

‘Bolicitors —Flux & Leadbitter, agents for R. &
W. Gibson, Hexham, for appellant ; Paterson,
Wigg & Co., agents for Geo. Armstrong &
Sons, Newcastle-on-Tyne, for respondent.

THE GUARDIANS OF THE POOR
OF THE SALFORD UNION 0.
THE OVERSEERS OF THE POOR
OF THE TOWNSHIP OF MAN-
CHESTER.

Poor Law — Settlement — Illegitimate
Idiot — Residence with Mother — The
Divided Parishes and Poor Law Amend-
ment Act, 1876 (39 & 40 Vict. c. 61), s. 34
—9 & 10 Viet. c. 66. 8. 1.

1882,
Dec. 13, 21.

An adult dlegitimate idiot who is in-

capable of taking care of herself acquires a
settlement by residing for three years in a
town, although such residence is with her
mother and her mother's Ausband as part
of their family.

Alice G. was born at W. in 1854, her
mother being then unmarried. In 1864
her mother married H. In 1876 Alice @G.
and her mother and H. went to live at P.,
where they resided together as ons family

CASES CONNECTED WIT'H
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until 1881, when they removed to M.
continued to reside together there wuntil
Alice G. became an inmate of the M. work-
houss. Alice G. was an idiot from her
biz;h, and incapable of taking care of her-
self :—

Held, that Alice Q. had acquired a
settlement in P.

The Queen v. The Leeds Union (48 Law
J. Rep. M.C. 129 ; Law Rep. 4 Q.B. D.
323) followed.

Special Case.

On the 31st of July, 1882, the respon-
dents obtained an order of Justices of the
city of Manchester adjudicating the settle-
ment of Alice Gerard, an idiot pauper, to
be in the township of Pendleton, in the
county of Lancaster, and in the appellant
union.

1. The pauper, a single woman, is the
illegitimate daughter of Gerard
(afterwards Margaret Harding), and was
born at Warrington, in the said county of
Lancaster (not in the appellant union), on
the 18th of January, 1854, and she is now,
and always has been, an idiot.

2. The mother of the pauper, before the
pauper had attained the age of sixteen
years—namely, in 1864—intermarried at
Warrington aforesaid with one George
Harding, a glass cutter, who was born at
Birmingham, and served seven years’ legal
apprenticeship there, and is now dead.

3. In the year 1875 the pauper and her
mother and the said George Harding came
to reside in the said township of Pendleton,
where they resided together until Septem-
ber, 1881, when they removed to Man-
chester, where they resided together until
the pauper became an inmate of the Man-
chester workhouse.

4. Previously to, and since 1875, the
pauper bas always resided continuously
with her mother and the said George
Harding as part of their family, and has
never separated herself therefrom.

6. The pauper is now, and always has
been, incapable of teking care of f
through imbecility of mind.

The respondents contend, and the appel-
lants deny, that the pauper, upon the above
facts, is settled in the township of Pendle-
ton, in the appellant union, by reason of
her residence therein for three years, under
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the provisions of the 39 & 40 Vict. a. 61.
8. 34.
The question for the opinion of the Court
is whether, on the above facts, the legal
settlement of the pauper is in the town-
ship of Pendleton.

f the Court ahould be of opinion in the
afirmative, the order of Justices is to stand;
if otherwise, to be quashed.

Smyly, for the respondents.—From 1875
to 1881, the pauper was residing in George
Harding’s house simply as a visitor, she
being then of age, and he being under no
obligation to maintain her. Consequently,
it is submitted she acquired a settlement
at Pendleton. By 39 & 40 Vict. c. 61.
8. 34, “ Where any person shall have re-
gided for the term of three years in an
parish, in such manner and under su
circumstances in each of such years as
would, in accordance with the several
statutes in that behalf, render him irre-
movable, he shall be deemed to be settled
therein until he shall acquire a settlement
in some other parish by a like residence
or otherwise.” The pauper was a person
who resided for three years in Pendleton.
The question is, whether she was residing
there in such manner and under such
circumstances as would render her irre-
movable. By 9 & 10 Vict. c. 66. 8. 1,
“no person shall be removed, nor shall
any warrant be granted for the removal of
any person from any parish in which such
person shall have resided for five years
next before the application for the war-
rant : provided that the time during
which such person shall be a prisoner in a
Pprison, or shall be serving Her Majesty as
a soldier, marine or sailor, or reside as an
in-pensioner in Greenwich or Chelsea
Hospitals, or shall be confined in a lunatic
asylum, or house duly licensed, or hospital
registered for the reception of lunatics, or
as a patient in a hospital, or during which
any such person shaﬁ receive relief from
any parish . . . shall for all purposes be
excluded in the computation of time here-
inbefore mentioned.” By 24 & 26 Vict.
c. bb. 8. 1, the period of five years there
mentioned was reduced to three; and by
28 & 29 Viect. c. 79. 8. 8, the period of
three years was reduced to one. Therefore,

vesidence for one year in a parish, unless

under any of the excepted conditions, gives
irremovability; residence for three yearw,
unless under one of those conditions, gives
a settlement. In the present case, there-
fore, the pauper acquired a settlement at
Pendleton, unless she resided there under
some of the excepted conditions. If she
had been confined in a lunatic asylum
there, by the terms of the Act she could
not have aoquired a settlement; but a
lunatic not in confinement may acquire a
settlement. It will be contended on the
other side that the pauper, being an idiot
and unable to take care of herself, could
not acquire a settlement. That contention
is answered by the cases of 7The Queen v.
The Leeds Union (1) and The Guardians
of The Fulham Union v. The Guardians
of the Thamet Union (2). The case of
The King v. Much Cowarne (3) will be
relied on by the other side. But that case
was decided before the 9 & 10 Vict. c. 66,
and the statute would overrule the case.
It is also overruled by Zhe Queen v. The
Leeds Union (1). It is also distinguish-
able from this case, as there the child was
legitimate. 7The Queen v. The Leeds Union
(1) having decided that an illegitimate
infant can aoquire a settlement, it neces-
parily follows that an illegitimate idiot

can
Frederick Marshall, for the appellants.—
If this had been a legitimate child, it would
be clear that she bad not acquired a settle-
ment at Pendleton. The case of The King
v. Much Cowarne (3) has never been
overruled. In that case both Lord Ten.
terden and Mr. Justice Parke held that an
idiot is to be considered in the same posi-
tion as if she were a minor. Within the
age of nurture, at all events, a child,
although illegitimate, cannot be separated
from its mother—2 Nolan's Poor Laws,
369. And after the age of nurture an
idiot, although illegitimate, cannot. * The
reason of drawing a distinction between
separation before and after the child has
attained the years of maturity ceases, when
imbecility of mind or body induce the
necessity of its continuing in a state of per-

(1) 48 Law J. Rep. M.C. 129; Law Rep. 4
Q.B. . 323.

(2) 50 Law J. Rep. M.C. 42, 101; Law Rep.
6 Q.B. D. 610.

(3) 2 B. & Ad. 861,
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petual pupilage”—1 Nolan’s Poor Laws,
320. In The King v. The Inhabitants of
St. Nicholas, Leicester (4), Bayley, J., said :
¢ It is entitled to remain with its mother
a8 long as the purposes of nurture require
it.” If the idiot has been under the
constant care of the mother, she cannot be
removed, although illegitimate. By 9 & 10
Vict. c. 66. 8. 3, it is enacted, ¢ That no
child under the age of sixteen years, whe-
ther legitimate or illegitimate, residing in
any parish with his or her father or mother,
stepfather or stepmother, or reputed father,
shall be removed . . . . in any case where
sach father, &c., may not lawfully be re-
moved from such parish.” It is true that
in this particular case the pauper must go
to Warrington. An illegitimate child does
not take the settlement of its mother when
that settlement is derived from her husband
—The Overscers of Manchester v. The
Guardians of St. Pancras 1}5) and The
Guardians of the Fulham Union v. The
Quardians of the Thanet Union (2). But
the fact that in this case the mother and
child would be separated is an accident,
and does not affect the general principle.
In the case of The Queen (upon the prose-
oution of the Guardians and Overseers of
Manchester) v. The Churchwardens and
Overseers of St. Mary Arches, Exeter (6),
which is an authority in favour of the
appellants’ contention, Cockburn, C.J.,
said: “ It is true it seems absurd, at
first sight, to hold that the lunatic, who
was thirty years old, was still a child;
but the dctrine of emancipation is well
established, that an unemancipated child
is to be considered as & member of the
parents’ family. 'We must therefore treat
the lunatic as if she was a child, and as a
member of the family.”
Cur. ady. vult.

The judgment of the Court (7) was (on
Dec. 21) delivered by (
Hawkins, J.—The question for our de-
cision is, whether tho pauper was legally
settled in Pendleton and removable thereto.
We areof opinion that she was,and that her
gettlement in that township was aoquired
(4) 2 B. & C. 889,
(6) Law Rep. 4 Q.B. D. 409.
(6) 81 Law J. Rep. M.O. 77.
(7) Hawkins, J., and Williams, J.

by her residence therein for three years,
under the provisions of 39 & 40 Vict. o.
61. 8. 34.

It was not denied by the appellants that
the pauper’s residence in Pendleton from
1875 to 1881 was such as to confer upon
her a status of irremovability from that
township from the expiration of the first
year of that residence until her removal
with Harding and her mother to Man-
chester in September, 1881, under the
statutes 9 & 10 Vict. c. 66. s. 1,24 & 25
Vict. ¢. 55. 8. 1, and 28 & 29 Viet. c. 79.
8. 8 ; mnor that such status of irremovability
for upwards of three years gave her 2
settlement in Pendleton, under 39 & 40
Vict. ¢. 61. 8. 34, if, under the circum-
stances of such residence, she was capa-
citated to acquire a settlement in her own
right ; but it was contended that she was
not so capacitated, because during all the
time of such residence she was an idiot
unable to maintain or take care of herself ;
and that such residence was & mere resi-
dence as a member of the family of Hard-
ing and her mother, and conferred upon
her no independent status ; and that she
ought to be looked upon in the same light
as an unemancipated infant of tender years
who could not be removed from her mother:
The effect of this argument was to invite
us to treat the pauper as legitimate for the
purpose of incapacitating her to obtain
either a settlement or a status of irre-
movability ; but to treat her, as we are
bound to do, as illegitimate for the pur-
pose of preve:l;‘tl.?g her from taking the
settlement acquired by Harding by reason
of his residence in Pendleton, as she would
have done had she been legitimate. In
support of his contention, Mr. Marshall
cited from Nolan, vol. 1, p. 320
and vol. 2, p. 369; The King v. Much
Cowarne (3) and The Queen v. St. Mary
Arches, Execter (6). We do not in the
least degree dissent from anything which
is to be found in either of those passages
or authorities; on the contrary, we en-
tirely assent to them; but in our opinion
they have no applicability to the present
case, for those authorities had reference to
legitimate children, whilst we are dealing
with an illegitimate pauper of full age.

Woe take it to be clear law that so long
a8 a child, legitimate or illegitimate, is
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within the age of nurture, which covers
the whole period from birth to the age of
seven years, it cannot be legally by any
order of removal separated from its mother.
« It is,” said Mr. Justice Bayley, “ entitled
to remain with its mother as long as the
purposes of nurture require ” (4) ; and even
the consent of the mother cannot justify
such a separation, for the rule is made for
the benefit of the child (8). The statute
9 & 10 Viect. c. 66. 8. 3, extended this

iod of non-separation of a child from
its parents by enacting that no child under
the age of sixteen, whether legitimate or
illegitimate, residing in any parish with
his or her father or mother shall be re-
moved in any case in which such father or
mother may not lawfully be removed. At
this point there isa wide difference between
the status of a legitimate and an illegiti-
mate child. In the case of a legitimate
child, the liability of its parente to main-
tain it is not limited to the age of sixteen,
but extends to an indefinite period, if the
child, whether from imbecility of mind or
of body, is unable to maintain or provide
for itself. 8o long as it remains an un-
emancipated member of its father’s family,
no matter what its age may be, it follows
and takes in law its father's settlement ;
it gaing no independent status by reason of
a.nyremdenoem a parish so long as such
residence is merely as a member of its
father’s family ; and its right to take each
newly-acquired settlement of its father
ceases only upon its becoming emancipated
or acquiring a new settlement for itself.
After the hapgni.ng of either of those
events, even though residing with its
father, its residence is for all purposes of
settloment and removal an independent
residence (9).

The case of an illegitimate child is totally
different. It is true its maintenance to
the age of sixteen is provided for by statute
—4 & 5 Will. 4. c. 76. 8. 71 enacting that
its mother shall maintain it as part of her
family till it attains the age of sixteen;
and if before that time arrives she marries,
the liability to maintain such child as

(8) The Queen v. Birmingham, 5 Q.B. Rep.
210; 18 Law J. Rep. M.C. 1.

(9) See, among other cases, The Queen v
Everton, lElst,526 The Queen v. Bloacby,
B. & Ald. 877,

part of his family, until it reaches that
age, is imposed on -the husband of its
mother (10). On the arrival, however, of
an illegitimate child at the age of sixteen,
all legal obligation towards it on the
both of the mother and her husbend
oceases ; it is no longer legally attached to,
and ceases to be a member of the family, in
its legal sense, of either ; and though, as an
act of kindness, they may permit it to live
with them and maintain it as one of the
family, in the popular sense of the term,
such residence amounts to no more than
would the residence of a total stranger to
whom food, lodging and raiment might be

oluntu'l.lyglven asan act of pure Christian
charity; and, as regards its settlement,
that is by law (until it acquires one for
itself) established in the place of its birth,
or in the place of its mother's settlement,
if she have one which the child is capable
of taking (11) ; but in no case does it take
any settlement the mother’s husband may
acquire, even during the time the child is
a l;%:l member of his family.

King v. Much Cowarne (3) would
have been in point in favour of the appel-
lants had the pauper in the present case
been legitimate ; but it is no authority,
the pauper being illegitimate. The same
observation may be made upon the case of
The Queen v. St. Mary Arches, Exeter (6) ;
for the doctrine of ema.nmpa.tnon or non-
emancipation is altogether inapplicable to
illegitimate children, whose unfortunate
position is such that, after arriving at the
age of sixteen, they have no title to be
ranked as members of any family, and are
in law looked upon in no other light than
as mere strangers. The case of The Quesn
v. The Leeds Union (1) seems to us to be
directly in point in favour of the resion
dents. We are unable to distingu
from the present. In each case the pauper
was illegitimate ; in each case it was in
fact separated from its mother. In the
Leeds case it was away from its mother

(10) 4 & 5 Will. 4. c. 76. 8. 57.

(11) As to the settlement of an illegitimate
child, see 4 & 6 Will. 4. c. 76. 5. 71; 89 & 40
Vict. c. 61. 8. 35; The Queen v. The I'nhabitants
of St. Mar| t{ Nemngton,iQB Rep. 681 ; Bodon-
ham v. AU Saints, Worcester,1 E. & B. 465 and
Manchester v. St. Pancras, Law Rep.4QB D.
409.
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and was in the hands of strangers to it;
in the present it was an inmate of the
Manchester workhouse. In each case it
was unable to choose a residence for itself,
the one pauper being a mere infant, the
other being an idiot. If any distinction
can be pointed out, it is the fact that in
the Leeds case the pauper was within the
age of nurture, whilst here the pauper is
upwards of twenty-one years old.
principle the cases are identical.

Our judgment, therefore, is for the re-
spondenta.

Judgment for the respondents.

Solicitors— Chester & Co., agents for Hulme,
Foyster & Waddington, Salford, for appel-
lants ; Johnson, Wetherall & Co., agents for
Arthur Lings, Manchester, for respondents.

THE BISHOP AUCKLAND SANITARY
AUTHORITY (appellants) v.
THE BISHOP AUCKLAND IRON
AND STEEL COMPANY (respon-
dents).

Public Health Act, 18756 (38 & 39 Vict.
c. 65), 8. 91. sub-s. 4—* Nussance '— In-
jurious to Health” — Accumulation of
Cinder Refuse.

Section 91 of the Public Health Act,
1870, provides that among other things
“ any accumulation or deposit which is a
nuisance, or injurious to health, shall be
deemed to be a nuisance liable to be dealt
with summarily ” under the Act.

On complaint made to Justices by the
Local Board against an sron company in
respect of an alleged muisance occasioned
by an accumulation of cinder refuse which
gave off smoke and gas, the Justices found
as a fact that the matter complained of
was a nuisance, but was not tnjurious to
health :—

Held, that nevertheless they ought not to
have refused to comvict; as the nuisance

1882.
Dec. 8.

was of a kind which might be injurious to
health, and it was not necessary in such
case under the above provision to prove
that it was in fact so.

The Malton Board of Health v. The
Malton Manure Company (49 Law J.
Rep. M.C. 90) followed. The Great
Western Railway Company v. Bishop
(41 Law J. Rep. M.C. 120) explained.

This was a Case stated by Justices upon
the hearing of a complaint by the Bishop
Auckland Local Board against the respon-
dents, who were an iron company, under
the Public Health Act, 1875, in
of a nuisance alleged to be occasioned by
an accumulation of cinder refuse which
gave off smoke and gases.

The Justices found that the heap was a
nuisance, but that it was not injurious to
health, and dismissed the complaint.

The question was whether it was neces-
sary for the appellants to prove as part of
their case that the nuisance complained of
was also injurious to health.

W. A. Meck, for the appellants.—This ac-
cumulation is within sub-section 4 of section
91 of the Public Health Act, 1875, being
a nuisance, and proceedings were properly
taken against the respondents. under
sections 94 and 95. The words in the
Act being disjunctive, it is not necessary
to prove any injury to health— 7%e Malton
Board of Health v. The Malton Manurs
Company (1) is in point. The older case
of The Great Western Raihway Company
v. Bishop (2) is no longer an authority
to the contrary. That was decided under
the Nuisances Removal Act, 1855, where
the words were -the same as in the Public
Health Act, but the general scope of the
Act was different. The intention here is
to put down all nuisances arising from
offensive trades or manufactures. At any
rate the later case should be followed.
The language used in it by Stephen, J., is
what the appellants would rely on as their
contention here.

(1) 49 Law J. Rep. M.C. 90; Law Rep. 4
Ex. D. 802.

(2) 41 Law J. Rep. M.C. 120; Law Rep. 7
Q.B. 5650.
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R. Henn Colltns, contra.—There is in
substance no distinction between this case
and that of The Great Western Railway
Company v. Bishop (2), and that decision
was not really questioned in the later case
that has been referred to. That case is,
however, also in respondents’ favour, for
it was there found as a fact that the
nuisance was injurious to health, and
both the learned Judges laid stress on that
fact. The general purpose of the Public
Health Act is the same as that of the
Nuisances Removal Act, and the words to
be construed are identical.

[StEPHEN, J.—I think that in Bishop's
Case (2) the Court put an unnatural con-
struction on the words in order to avoid
an absurdity ; but I dislike doing so un-
less I am compelled to do so in a case pre-
cisely identical.]

That injury to health is contemplated
as part of the nuisance to be proceeded
against is farther shewn by section 114,
where the certificate of the medical officer
is mentioned as the ground for the local
authority moving in the matter.

FrELp, J., delivered a judgment in which
he eaid that he could not distinguish the
case from The Great Western Railway
Company v. Bishop (2), and could not
therefore say that the Justices were wrong
in following that authority. But having,
while Stephen, J., was giving his opinion
to the contrary effect, the opportunity of
looking at Banbury v. Page (3), handed
up by Mr. Collins, he afterwards said
that he felt himself able to agree with
Stephen, J., in reversing the decision of
the Justices, but would grant leave to
appeal, that the conflict of authorities
might be determined.

SrepEERN, J.—I stand to the judgment
which I gave in the Malton Case (1). I
do not feel so strongly as my brother
Field seems to do that the decision in
The Great Western Railway Company v.
Bishop (2) i8 in point here so that we are
bound by it. In both the Acts of Parlia-
ment which have been referred to—namely,
the Nuisances Removal Act, 1855, and the

(3) 15 Law J. Rep. M.C. 21; Law Rep. 8
Q.B. D. 97.

Public Health Act, 1875—a definition is
given of nuisances. In the former Act it
includes ‘any premises in such a state as
to be a nuisance or injurious to health,”
and the identical words are also in section
91 of the latter Act. In the case of The
Great Western Railway Company v. Bishop
2), the particular nuisance complained of

id not relate to health generally nor to
the permanent health or comfort of any
person in the neighbourhood. It was
simply a common law nuisance. The
Judges there held that it was not such a
kind of nuisance as the Act intended to
deal with, for that the Act, being a sani-
tary Act, was concerned with nuisances
injurious to health and not with every-
thing that could be called a nuisance in
point of law. But that decision does not
shew what the Court would bave done in
a case where the nuisance complained of
was of a kind that it might be injurious to
health and did interfere with the comfort
of the individuals living in the neighbour-
hood. Such, I think, is the real distinction
between this case and that one, in which
what the Court did was to abstain from
bringing within the Nuisances Removal
Act a nuisance quite of a different kind
from those at which the Act was obviously
primarily directed. In the Malton Case
(1) it was found as a fact that the nuisance
there complained of was injurious to
health ; but, as I pointed out, if it had not
been so found, the nuisance was of a kind
which might be so injurious.

I should say that the words in the sec-
tion, “nuisance or injurious to health,”
cannot mean the same as ‘ nuisance in-
jurious to health,” and the proper way to
interpret them is to take them in their
natural sense—namely, something which
interferes with comfort or is injurious to
health. A man might catch a deadly
disease without having been exposed to a
nuisauce, or there might be a nuisance
existing which did not injure his health
or affect his comfort. There is a recent
case of Banbury v. Page (3), which was
handed up at the close of the argument,
and which seems fully to bear out the view
that I take, where, under section 47 of the
Public Health Act, 1875, the offence of
keeping swine so as to be a nuisance was
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held to be complete without any evidence
of there being injury to health caused
thereby.

Case remitied to the magistrates.

Solicitors—Harvey, Oliver & Capron, agents for
J. T. Proud, Bishop Auckland, for appellants;
Van Sandau, Cumming & Armitage, agents
for Belk & Parrington, Middlesbrough, for
respondents.

[CROWN CASE RESERVED.]

1882.
Nov. 25.

Rape—Girl between the ages of twelve
and thirteen years — Misdemeanour —
Felony—24 & 25 Vict. c. 100. ss. 48 and
51—38 & 39 Vict. c. 94. 5. 4.

The statute 38 & 39 Vict. c. 94. s. 4,
which enacts that “ whosoever shall unlaw-
Sully and carnally know and abuse any
girl being above the age of twelve years
and under the age of thirteen, whether
with or without her consent, shall be guilty
of misdemeanour,” does not prevent a con-
viction for felony under the statute 24 &
26 Viet. c. 100. 8. 48, for commilting a
rape upon a girl between those ages.

The Queen v. Dicken (14 Cox, C.C. 8)
Jollowed.

Cask reserved by Fry, J.

At the Winter Assize for the county of
Chester, it was proved that Josiah Rat-
cliffe violated his own daughter, a girl
named Ellen Ratcliffe, she being at the
time above the age of twelve and under
the age of thirteen years.

He was indicted for rape and for a mis-
demeanour. The jury found the prisoner
guilty on both indictments, and separate
verdicts were returned upon them.

By 38 & 39 Vict. c. 94. s. 4, it is en-
acted as follows :—

* Whosoever shall unlawfully and car-
nally know and abuse any girl being above

} THE QUEEN v. RATCLIFFE.*

* Coram Lord Coleridge, C.J.; Pollock, B.;
Lopes, J.; Btephen, J., and Williams, J.

the age of twelve years and under the age
of thirteen, whether with or without her
consent, shall be guilty of a misdemeanour.”

This enactment was a repetition of the
518t section of the statute 24 & 25 Vict.
c. 100, with two variations—first, that
the ages of twelve and thirteen were re-
spectively substituted for those of ten
and twelve years ; and secondly, that the
words ¢ whether with or without her con-
sent ” were introduced.

In the case of The Queen v. Dicken (1)
Mellor, J., held that, notwithstanding the
words of this section, the violation of a
girl between the ages of twelve and thir-
teen, without her consent, was rape and
felony.

The prisoner was undefended; but I
felt 8o much doubt as to the validity of a
conviction for felony under the circum-
stances, that I postponed sentence till the
next Assizes, and state the question for
the opinion of the Court of Appeal on

I doubted —first, whether the clause re-
ferred to does not plainly declare that the
violation of a girl of the specified age
without her consent is a misdemeanour ;
secondly, whether the selfsame offence could
at the same time be a misdemeanour and
a felony; and thirdly, whether any real
distinction could be drawn between vio-
lently and against her will carnally know-
ing a girl and carnally knowing a girl
without her consent.

I beg to refer to the note on this point
in Mr. Justice Stephen’s Digest of the
Criminal Law, p. 173, edit. 1877.

The question reserved for the opinion of
the Court was, whether sentence could be
passed for felony on the prisoner.

No counsel appeared.

The Court affirmed the convietion.

Conviction affirmed.

(1) 14 Cox, C.C. 8.
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Revenue— Beer—Inland Revenue Acl,
1880 (43 & 44 Viet. c. 20), 8s. 32 and 33—
Brewer not for Sale chargeable with Duty
—Exemption of the Occupiers of Houses
not exceeding 10l. Annual Value.

A brewer mnot for sale occupied two
houses, one below and the other above 101.
annual value. He took out licences for
both, but failed to make the entries required
of a brewer not for sale chargeable to duty
before brewing tn the house below 10l in
value :—Held (dubitante HuppLrsTON, B.),
that the case did not come within the pro-
viso to section 33 of the Inland Act, 1880,
providing as to brewers not for sale that
“ if the annual value of the house occupied
by the brewer does not exceed 10I. the beer
Zrmedbyhimchallmtbodargadwith

my.”

TIPPETT ©. HART.

Casg stated under 20 & 21 Vict. c. 43,
and 42 & 43 Vict. c. 49, by Justices for
the division of Stamford, Suffolk, in an
information under section 32, sub-section
1, of the Inland Revenue Act, 1880

43 & 44 Vict. c. 20), charging that

ippett, the appellant, being a brewer of
beer other than a brewer of beer for sale,
did, on the 27th of September, 1882, use
eerl;i:g malt in the brewing of beer without
making any such entry in the dul
delivered to him for the p paage;y thz
Act is required, whereby he incurred a
fine of 10/, The Justices dismissed the
information.

Tippett was a farmer, and the occupier
of two distinct houses or holdings respec-
tively known by the names of the ¢ Bourne
Hall Farm ” and “ Stalls Valley Farm,”
both situated in the parish of Wherstead,
Suffolk, but two miles apart. The annual
value of the house at Bourne Hall Farm,
in which he himself lived, was 20l ; the
annual value of the house at Stalls Valley
Farm, in part of which Robert Grimwood,
his son-in-law, lived as his bailiff, did not
exoeed 107,

Tippett had, as occupier of the house
belonging to Bourne Hall Farm, taken out
a licence a8 a brewer other than a brewer
for sale, and the appellant, an officer of
Inland Revenue, duly delivered a brewing
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paper, and Tippett duly entered in such
paper the quantity of malt, corn and sugar‘
which he intended to use in respect of the
brewing there, and he paid the duty on
the materials so entered. A similar licence
was taken out by him as occupier of Stalls
Valley Farm, and a brewing paper de-
livered, but he had not before brewi
entered the quantity of malt, corn an
sugar which he intended to use in respect
of the brewing there. He brewed beer at
the Stalls Valley Farm only for his own
domestic use or for consumption by farm
labourers employed by him in the actual
course of their labour, and on the 27th of
September, 1883, used three bushels of
malt in brewing such beer without making
such entry as was alleged in the informa-
tion.

Section 32 of the Inland Revenue Act,
1880 (43 & 44 Vict. c. 20), is as follows :—

“ A paper in the prescribed form shall
be delivered by an officer to every brewer
other than a brewer for gale, if chargeable
to the duty on beer under this Act, and
the following provisions shall have effect
in relation to the paper and the entries to
be made therein :—

“1. The brewer shall before commencing
to brew enter in the paper the quantity of
malt, corn and sugar which he intends to
use in the brewing.

%2, The brewer shall, on demand by an
officer, produce the paper for his inspection,
and shall not cancel, obliterate or alter
any entry in the paper, or make any entry
which is untrue in any particular.

“For any contravention of this section
the brewer shall incur a fine of ten pounds.”

A. L. Smith, for the appellant.—The
question is, whether the respondent Tippett
is “chargeable to the duty on beer under
the Act 8o as to bring him within section
82. This turns on sub-section 3 of sec-
tion 33, which provides as to brewers
other than brewers for sale that “if the
annual value of the house occupied by the
brewer does not exceed ten pounds the
beer brewed by him shall not be
with duty.” The annual value of the
house occupied by Tippett does exceed 101.,
as he occupies a house at Bourne Hall
Farm, and himself lives there. He does
not the less occupy that house because he

G
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also occupies by his bailiff a house at Stalls
Valley Farm. The proviso is in favour of
cottagers and small holders, and is personal.
It has no reference to the house where the
brewing takes place. If it had, the occu-
pier of a mansion worth 300/. a year
might brew in his lodge and escape duty.

Grafton, for the respondent.—The words
of sub-section 3 of section 33 are, “ pro-
vided the annual value of ¢tke house occu-
pied by the brewer does not exceed ten
pounds.” The house means the house in
which he brews; otherwise it would be a
house. The Court will construe a taxing
and penal Act liberally in favour of the
subject, especially when, as in this case,
there is perfect bona fides.

PorrLock, B.—The question in this case
arises in an information for not entering
quantities in a brewing paper under the
Inland Revenue Act, 1880. The respon-
dent occupies two houses, one of the annual
value of 20/. and the other below 10/., and
the charge is in respect of brewing in the
house below 10{. His contention is that he
is exempt on the ground that the annual
value of the house occupied by him does
not exceed 10/. within the meaning of the
proviso to the 33rd section. I cannot
see the force of the argument. It was in-
tended to get at the status of the man who
brews, and it is laid down that if he occu-
pies & small house he is not to pay so
much. Itis immaterial where he brews
his beer. A gentleman of property might
desire to brew in a house under the value
of 10l for the domestic use of a large
mansion and of the farm labourers on a
large estate. This could never have been
intended. I therefore am of opinion that
the Justices were wrong, and the case must
go back to them with the answer to the
question asked, that the order of dismissal
was bad.

HupbLestoN, B.—I confess to having
considerable doubt about this case, but not
sufficient to make it necessary that I
should dissent. I cannot help thinking
that there is great force in the argument,
looking at the sections in question. The
brewer is authorised to brew only in the
house occupied by him (1); then if the

(1) By section 18 of the Customs and Inland
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annual value of the house occupied by him
does not exceed 10!, he is not chargeable
with duty, which laoks as if the house
where the brewing takes place was in-
tended. But the difficulty that, if this
were 80, a large proprietor might evade
the duty by brewing in a small house,
makes me not sufficiently strong in my
doubts to differ from the judgment of the
Court.

NorrtH, J.—The question is, whether
the respondent is a person the annual value
of whose house does not exceed 10l., and
the facts are, that one house occupied is
below and another above that value. We
are asked to read in the words “in which
he brews” after “house,” but by sub-
section 2 of section 34, the brewing may
take place in a house gratuitously lent to
him. If a house is gratuitously lent, the
proviso to section 33 cannot mean that
house, and therefore is not confined to the
house in which the brewing takes place.
I do not think we can introduce the words

suggested.
Appeal allowed.

Solicitors—The Bolicitor to the Inland Revenue,
for appellant ; J. Mills, Ipswich, for respon-
dent.

1883.
Feb. 14.

Industrial Schools Act, 1866 (29 & 30
Vict. c. 118), s. 14—Industrial Schools
Amendment Act, 1880 (43 & 44 Vict. ¢. 15),
8. 1.—Child under fourteen *living in
a house resided in or frequented by
prostitutes for the purpose of prostitu-
tion"—Child living in such .gomc with
her Mother.

If it can be proved that a child under
JSourteen years of age brought before a ma-
gistrate under the Industrial Schools Acts,

HISCOCKS v. JERMONSON.

Revenue Act, 1881 (44 & 45 Vict. ¢. 12),“a
licence to a brewer other than a brewer for sale
shall not authorise the brewing of beer in more
than one house to be mentioned therein,”
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1866 and 1880, ts living in a house re-
sided in or frequented by prostitutes for
the purpose of prostitution, the magistrate
3 bound to make an order for his or her
removal to an industrial school, even
although such child is living tn such house
with his or her mother who 8 not a pro-
stitute. The consent of the mother to such
removal is not necessary.

This was a Special Case stated on man-
damus by a police magistrate, from which
it appeared that an application was made
to Thomas William Saunders, Esq., one
of the Metropolitan police magistrates, by
‘William Hiscocks, an officer of the School
Board of London, for an order under the
Industrial Schools Act, 1866 §29 & 30
Vict. c. 118), 5. 14 (1), and the Industrial
Schools Amendment Act, 1880 (43 & 44
Vict. c. 15), s. 1 (2), that one Minia Jer-
monson should be sent to the Alresford
Industrial School, and the magistrate de-
clined to make such order, believing that
the facts as stated did not bring the case
within the Acts above mentioned. On
the 20th day of June, one William His-
cocks, an officer of the School Board of

(1) Industrial Schools Act, 1866 (29 & 30 Vict.
c. 118), 8. 14 :—“ Any person may bring before
two Justices or a magistrate any child ap-
parently under the age of fourteen years that
comes within any of the following descriptions
—namely, . . . . .

¢ The Justices or magistrate before whom a
child is brought as coming within one of those
descriptions, if satisfied on enquiry of that fact,
and that it is expedient to deal with him under
this Act, may order him to be sent to a certitied
industrial achool.”

(2) Industrial Schools Amendment Act, 1880
(43 & 44 Vict. c. 15), 8. 1 :—* Section fourteen
of the Industrial Schools Act, 1866, and section
eleven of the Industrial Schools Act (Ireland),
1868, shall be respectively read and construed
as if after the four several descriptions therein
respectively contained there were added the
following descriptions, namely, —

“ That is lodging, living or residing with
common or reputed prostitutes,or in a house
resided in or frequented by prostitutes for the
purpose of prostitution;

“ That frequents the company of prostitutes.”
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London, brought before the said magis-
trate one Minia Jermonson, a girl of the
age of nine years, and upon enquiring of
him how he got possession of the child, he
said that he went, accompanied by a police
officer, to the house No. 6 Ship Alley,
where the girl was living with her mother,
and in a room in which the mother and
girl were alone he took possession of the
girl; and although the mother at first
objected to his taking her daughter away,
he took possession of her and brought her
before the magistrate.

Upon the application, the said William
Hiscocks deposed that the said girl lived
with her mother in & room at No. 6 Ship
Alley, which he knew as a brothel, that
the said mother was then a lodger there,
and that seven other women lived in the
same house; that he had seen the said
seven women soliciting prostitution from
sailors, and that he had seen them take
back into the house different men at dif-
ferent times.

Stephen White (Sergeant H.) deposed
that he had known the house No. 6 Ship
Alley, and that it was frequented by pro-
stitutes of the lowest character, and that
there were seven women living in the
house.

No evidence was given of any act of
prostitution on the part of the mother of
the child, nor that she was conducting
herself as a prostitute.

It was contended on the part of the
applicant that the child in question was
within the words and meaning of the said
Industrial Schools Act, 1866 (29 & 30 Vict.
c. 18. 8. 14 (1), and the Industrial Schools
Amendment Act, 1880 (43 & 44 Vict.
c. 15), 8. 1 (2), a8 “ living or residing in a
house resided in or frequented by pro-
stitutes for the purpose of prostitution.”

The magistrate decided, first, that the
section was meant to meet the case of a
child referred to in the second description
contained in the Industrial Schools Act,
1866, who, though having a home or
settled place of abode or proper guardian.
ship, nevertheless has that home, abode
or guardianship with common or reputed
prostitutes, or in a house frequented by
prostitutes for the purpose of prostitution,
and that it does not apply to a child
living with and under the care and pro-
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tection of its mother who is its lawful
guardian ; and that if the section could
have the construction contended for, all
the young children of persons who either
keep or live in brothels might be taken
from them by any ome, and against
the will of their parents, and be sent to
industrial schools. The said magistrate
was further of opinion that the section
does not contemplate the taking of a child
from the custody of its mother for the

urpose of sending it to an industrial
school without her consent, or without
giving her an opportunity of shewing cause
to the contrary.

Jeune, for the appellant.—The very
ground on which the magistrate refused
to act, namely, that ¢ if the section were
construed as it was intended it should be,
all the young children of persons who either
keep or live in bawdy-houses might be
taken from them by any one,” is what the
Legislature intended. There is no ex-
ception or restriction on the section that
makes the mother’s consent necessary.
By the Industrial Schools Amendment
Act, 1880 (43 & 44 Vict. c. 15), s. 1 (2),
the Industrial Schools Act, 1866 (29 &
30 Vict. c. 118),s. 14 (1), is to be read
as though the words * in a house resided
in or frequented by prostitutes for the
purpose of prostitution ” were added.

No one appeared for the respondent.

Manisty, J.—I think this case must be
sent back to the magistrate, with an in.
timation that he was wrong in refusing
to make the order. We must give effect
to the plain and ordinary meaning of the
Act, which intended to protect young
children in certain circumstances set out
in the Industrial Acts, 1866 and 1880,
and I think that if those circumstances
are shewn to exist the magistrate is bound
to order the child to be sent to an in-
dustrial school. The Industrial Schools
Act, 1866 (29 & 30 Vict. c. 118), 8. 14 (1).
is as follows [His Lordship then read
the section], and is extended by the In-
dustrial Schools Act Amendment Act (43
& 44 Vict. 15), 8. 1 (2), which gives ¢ any
person the power to bring before a magis-
trate a child, apparently under the age of
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fourteen years, who is living or residing
in a house resided in or frequented by
prostitutes for the purpose of prostitu-
tion.” In this cave it was proved that the
child was under the age of fourteen years,
namely, nine years, and that she was living
in a house frequented by and resided in by
prostitutes. The magistrate thought that
because the child in question was residing
in such a house with her mother, he had
no jurisdiction to make such an order ; but
I find no such exception as ‘ unless the
mother of the child be living in the same
house” in the statute, and I cannot im-
port them into it; nor would I import
such a limitation, unless compelled, as I
think it would defeat the object of this
most salutary legislation for the pro-
tection of young children so to restrict
these clauses.

MaTHEW, J.—I am of the same opinion.
It is clear that the order should have been
made, and to hold otherwise and admit
such an exception as is here contended for
would be to put a restriction on it in
favour of persons whose conduct is more
deserving of punishment than of assist-
ance.
Appeal allowed, and case sent back to

the magistrate.

Solicitors—Gedge, Kirby, Millett & Morse, for
appellant.

1883.
Feb. 14.

Adulteration of Food— Notice that Spririts
sold are diluted—* Gin" more than thirty-
JSive per cent. under proof—DPrinted Notice
—-Sale of Food and Drugs Act, 1875 (38
& 39 Vicet. c. 63), 8. 6, 8—Sale of Food and
Drugs Act Amendment Act, 1879 (42 & 43

Vict. c. 30), . 6.

The vendor of spirits diluted to below
the amount under proof allowed by the
Sale of Food and Drugs Act Amendment
Act, 1879 (42 & 43 Viet. c. 30), s. 6, is not

GAGE v. ELSEY.
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precluded by that Act from any defence
open to him under the Food and Drugs
Aet, 1875 (38 & 39 Vict. c. 63), 8. 6, and
may shew the purchaser had notice by
a printed motice drawn to his attention
that the spirits sold to him were mized or
diluted.

This was a Case stated by the Justices
of the peace in and for the county of
Essex under the statute 20 & 21 Viet.
c. 43, from which it appeared that on the 4th
day of September, 1882, information was
laid before one of Her Majesty's Jus-
tices of the peace for the said county by
Thomas Elsey, superintendent of police
and inspector under the Sale of Food and
Drugs Act, 1875, against William Gage,
of Braintree, innkeeper, the appellant,
for that on the 11th of August, 1882,
at Braintree, in the said county, the
said William Gage “did unlawfully sell
to the said Thomas Elsey, to the preju-
dice of the purchaser, a certain article
of food, to wit, three pints of gin, which
was not of the nature, substance and
quality of the article demanded by such

purchaser.

On the said 13th day of September,
the said Thomas Elsey and William Gage
appeared before the magistrates, and it was
proved—

That the said Thomas Elsey was a
person duly charged with the execu-
tion of the Sale of Food and Drugs Act,
1875.

That on the 11th day of August, 1882,
the said Thomas Elsey, the respondent,
went to an inn kegt by the said William
Gage, and asked for some gin. Gage,
the ap?oﬂant, said, “What sort do you
want?” Respondent said, ‘ The same
as you sell to the public.” Appellant
gaid, “T1 have different sorts.” Re-
spondent pointed to a cask and said,
*What is that 1” Appellant said, “ Gin.”
Respondent said, “ I will have three pints
of that.” Appellant said, “ That is what
we sell to the public, and there is our
notice.” The appellant thereupon pointed
to a notice hanging up in the room, which
was to the following effect: * Notice.
All spirits sold in this establishment
are of the same superior quality as here-

THE DUTIES OF MAGISTRATES. 45

tofore, but to meet the requirements of
the Food and Drugs Adulteration Act
they are now sold as diluted spirits. No
alcoholic strength guaranteed.” Appellant
then supplied three pints of gin, and re-
spondent paid 5s. for it, and said, “ I have
bought this for the purpose of having it
analysed by the public analyst.” The gin
was put into three bottles and sealed. One
bottle was left with the appellant, one
afterwards delivered to Mr. Thomas Alex-
ander Pooley, the analyst appointed for
the county of Essex by the Justices of the
peace in quarter sessions assembled, and
the third was retained by the respon-
dent.

The report of Mr. Pooley, the county
analyst, was read as follows : ¢ The Sale
of Food and Drugs Act, 1875 (38 & 39
Viet. . 63). Certificate to Superintendent
Elsey, Braintree. I, the undersigned,
public analyst for the county of Essex,
do hereby certify that I received on the
12th day of August, 1882, from yourself
a sample of gin marked X for analysis
(which then measured about one pint),
and have analysed the same, and declare
the result of my analysis to be as follows :
I am of opinion that the same contains
591 per cent. of proof spirit, and is there-
fore 40} degrees under proof—that is,
it has been diluted with water so as to
reduce its strength to five and a half
(6%) degrees under the minimum strength
allowed by the amending Act of 1879.
As witness my hand, this 24th day of
Avugust, 1882, T. A. Pooley, B.8.F.C.S,,
n£05 Bond Street, Walbrook, London,

It was urged for the appellant that in-
asmuch as at the time the respondent
purchased the gin a notice to the effect
that it was sold as diluted spirit was hang-
ing up in the room, and the attention of
the purchaser was specially directed to
it, the sale was not to the prejudice
of the purchaser, and the appellant was
entitled to have the information dis-
missed.

The Justices held that the notice hang-
ing up in the room, and the defendant’s
statement with regard to it, did not justify
the sale, and convicted the appellant,
and adjudged him for his said offence
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to forfeit the sum of 2/, and 12s. 6d. for
costs.

C. E. Jones, in support of the appeal.—
The fact that the goods sold were sold as
diluted spirits was brought to the notice
of the purchaser, and he is not prejudiced
by the sale ; therefore there was no offence
—Sandys v. Small (1).

Grubbe, for the respondent. —The Act
of 1879 (42 & 43 Vict. c. 30), 8. 6 (2),
practically prohibits the mixing of water
with spirits beyond a certain amount, and
in the case of gin 35 per cent. If the
dilution be less than 35 per cent., that
statute gives a good defence ; if more then
there is no defence. If it is called “gin”
it 'must not be more than 35 per cent.
under proof. The question of notice does
not affect the point.

ManisTY, J.—This is an"appeal against
the decision of the magistrates of Bocking,
in Essex, who convicted the appellant of
an offence against the Adulteration Acts.
The analyst found that the article sold as
gin was 40} per cent. under proof, and
consequently b cent. below the
strength allowed by the Act of 1879. Pro-
bably, therefore, the magistrates thought
there was no defence. They do not find
as to whether there was fraud or not,
which confirms this view. Section 6 of
the Act of 1875 (3) provides that *no

(1) 47 Law J. Rep. M.C. 115; Law Rep. 3
Q.B. D. 449.

(2) 42 & 43 Vict. c. 30. 5. 6: * In determining
whether an offence has been’committed under
section 6 of the said Act by 'selling, to the
prejudice of the purchaser, spirits not adul-
terated otherwise than by the admixture of
water, it shall be a good defence to prove that
such admixture has not reduced the spirit more
than 25 degrees under proof for brandy, whisky
or rum, or 356 degrees under proof for gin.”

(3) 38&39 Vict. c.63.8. 6: “No person shall
sell to the prejudice of the purchaser any
article of food or any drug which is not of the
nature, substance and quality of the article
demanded by such purchaser under a penalty
not exceeding twenty pounds ; provided that an
offence shall not be deemed to be committed

[N.S.

person shall sell to the prejudice of the
purchaser any article of food or any drug
which is not of the nature, substance and
quality of the article demanded by the
purchaser,” under a penalty of not exceed-
ing 20 ; but there is a proviso in section 8
(3) that “ no person shall be guilty of any
such offence as aforesaid in respect of the
sale of an article of food or a drug mixed
with any matter or ingredient not injuri-
ous tohealth and not intended fraudulently
to increase its bulk, weight or measure, or
conceal its inferior quality, if at the
delivering such article or drug he shall
supply to the person receiving the same a
notice by a label distinctly and legibly
written or printed on or with the article
or drug to the effect that the same is
mixed.” Since that Act it has been
held in the case of Sandys v. Small (1)
that unless the sale be to the prejudice

under this section in the following cases, that is
to say :—

1. Where any matter or ingredient not
injurious to health has been added to the food
or drug because the same is required for the
production or preparation thereof as an article
of commerce, in a state fit for carriage or ocon-
sumption, and not fraudulently to increase the
bulk, weight or measure of the food or drug, or
conceal the inferior quality thereof ;

2. Where the drug or food is a proprietary
medicine, or is the subject of a patent in force,
and is supplied in the state required by the
specification of the patent.

3. Where the food or drug is compounded
as in this Act mentioned.

‘4, Where the food or drug is unavoidably
mixed with some extraneous matter in the pro-
cess of collection or preparation.”

Section 8: “Provided that no person shall
be guilty of any such offence as aforesaid in
respect of the sale of an article of food ora
drug mixed with any matter or ingredient not
injurious to health, and not intended fraudu-
lently to increase its bulk, weight or measure,
or conceal its inferior quality, if at the time
of delivering such article or drug he shall sap-
ply to the person receiving the same a notice,
by a label distinctly and legibly written or
printed on or with the article or drug, to the
effect that the same is mixed.”
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of the purchaser there is no offence, and
that where a notice is exhibited that the
article sold is mixed or diluted the vendor
is exempt from the penalties of the statute.
I think the magistrates in this case must
have supposed that this branch of the law
was affected by the Sale of Food and Drugs
Act Amendment Act (42 & 43 Vict, c. 30
(2), by section 6 of which it is provid
that ““in determining whether an offence
has been committed under section 6 of the
said Act (the Act of 1875) by selling to
the prejudice of the purchaser spirits not
adulterated otherwise than by the admix-
ture of water, it shall be a good defence to
prove that such admixture has not reduced
the spirit more than .. . . thirty-five
degrees under proof for gin.” Now this
statute gives a perfect defence where the
dilution does not bring the spirit down to
less than 35 per cent. under proof. But
I do not think that where the dilution
brings the spirit below the amount under
proof allowed by this statute, that the
vendor i3 precluded from any defence he
may have apart from that statute. Now
the defence set up here is that the respon-
dent had express notice of the fact that
the spirits sold were diluted. I think,
therefore, that if unable to avail himself of
the defence allowed him by section 6 of the
Act of 1879 (2) the appellant is neverthe-
less entitled to avail himself of that which
the case of Sandys v. Small (1) decided
to be a good defence. I do not think the
magistrates addressed their minds to the
question of fraud; but there is, in my
opinion, no evidence whatever of fraud in
this case. I therefore think the case
should not be sent back for them to
consider that point, and on the other
I think the appellant had a good de-
fence.

MatHEW, J.—I am of the same opinion.
The magistrates seem to have acted on the
idea that nothing could now legally be sold
a8 “gin” in any circumstances that was
35 per cent. or less under proof ; but that
is not the intention of the Act of 1879,
which does not say there may not be other
defences, where that given by section 6 of
the Act of 1879 is not available. In this
case the purchaser cannot say he has been
prejudiced, for when told that the spirit
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was diluted he did not choose to enquire
as to the extent of the dilution. The
magistrates have not found that there was
any fraud. I think, therefore, the convic.
tion was wrong and should be quashed.

Conviction quashed, with costs.

Solicitors—Randall & Avgier, agents for Jones
& Son, Colchester, for appellants; Gibseon,
Ongar, for respondents.

1882. LANGRISH (appellant) v.
Nov. 28. ARCHER (respondent).
Gaming—Vagrant Act Amendment Aet,

1873 (36&37 th c. 38), 8. 3—Open Plaoc
to which the Public have Access—Rail-
way.

Under the Vagrant Act Amendment Act,
1873, the respondent was charged with
gaming in an ‘ open place to which the
public were permitted to have access.” The
gaming complained of occurred in a rail-
way carriage in transit upon a ralway —
Held, that the place where the gaming
ocourved was within the Act.

Cask stated under 20 & 21 Viet. c. 43.

The respondent was charged by the ap-
pellant with offending the Vagrant
Act Amendment Act, 1873 (36 & 37 Vict.

c. 38), 8. 3 (1), by gaming in an “open

(1) 36 & 37 Vict. c. 38, which by section 2 is
to be construed as one with the Act § Geo.
4. c. 88, enacts by section 8:—* Every person
playing or betting, by way of wagering or
gaming, in any street, road, highway or other
open and public place, or in any open place to
which the public have or are permitted to have
access, at or with any table or instrument of
gaming, or any ooin, oard, token or other
article used as an instrument or means of such
wagering or gaming at any game or pretended
game of chance, shall be deemed a rogue and
vagabond within the . . . . meaning of § Geo.
4. c. 83, and as suoh may be convicted and
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place to which the public were permitted
to have access.” The respondent and two
other persons entered a firstclass railway
carriage, forming part of a train which
was about to be started on a journey, and
during the journey produced playing-
cards, and played therewith at a certain
game or pretended game of chance, and
won money from other passengers in the
carriage who joined in the play. The
magistrate stating the case refused to con-
vict the respondent, being of opinion that
the place where the gaming occurred was
not such a place as was referred to in the
Act (1).

Danckwerts, for the appellant.—The
gaming occurred in a place coming within
the words “ any open place to which the
public have or are permitted to have ac-
cess” (1). In Ex parte Freestone (2),
decided on the words * open and public
place” in 5 Geo. 4. c. 83. 8. 4, the Court,
in holding that a conviction alleging that
the defendant played “in a certain open
and public place, to wit, in a third-class
carriage used on the London, Brighton
and South Coast Railway,” could not
be supported, expressly adverted to the
fact that the conviction did not say the
carriage was then being used on the rail-
way, remarking that it might have been
shunted away in a yard. In The Queen v.
Holmes (3),4an omnibus was held to be
a public place in respect of the common
law offence of indecent exposure of the

person.

He referred to 7The Queen v. Thallman
4).
( )Woodgate, for the respondent.—The rail-
way carriage was not a place within the
Act (1). It was not a * place to which
the public have or are permitted to have
access.” Nobody could have actess to it
without paying bis fare.

punished under. . . . that Act, or. ... bysa
penalty " not exceeding 40s. for the first, and
for the second or any subsequent offence not
exceeding 5I.

(2 1 Hurl. & N. 98; 25 Law J. Rep. M.C.
121.

(3) 1 Dearsley C.C. 207; 22 Law J. Rep.
M.C. 122, )

(4) L. & C. 326; 38 Law J. Rep. M.C. 58.

[N. 8.

Danckwerts was not heard in reply.

Lorp CorerIpGE, C.J.—I am of opinion
that the magistrate was wrong in not
convicting the respondent. We have to
construe an Act framed perhaps without
thinking of gaming occurring in a railway
carriage, but the case may, nevertheless,
well be within the Act, and I think we
must hold that the case is within the Act.
In Bz parte Freestone (2) all the members
of the Court adverted to the fact that the
conviction did not describe the railway
carriage as being in use on the railway
when the gaming occurred ; and that case
affords authority for our holding the pre-
sent case to be within the present Act.
Mr. Woodgate has contended that a place
cannot be an ‘“open place to which the
public have or are permitted to have
access” if payment is required as a con-
dition of access. The statute, however,
does not say that the public must have
access unconditionally, or contain any-
thing to exclude such a condition. Iam
of opinion that the decision must be re-
versed.

StEPHEN, J.—I am of the same opinion.
Ex parte Freestone (2), though it does not
I think decide the point before us, contains
& strong suggestion in favour of the view
we adopt. In support of that view it is
to be observed that any six members of
the public paying their fare, and complying
with certain conditions as to sobriety,
&c., have access to a first-class railway
carriage.

Decision reversed.

Solicitors—The Solicitor to the Treasury, for
appellant; R. Biale, for respondent.
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Mgcsl::.s } THE QUEEN v. BROWN.*

Attempt to Murder—Attempt to Dis-
charge Firearms with Intent to Murder—
24 & 25 Viet. c. 100. ss. 14 and 15.

By section 14 of 24 & 25 Viet. c. 100,
i 18 enacted (inter alia) that *“ Whosoever
shall by drawing a trigger or in any other
manner attempt to discharge any kind of
loaded arms at any person, with intent to
commit murder, shall be guilty of felony”;
and by section 15, that “ Whosoever shall
by any means other than those specified in
any of the preceding sections of this Act
attempt to commit murder, shall be guilty
of felony.”

The prisoner drew from his pocket a
loaded pistol with intent to commit murder,
but before he had time to do anything
Jurther it was snatched out of his hand,
and ke was at once arrested. It was ruled
at the trial (on the authority of The Queen
v. St. George, 9 Car. & P. 483) that this
did not amount to an attempt to murder
within section 14 :—

Held, that the prisoner could not be con-
victed under section 15, because that section
did not apply to attempts ejusdem generis
with those within section 14.

The Queen v. 8t. George (9 Car. & P.
483) and The Queen v. Lewis (ibid. 523)
commented upon.

Case reserved by Stephen, J.

At the Central Criminal Court, Samuel
Brown was convicted before me upon the
first count of an indictment then preferred
against him. The count (omitting formal
parts) was in these words :—

Samuel Brown, on the 23rd of Novem-
ber, 1882, ‘feloniously did attempt to
discharge certain loaded arms (to wit, a
certain pistol loaded in the barrels with
gunpowder and divers leaden bullets) at
and against one William Sutton, with
intent in so doing feloniously, wilfully and
of malice aforethought of him the said
Samuel Brown to kill and murder the said
William Sutton.”

The facts were as follows :—Brown had
a quarrel with Sutton. On the day in

* Coram Lord Coleridge, C.J.; Pollock, B.;
Huddleston, B.; Manisty, J., and Stephen, J.
VoL. 52.—M.C.
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question he went to Sutton's house and
desired to s?k with him in private.
Sutton told Brown to go into the back
shop for that purpose, but having some
suspicion made Brown go first. Brown as
he went into the shop was observed to
draw from his pocket a loaded revolver.
Sutton’s nephew Collins immediately
snatched it from his hand, and he (Brown)
was arrested by Sutton and Collins. On
his way to the police station he said that
he had not forgotten the way in which
Sutton had previously treated him.

In order to explain my direction to the
jury it is necessary to observe that, though
it concludes “ against the form of the sta-
tute,” the count on which Brown was con-
victed does not follow the words of either
of two sections of the Offences against
the Person Act, each of which bears upon
the subject. The material parts of these
sections are as follows :—24 & 256 Vict. c.
100. s. 14, punishes several different ways
of attempting to commit murder, one of
which is, ¢ Whosoever shall by drawing a
trigger or in any other manner attempt to
discharge any kind of loaded arms at any

n with intent to commit murder.”
lS):?t(i)on 15 punishes every one who, “by
any means other than those specified in
any of the preceding sections of this Act
attempts to commit murder.”

In The Queen v. St. George (1) it was
held that the words, “by drawing a
trigger, or in any other manner,” meant in
any other manner like drawing a trigger,
a8, e.g., by striking a percussion cap with a
bhammer, and that an attempt to discharge
a pistol by attempting to pull a trigger was
not an offence within the Act then in force,
which was in the same words as section 14.
I held accordingly that there was no evi-
dence to go to the jury of any offence
under section 14.

I thought there was evidence to go to
the jury of an offence against section 15,
but I doubted whether the prisoner could
be convicted of such an offence upon the
count as drawn.

In these circumstances, I directed the
jury as follows: I told them that an
attempt to commit a crime might, at
least for the purposes of the case, be de-

(1) 9 Car. & P. 483.
H
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fined as an act done with intent to commit
a crime so closely connected with the actual
commission of the crime as to form one of
a series of acts which, if not interrupted,
would constitute collectively the actual
commission of the crime; and in reference
to the particular case, I told them that if
they thought Brown intended to murder
Sutton, and drew the pistol from his
pocket for that purpose, and was prevented
from murdering Sutton, or from firing the
revolver at him for that purpose, only by
its being taken from his hand, they ought
to convict him on the count above men-
tioned, which I held for the purposes of
the trial to be a count, charging an attempt
to murder by means other than those spe-
cified in sections 11,12,13 and 14 of 24 &
25 Vict. c. 100. The jury convicted the
prisoner, and I reserved judgment, and
committed him to prison until this case
should have been decided by the Court for
Crown Cases Reserved.

The questions for the Court are : —

1. Whether, assuming the sufficiency of
the indictment, my direction to the jury
was right ?

2. Whether the indictment sufficiently
charged an offence under section 15 1%

If either of these questions is answered
in the negative the conviction must be
quashed. If both are answered in the
affirmative it must be confirmed.

No counsel appeared for the prisoner.

Poland, for the Crown.—The count of
the indictment upon which the prisoner
was convicted was a good one under sec-
tion 15 of 24 & 25 Vict. c. 100. That sec-
tion was introduced for the first time, and
is a general enactment intended to cover
all attempts to murder not specified in the
previous sections of the Act.

Lorp CoLERIDGE, C.J.—I am of opinion
that this conviction cannot be sustained,
the indictment having been clearly drawn
in'the words of section 14, which has been
held by my learned brother, on the authority
of The Queen v. St. George (1), not to
apply to this case. It seems to me that
the true construction of these sections is,
that they shew a variety of means by
which a variety of acts might be done

. with intent to commit murder, and these
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are described, one of them being an at-
tempt to discharge firearms. All these
things are within sections which deal with
specific offences. Then section 15 says,
that whoever attempts to murder “ by
any other means” shall also be within
the Act, clearly intending cases not
pointed at specifically in the earlier sec-
tions. It was thought impossible, con-
sidering the infinite variety of human
affairs, to specify every mode of attempt-
ing to murder, and therefore this more
general section was added. But then it
seems to me that these “other means”
must not be ejusdem generis with those
specified in the 14th section, and the pre-
sent case, I think, is one ejusdem generis
with one mentioned in section 14. It has,
however, been held, on the authority of
The Queen v. St. Qeorge (1), not to be
within the 14th section. I do not think
that section 15 is meant to extend the
14th, for the 14th deals with certain
means of committing murder, and the 15th
with others, and therefore with such as
are not ejusdem gemeris with those in
section 14. I therefore am clearly of
opinion that this is a case within sec-
tion 14 ; but it has been held not to be
within that section, and the question is
not submitted to us whether it was
rightly so held. I desire, however, to
add that if upon a fit occasion the cases
of The Queen v. St. George (1) and The
Queen v. Lewtis (2) come before us for
consideration, whatever might be the au-
thority of the Judges who ruled them
and it is very high), I could not give such
ecisions the assent of my own mind ; and
though a Judge, when sitting alone, would
deem himself bound by them, we might
in this Court reconsider and possibly over-
rule them.

PorLrock, B.; HuppLeston, B., and
Maxisty, J., concurred.

StePHEN, J.—I am of the same opinion.
I reserved the case because there seemed
to be some obscurity as to the effect of
section 15, and because I did not adopt a
test which makes the matter perfectly
clear. It is made felony to attempt to
commit murder in certain ways, which
are by shooting at any one with intent to

(2) 9 Car, & P, 523,
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murder, or by drawing a trigger attempt-
ing to discharge a loaded weapon with such
intent. And then it is also made felony
to attempt to commit murder by any other
means than those previously specified—
that is, other than by shooting or other
means similar to drawing the trigger of a
loaded firearm. Now, if the prisoner at-
tempted to kill, it certainly was by means
of shooting, and therefore he did not come
within section 16 which applies to other
means ; and he did not come within sec-
tion 14, because he did not shoot or attempt
to shoot by the means stated (according
to the cases cited), and consequently the
prisoner escapes between the two sections.
As to the cases cited, I wish merely to
add that I express neither assent to nor
dissent from the opinion of the other mem-
bers of this Court.
Conviction quashed.

Solicitors—The Solicitor to the Treasury, for
the prosecution.

1883 DOWNING  (appellant) v.
March ib. SCHNEIDER AND OTHERS
(respondents).

Licensing—Beer Off-licence—Appeal—
The Beer Dealers’ Retail Licences (Amend-
. ment) Act, 1882 (45 & 46 Vict. c. 34),s. 1
—The Beer Dealers’ Retasl Licences Act,
1880 (43 Viet. c. 6), 8. 1.

The Beer Dealers’ Retail Licences
(Admendment) Act, 1882 (456 & 46 Vict.
c. 34), s. 1, has not taken away the right
of appeal to the Court of Quarter Sessions
JSrom a refusal by the licensing justices to
renew a licence to sell beer not to be con-
sumed on the premises.

This was a motion to make absolute a
rule nisi obtained by the respondents,
calling on the appellant to shew cause
why an order of the Court of Quarter
Seasions for the county of Lancashire,
holden at Lancaster, allowing an appeal
from a refusal by the licensing justices
(the respondents) to renew the appellant’s
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licence for the sale of beer to be consumed
off the premises should not be set aside.

In the case stated by the chairman of
the Court of Quarter Sessions for the
county of Lancaster, the questions at law
which arose are thus set out :—

The appellant is a grocer and beerseller
at Barrow-in-Furness, in the county of
Lancaster, and the respondents are the
licensing justices for the licensing division
of Barrow-in-Furness, in the said county.

The appellant has for several years been
the holder of a justices’ certificate and an
excise licence to sell beer not to be con-
sumed on his premises.

Prior to the general annual licensing
meeting, held in September, 1882, the ap-
pellant paid to the magistrates’ clerk the
usual fee for the renewal of his certificate.

The appellant was not required to at-
tend, and did not attend the said Court in
person, and no notice was served on him
prior to the said meeting that his applica-
tion would be op or refused.

At the said meeting the chairman pub-
licly announced that applications for cer-
tificates to sell beer not to be consumed on
the premises would be taken at the ad-
journed annual licensing meeting on the
29th of September, 1882, but the appellant
never had any intimation of such announce-
ment.

The respondents held an adjourned an-
nual licensing meeting on the 29th of Sep-
tember, 1882, but did not require the
appellant to attend the said adjourned
meeting, nor did they give him notice that
his application would be opposed or refused ;
but certain persons desiring to oppose the
application did serve on the appellant eight
days before the said adjourned meeting a
notice requiring him to attend the said
meeting, and stating that the application
would be opposed, on the grounds that no
requirement for such a licence exists in
the neighbourhood.

The appellant attended the said ad-
journed meeting with his solicitor.

The respondents refused to hear the
said persons who desired to oppose the ap-

llant's application. The appellant ten-

ered himself as a witness, and he and his
solicitor addressed the respondents in sup-
port of his application.

The respondents (who are personally
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well acquainted with the district), without
hearing any evidence, and refusing to hear
the evidence either of the appellant him-
self or any of his witnesses, refused the

certificate, in the exercise of their discre- .

tion, on its being admitted that the defen-
dant was a grocer.

The appellant appealed to the Quarter
Sessions on the following, among other
grounds, as stated in his notice of ap-

That notice in writing of an intention
to oppose or object to the remewal or
grant of the said licence or certificate was
not duly served upon the appellant not
less than seven days before the commence-
ment of the general annual licensing meet-
ing held for the said division on the 4th
day of September, 1882, as by law is re-

uired

That at the said general annual licensing
meeting held as aforesaid, objection was
not made to the renewal or grant of the
said licence or certificate, and that the
licensing Justices for the said division did
not require the appellant’s attendance as
the holder of the said licence or certificate
at the said adjournment of the said general
annual licensing meeting, as by law is re-
quired,

That the respondents refused to renew
or grant the said licence or certificate, nor
were such grounds of objection communi-
cated or sent to him in any form whatever,
as by law required. .

That the respondents refused to receive
evidence upon oath, which was tendered
to them in support of the appellant’s ap-
plication for the renewal or grant of the
said licence or certificate.

That if the respondents had the power
to refuse to renew or grant the said licence
or certificate such power could only be
exercised by them in respect of certain
grounds personal to the appellant as such
applicant, and no such grounds were
stated or alleged.

That the renewing or granting of the
said licence would have been a convenience
to the public and an accommodation to
the neighbourhood, and that there was no
sufficient cause or reason arising out of the
applicant’s character or conduct, or any
other just and sufficient reason, why such
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licence or certificate should not have been
renewed or granted, and that such licence
or certificate ought to have been renewed
or granted, and ought not to have been
refused, and that the refusal of the re-
spondents to renew or grant the said
licence or certificate as aforesaid was ille-
gal, erroneous and unjust.

At the Quarter Sessions the respondents
contended : —

1. That there was no appeal from their
decision.

2. That they had power to refuse the
certificate, notwithstanding the formalities
of 35 & 36 Vict. c. 94. s. 42,and 37 &
38 Vict. ¢. 49. 8. 26, had not been ob-
served.

3. That the notices given by the persons
before-mentioned, and the attendance after-
wards of the appellant in person in Court,
were a sufficient compliance with the for-
malities directed by the said sections; but
upon this point it was contended by the
appellant, that by reason of not receiving
notice from the respondents requiring his
attendance he did not go prepared with
the evidence of witnesses and such other
evidence as he would otherwise have
done.

4. That if the formalities had not been
sufficiently observed the appellant waived
the non-observance of them by address-
ing the Court in support of his applica-
tion.

5. That the Quarter Sessions ought not
to allow the appeal without hearing the
case on the merits. :

The Court of Quarter Sessions decided
the first four points in the appellant’s
favour, after hearing the evidence tendered
by the appellant; and having heard two
witnesses for the respondents as to the
requirements of the neighbourhood, and
refused to hear further evidence of the
respondents to the like effect, allowed the
appeal.

If the Court is of opinion that there is
noappeal to the Court of Quarter Sessions,
then the decision of that Court is to be
reversed with costs.

If there is an appeal, and the respon-
dents are wrong on any one of the 2nd,
3rd, 4th or 5th contentions stated in- the
11th paragraph, then the decision cf the
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Court of Quarter Sessions is to stand,
otherwise to be reversed with costs.

A. L. Smith (with him Hannen) shewed
cause.—The Act of 1882 (1), while
giving a full discretion to the Justices as
to refusing off licences, contains no words
that take away the right of appeal from
their exercise of such discretion. The
meaning of section 1 (1) is, that for the
future their right to refuse shall not be
limited to the four grounds mentioned in
32 & 33 Vict. c. 27. 5. 8. sub-ss. 1, 2, 3 and
4 (2). It must be a judicial discretion—

(1) 456 & 46 Vict. c. 34. 8. 1: *“ Notwith-
standing anything in section 8 of the Wine and
Beer House Act, 1869, or in any other Act now
in force, the licensing Justices shall be at
liberty, in their free and unqualified discretion,
either to refuse a certificate for any licence for
sale of beer by retail, to be consaumed off the
premises, on any grounds appearing to them
sufficient, or to grant the same to such persons
as they, in the execution of their statutory
powers, and in the exercise of their discretion,
deem fit and proper.”

(2) 32 & 33 Vict, c. 27, 5. 4: “From and
after the 15th day of July, 1869, no licence or
renewal of a licence for the sale by retail of
beer, cider or wine, or any of such articles,
under the provisions of any of the said recited
Acts, shall (save as is in this Act otherwise pro-
vided) be granted, except upon the production
and in pursuance of the authority of a certificate
granted under this Act.

“ Any licence granted or renewed in contra-
vention of this enactment shall be void."”

Section 8: * All the provisions of the said
Act of the ninth year of the reign of King
George the Fourth as to the terms upon which,
and the manner in which, and the persons by
whom, grants of licences are to be made by the
Justices at the said general annual licensing
meeting, and as to appeal from any act of any
Justice, shall, so far as may be, have effect with
regard to grants of certificates under this Act,
subject to this qualification: that no applica-
tion for a certificate under this Act in respect
of a licence to sell by retail beer, cider or wine
not to be consumed on the premises, shall be
refused, except upon one or more of the follow-
ing grounds: namely (1) That the applicant
has failed to produce satisfactory evidence of
good character. (2) That the house or shop in
respect of which a licence is sought, or any ad-
jacent house or shop owned or occupied by the
person applying for a licence, is of a disorderly

r, Or uented by thieves, prostitutes
or persons of bad character. (8) That the ap-
plicant having previously held a licence for the
sale of wine, spirits, beer or cider, the same has
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Jarmain v. Chatterton (3); and a refusal
for frivolous reasons would be the subject
of appeal. In The Queen v. Kay (4) the
point that there was no appeal was not
raised, but it was assumed to exist by all
parties. The formalities required by the
Licensing Acts, 1872 and 1874, were
not complied with, and the Justices had no
power to refuse. It is contended that the
Court of Quarter Sessions have found as a
fact that those requirements have not been
complied with ; also, that there has been no
waiver of compliance with those formalities.
This Court cannot review the findings of
the Court of Quarter Sessions on facts.

Poland and Henry Shee,in support of the
rule.—The words of the Act of 1882 give
an absolute discretion, and take away all
right of appeal. If there is an appeal,
the Quarter Sessions should have heard it
on its merits; but they refused to hear
the evidence in support of the refusal of
the Justices to renew the licence.

The words in the Act of 1882 are larger
than any used in the former Acts. The
Act of 1880 (5) gave the Justices a discre-

‘tion that was almost absolute and final,

and the only extension possible must be
to make that discretion absolute and final.
By the Act of 1880 the restrictions on the
discretion of the Justices imposed by the

been forfeited for his misconduct, or that he has
through misconduct been at any time previously
adjudged disqualified from receiving any such
licence, or from selling any of the said articles.
(4) That the applicant, or the house in respect
of which he applies, is not duly qualitied as by
law is required. Where an application for any
such last-mentioned certiticate is refused, on
the ground that the housec in respect of which
ke applies is not duly qualified, as by law is re-
quired, the Justices shall specify in writing to
the applicant the grounds of their decision.”

(3) 51 Law J. Rep. Chanc. 471; Law Rep. 20
Ch. D. 493.

(4) Law Rep. 10 Q.B. D. 213.

(5) 43 Vict.c.6.8.1: “ Section 8 of the Wine
and Beer House Act, 1869, is hereby repealed, as
far as the qualification therein contained relates
to grants of certificates for such additional
licences as aforesaid ; and the licensing Justices
shall be at liberty either to refuse such certifi-
cates as aforesaid, on any grounds appearing to
them in the execution of their discretion suffi-
cient, or to grant the same to such persons as
they, in the execution of their statutory powers
and in the exercise of their discretion, deem fit
and proper.”
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Act of 1869 are repealed, which gave the
Justices a discretion subject to statutory
powers. The Act of 1882 gives a free
and unqualified] discretion, and thereb,
takes away all right of appeal. .

Porrock, B.—The two points necessary
to the decision of the case are—first, whe-
ther the Court of Quarter Sessions had
Jjurisdiction to entertain the appeal from
the licensing Justices; and secondly, if
they have jurisdiction to hear it, whether
they have, in fact, properly heard the ap-
peal on its merits. The first question
depends on the construction of several

- statutes. By 9 Geo. 4. c. 61 (6), provision

(6) 9 Geo. 4. c. 61.s. 27: “ That any person
who shall think himself aggrieved by any act
of any Justice done in or concerning the execu-
tion of this Act may appeal against such act to
the next General or Quarter Sessions of the
peace holden for the county or place wherein
the cause of such complaint shall have arisen,
unless such session shall be holden within
twelve days next after such act shall have been
done, and in that case to the next subsequent
session holden as aforesaid, and not afterwards :
Provided that such person shall give to sauch
Justice notice in writing of his intention to
appeal, and of the cause and matter thereof,
within five days next after such act shall have
been done, and seven days at the least before
such session, and shall within such five days
enter into a recognisance with two sufficient
surcties, before a Justice acting in and for such
county or place as aforesaid, conditioned to
appear at the said session, and to try such ap-
peal, and to abide the judgment of the Court
thereupon, and to pay such costs as shall be by
the Court awarded ; and upon such notice being
given, and such recognisance being entered
into, the Justice before whom ths same shall
be entered into shall liberate such person, if in
custody for any offence in reference to which
the act intended to be appealed against shall
have been done; and the Court, at such session,
shall hear and determire the matter of such
appeal, and shall make such order therein, with
or without costs, as to the said Court shall seem
meet ; and in case the act appealed against shall
be the refusal to grant or to transfer any
licence, and the judgment under which such
act was done be reversed, it shall be lawful for
the said Court to grant or to transfer such
licence in the same manner as if such licence
had been granted at the general annual licensing
meeting, or have been transferred at a special
session, and the judgment of the said Court
shall be final and conclusive, to all intents and
purposes ; and in case of the dismissal of such
appeal, or of the affirmance of the judgment on
which such act was done, and which was ap-
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is made as to granting or refusing licences,
and the course to be adopted in appealing
from the decision of the Justices to the
Quarter Sessions. The Wine and Beer
House Act, 1869 (32 & 33 Vict. c. 27),
8. 4 (2), provides that licences for the
sale of beer, cider and wine shall not
be granted without a certificate of the
Justices assembled at a general licensing
meeting ; and section 8 (2), that the pro-
visions of 9 Geo. 4. c. 61, as to appeal, are
to apply to licences granted under the Act
of 1869. That section goes on to say that
no application for what is called an off-
licence shall be refused, except on the four
grounds stated in the sub-sections of that
section. A portion of these restrictions
on the discretion of the Justices was re-
moved by the Beer Dealers’ Retail Licences
Act, 1880 (43 Vict. c. 6), 8. 1 (5); and by
the Amending Act of 1882 (1) a free
and unqualified discretion is given to the
Justices. It is cantended that by section
1 (1) of that Act the right of appeal is
also taken away, and the words of that
section would, at first sight, seem to jus-
tify the observation; but I think they
were used because when the Bill was
drafted, it was known that the intention
was to do away with the restrictions that
existed before the Act on the discretion of
the Justices to refuse an off-licence. I do
not think the right of appeal that always
existed was intended to be taken away,
or dealt with in any way. Had such
been the intention I think that clear and
explicit words would have been used. As
to the second point, I think that the
Court of Quarter Sessions did hear the

pealed against, the said Court shall adjudge
and order the said judgment to be carried into
execution, and costs awarded to be paid; and
shall, if necessary, issue process for enforcing
such order : Provided that no Justice shall act
in the hearing or determination of any appeal
to the General or Quarter Sessions as aforesaid
from any act done by him in or concerning the
execution of this Act: Provided also, that when
any cause of complaint shall have arisen within
any liberty, county of a city, county of a town,
city or town corporate, it shall be lawful for the
person who shall think himself so as aforesaid ag-
grieved, to appeal against any such act asafore-
said, if he shall think fit, to the Quarter Ses-
sions of the county within or adjoining to which
such liberty or place shall be situate, subject
to all the provisions hereinbefore contained.”
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appeal on its merits, as they were bound
to do, and that their decision thereon
should be upheld. The rule will there-
fore be discharged, with costs,

NorTH, J., concurred.

Rule discharged, with costs.

Solicitors—Tyas & Huntington, agents for
Thompson, Barrow-in-Furness, for appellant ;
Parkers, agents for S. E. Major, Barrow-in-
Fuarness, for respondents.

1883. | THE QUEEN v. YOUNG (Justice)
April 7. AND WHITE.

Jurisdiction of Justices—Bona fide
Claim of Right—Offence of putting Ob-

structions in a Street.

A local Act gave jurisdiction to Justices
over the offence of “throwing or laying
down stones, iron, &c., or other materials
in a street.” A person charged with the
offence maintained that the spot on which
iron had been laid down .w}:tta }ia privant;
property, free from any right of way, a
tthus%;i decjl.imd to adjudicate :—Held,
that their jurisdiction was not ousted, as
the statute gave them power to determine
what was a street.

Rule to shew cause why Justices of the
county of Durham should not proceed to
determine a summons, issued on the 17th
of April, 1882, against John White,
charging him with - unlawfully laying down
in a street called Whitby Street, within
the limits of the West Hartlepool Improve-
ment District, certain iron (the same not
being building materials so enclosed as to
prevent mischief to passengers), contrary
to section 254 of the West Hartlepool
Improvement Act, 1870.

By that section it is provided that,
“Every n who in a street . . . . com-
mits any of the following offences shall be
liable to a penalty not exceeding forty
shillings, or in the discretion of the Jus-
tices before whom he is convicted to
imprisonment for any term not exceeding
fourteen days (that is tosay) . . . . every

THE DUTIES OF MAGISTRATES. 55

person who throws or lays down any
stones, coals, slate, shells, lime, bricks,
timber, iron or other materials, except
building materials so enclosed as to pre-
vent mischief to passengers.”

At the hearing of the summons it was
admitted that the defendant did lay down
iron on a spot claimed by the commis-
gioners as a public footpath, but the defen-
dant denied that the spot in question was
a public footpath, and asserted that it was
his private property, and also contended
that the alleged offence was not committed
in a street. Evidence was given on behalf
of the commissioners that the defendant .
had paid to the commissioners, in part
voluntarily and in part under the award
of arbitrators, the costs of flagging the
spot in question. No objection was taken
by the defendant or his solicitor to the
jurisdiction of the Justices, but, after
hearing the evidence, the Justices dis-
missed the case, stating that under the
advice of their clerk they decided that a
question of title was involved and their
Jjurisdiction was ousted.

E. Ridley, for the respondent White.—
The decision of the Justices was right.
‘White claimed this land as his own private
property without any right of way over
it. The question was a question of boun-
daries, which is a matter of title outside
the jurisdiction of Justices. It may be
put also as a question of dedication : has
this spot been dedicated to the public as a
street! Williams v. Adams (1) is distin-
guishable. The defendant in that case did
not claim the spot in question as his land
free from any rights, but contended that
the right of way was a private right and
not a highway.

H, Sutton, for the Justices.

W. A. Meek, for the commissioners.

DeNyAN, J.—In this case a proceeding
took place before Justices to convict the
respondent White of obstructing a street.
If guilty, he was liable to be convicted
under a local Act. At the hearing no
objection was taken by the defendant to
the jurisdiction, but, after hearing evidence,
the Justices dismissed the case as raising a

(1) 2 B. & 8. 812; 81 Law J. Rep. M.C. 109,
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question of title. Whether White owned
the land on which the obstruction was
placed was a matter which was to a con-
siderable extent investigated. It may be
that a strong case was made out that White
had used the spot as his own land. The
question now is, not whether that was so,
but whether the Justices were entitled to
decline to adjudge the matter, on the
ground that it was a question of title
upon which there can be no summary
adjudication. The statute, however, called
on the Justices to decide whether the place
was a street. That may depend on acts
done on this spot, or whether this par-
ticular place was parcel or no parcel within
the terms of a deed. But was it a case in
which title came into question 8o as to oust
the jurisdiction? In my opinion the case
of Williams v. Adams (1) decides the mat-
ter. In that case the charge was of ob-
structing a highway, and the defendant set
up that there was no highway at the place
in question, but a private way. The Court,
however, held that, because the statute
required the Justices to say whether there
was a highway, they could not decline
jurisdiction. The present case is identical
in principle. .The only difference is that
in the one case there is & highway, and-a
street in the other. The Justices may de-
cide whether there was a street at the place
in question, although in so doing obliged
to consider whether the land was White's.
Title is not really in dispute, because the
land may be White's although it is also a
street.

FieLp, J.—I am of the same opinion.
As a general rule, anything done under a
bona fide claim of right is not criminal, but
the Legislature protects the public against
various things which may or may not be
the subject of an indictment. The present

rooeedx.!;l% was under a statute of that
glass. e summons charges that the
place is a street, and that the defendant
has placed an obstruction upon it. The
question is, whether the spot is part of a
street. The statute says that is to be de-
cided under Jervig's Act. The Justices
say they will not decide it because a bona
fide claim of title is involved. That is
not the question to be settled when the
issue is simply whether this spot is part
of a street, whatever might be the case if

[N. 8.

there was any claim made by a third per-
son. It may be that the Justices will
have to go into the question of title inci-
dentally, but that is required by the duty
imposed on them by the statute. I think
this case is within the case cited of Williams
v. Adams (1).

Hawkins, J.—1I am of the same opinion,
although I was much struck with the
argument addressed to us. The section
says that any person guilty of placing
obstructions in a street shall be liable to
conviction. The Legislature has said that
the Justices shall decide this question. It
is said that they cannot, because a question
to the title to land is involved. But they
will have only to decide, i8 this a street ?
not, what is the title of White? Their
decision will not in the least degree deter-
mine the question of title. If the street
should afterwards cease to be a street,
‘White would not be precluded from pressing
his rights. I think that the case is pre-
cluded by Williams v. Adams (1).

Rule absolute (2).

Solicitors—Crowdy, Son & Tarry, agents for
W. W. & T. P. Brunton, West Hartlepool, for
Commissioners ; Shum, Crossman & Co., agents
for R. Bell & Son, West Hartlepool, for
White ; Williamson, Hill & Co., agents for
T. Belk, West Hartlepool, for the Justices.

(2) On the same day the case of The Queen
v. Smith (Justico) and Ppitchard was heard on
a rule to shew cause why the Justices of Mid-
dlesex should not proceed to determine a sum-
mons for playing cricket on Hampstead Heath,
on a spot forbidden by the by-laws of the
Metropolitan Board, made under section 21 of
84 & 35 Vict. ¢. 1xxvii., which allows by-laws to
be made for “the regulation of sports and games
played on the Heath.” It a red that the
person charged claimed a right in the inhabi-
tants of the parish of #t. John, Hampstead,
from time immemorial to play cricket on the
spot in question, and the Justices declined to
proceed. The Court, however, held that the case
was within the principle of The Queen v. Young
just decided, and made the rule absolute for
the Justices to hear the case, with an intimation
that the question whether the right was taken
away by tle statute was proper to be raised on

a Special Case.
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[IN THE HOUSE OF LORDS.]

1882. MEWS AND ANOTHER 9.
Dec. 6, 7, 13. THE QUEEN,

Maintenance of Prisoners becoming In-
sane—3 & 4 Vict.c. 54— 27 & 28 Vict. . 29
—Prisons Act, 1877 (40 & 41 Vict. c. 21),
3. 4 and b7.

A criminal, who becomes insane during
the currency of a sentence of imprisonment
and s removed to a lunatic asylum, is a
“pzznmr,” and his maintenancs in the
asy 18 “ maintenancs of a prisoner,”
tiosiflltlh the meaning of the Prisons Act,

Consequently where the expensds of the
maintenance of such a prisoner (being a
pauper without settlement) were, under 3 &
4 Viet. c. 54 and 27 & 28 Viet. c. 29, pay-
able by the treasurer of the county in which
she was confined,—

Held, upon the authority of Mullins v.
The Treasurer of Surrey (51 Law J. Rep.
Q.B. 145; Law Rep. 7 App. Cas. 1), that
such expenses are, under the Prisons Act,
1877, to be defrayed out of money pro-
vided by Parliament. .

This was an appeal from a decision of
the Court of Appeal, which affirmed one
of the Queen’s Bench Division. The case
is reported in the Courts below 48 Law J.
Rep. M.C. 188; 50 ibid. 4; Law Rep. 6
Q.B. D. 47.

The facts are stated in the judgment of
Lord Blackburn.

The Solicitor-General (Sir F. Herschell,
l2..“6'.) and E. Baggallay, for the appel-
ta

The Attorney-General (Sir H. James,
@.C.)and Poland (A. L. Smith with them),
for the respondent.

Cur. adv. vult.

Lorp BLACKBURN.—A rule was ob-
tained for a mandamus to the appellants,
two Justices of the county of Surrey,
commanding them to proceed to hear and
determine, pursuant to the statutes in that
bebalf, the matter of an application for an
order on the treasurer of the county of
Surrey for the maintenance of Mary Bray,
a lunatic confined in the Surrey Lunatic
Asylum.

YoL. 62.—M.C.
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Mary Bray was convicted of felony in
1879,and was sentenced to imprisonment
in the House of Correction at Wands-
worth in the county of Surrey. Whilst
undergoing her sentence she became in.
sane, and was, by order of the Secretary of
State, made under the provisions of 27 &
28 Vict. ¢. 29, amending 3 & 4 Vict. c. 54,
removed from the prison to the County
Lunatic Asylum.

Mary Bray had no settlement in Eng-
land, and no property applicable to her
maintenance. The provision in the 2nd
section of 3 & 4 Vict. c. 54,is that in such
a case two Justices shall make an order
“ upon the treasurer of the county, borough
or place where such person shall have
been imprisoned,” to pay “all reasonable
charges for enquiring into such person’s
insanity, and for conveying him or her to
such county lunatic asylum or receptacle
for insane persons,and to pay such weekly
sum as they or any two Justices shall by
writing under their hands from time to
time direct for his or her maintenance in
such asylum or receptacle in which he or
she shall be confined.”

The appellants did not dispute that they
were bound to make the order, unless the
Prisons Act, 1877, made a difference.
They maintained that by that Act those
expenses were to be defrayed out of moneys
to be provided by Parliament. And if
they were right in this contention it neces-
sarily followed that they were no longer
to make an order on the treasurer of the
county to pay those expenses, that portion
of the Act of 3 & 4 Vict. being abrogated
by subsequent inconsistent legislation,
though the Act was not repealed.

The answer to the question thus raised
depends on the construction of a very ill-
penned Act (40 & 41 Vict. e. 21), and
chiefly upon that of two sections, the 4th
and 57th.

The Queen’s Bench Division made the
rule absolute, and the Court of Appeal
affirmed their decision on the 8th of
November, 1880, giving a very short
judgment. Shortly afterwards, on the 8th
of December, 1880, the case of Mullins v.
The Treasurer of Surrey (1) came before

(1) 49 Law J. Rep. Q.B. 267 ; Law Rep. §
Q.B. D. 170; 60 Law J. Rep. Q.B. 181; Law
1
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the Court of Appeal, and in that case an
elaborate judgment was pronounced as to
the construction of the Prisons Act, 1877,
with reference to expenses of a different
kind, which, it was held, were no longer to
be borne by the treasurer of the county,
and that was affirmed in this House. The
Court of Appeal had no power to over-
rule the decision in Mews v. The Queen, and
as two of the members of the Court were
the same, I think they cannot have for-
gotten their former decision, and must
have thought that the two decisions could
well stand together, but they do not
expluin how the cases were different. In
this House, Mews v. The Queen was not
cited or considered at all.

Now when the question comes to be
decided, I think (not certainly without
great doubt and difficulty, but with as
much certainty as can ever be felt in con-
struing such draughtsmanship as that in 40
& 41 Vict. c. 21) that the meaning of the
enactments is what the appellants con-
tend for, and consequently that the rule
should have been discharged, and there-
fore that this appeal must be allowed.

I think that the decision in Mullins v.
The Treasurer of Surrey (1) decides that,
notwithstanding the very awkward way
in which the word ¢ therein” is inserted
in section 4, the enactment is not confined
to the maintenance of prisoners whilst
actually in the prigon ; and, further, that
when it is established that the expenses
are such as fall within the description of
maintenance of a prisoner as defined in
section 57, they are brought within the
phrase ‘“as would if this Act had not
been passed have been payable by a prison
authority,” if they were such as would
have been payable by the treasurer of the
place to which the prison belonged, and
for which the prison authority acted. And
consequently, if the expenses now in ques-
tion are within the definition of “main-
tenance of a prisoner,” they were formerly
payable by the prison authority.

The question, therefore, is, as it seems
to me, reduced to this: whether the
lunatic still detained under her sentence,
and not entitled to her discharge though

Rep. 6 Q.B. D. 156; 51 Law J. Rep. Q.B. 145;
Law Rep. 7 App. Cas. 1.

CASES CONNECTED WITH
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she becomes sane, but relieved from suffer-
ing punishment while she is insane, is,
within the meaning of section 57, a
“ prisoner ” in “ custody ” and in a “ place
of confinement.” T do not doubt that in
the ordinary sense of the words all these
things are true of her case. This is forti-
fied by the language of 27 & 28 Vict. s. 21,
where such a lunatic is spoken of as being
in custody ; but I put no more stress on
this than as shewing that such is the
natural to use in such a case.

I therefore move that this appeal be
allowed, and that the order appealed
against, affirming the order of the Queen’s
Bench Division, that a writ of mandamus
should issue and the order of the Queen's
Bench Division be reversed, and that the
rule obtained for the issue of that writ, be
discharged, and that the respondent do pay
the coste of this appeal and the costs in the
Courts below.

Lorp WatsoN.—I need not recapitulate
the facts of this case, seeing that they are
not in dispute, and have already been stated
by one of your Lordships. They give rise
to a question of considerable nicety touch-
ing the construction of sections 4 and 57
of the Prisons Act, 1877,

Before the passing of that Act the cost
of enquiring into the insanity of a person
undergoing sentence in a county prison,
and of conveying her thence to the County
Lunatic Asylum, and of maintaining her
there during the currency of her sentence
in terms of the Acts 3 & 4 Vict. c. 54 and
27 & 28 Vict. c¢. 29, were, in all cases
where the prisoner had noavailable means
and no known settlement, payable by the
treasurer of the county. The statutory
liability thus imposed upon the county
treasurer, which ultimately rested upon
the Justices of the peace for the county in
Quarter Sessions, has, the appellants con-
tend, been transferred to the Public Ex-
chequer by the 4th and 57th sections of
the recent Prisons Act. In order to make
good their contention, the appellants must
satisfy your Lordships not only that the
costs in question are expenses incurred in
the maintenance of & prisoner, within the
meaning of these two clauses, but also
that, before the Prisons Act became law,
they were payable by the prison authority.
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The judgment of this House in Mullins
v. The Treasurer of the County of Surrey
(1), though by no means decisive of the
present case, aids so far the argument ot
the appellants. According to my under-
standing, it determined these two points—
first, that the word ¢ committal ” in sec-
tion 57 signifies the act of the magistrate
who issues the warrant of committal, and
not the act of the officer who executes it,
by delivering the person therein named
into the custody of the gaoler ; and secondly,
that the expression “ prison authority,”
occurring in the same section, does not
mean a * prison authority” acting in exe-
cution of the Prisons Act of 1865, but a
prison authority as defined in the interpre-
tation clause of that Act, or, in other
words, the Justices in Quarter Sessions
assembled. It humbly appears to me that
each of the pointsso decided by this House
has a material bearing upon the general
construction of these clauses. From the
first of them it necessarily follows, in my
opinion, that section 57 is definitive of, and
will therefore overrule the language used
in section 4; and, consequently, that the
Treasury may have to bear the expense of
maintaining a person who is a ¢ prisoner,”

ing to a reasonable construction of
section 57, but who is not a ¢prisoner
therein” (that is, in the prison), within
the meaning of section 4. And I think it
is the n consequence of the second
that the Treasury must bear all expenses
for which the Justices in Quarter Sessions
were previously liable, provided that such
expenses are in in maintaining,
within the meaning of section 57, a person
who is a ¢ prisoner ” within the meaning
of that section.

In that view the controversy between
the ies is narrowed, by the judgment
in the case of Mullins, to the question,
was Mary Bray, at the time when her in-
sanity was made the subject of enquiry
within the prison at Wandsworth, or
whilst she was being removed to the
County Lunatic Asylum, or during her
detention there, a “ prisoner” within the
meaning of section 57 1

T see no reason to doubt that Mary Bray,
being actually in confinement within the
walls of the prison at the time when her
mental condition was enquired into, was a
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prisoner for whose maintenance the Trea-
sury, and not the old prison authority,
was liable; and I am inclined to think
that such an enquiry is as much a part of
the maintenance of the prisoner as calli
in a physician to prescribe for her bodily
ailments. I am also disposed to hold that,
apart from all other considerations, the
Treasury would be liable for the cost of
carrying her to the Lunatic Asylum, be-
cause she remained a prisoner in thecustody
of the new prison authority until she was
placed by the prison officials in charge of
the manager of the asylum. But the sub-
stantial controversy between the ies
relates to the position of Mary Bray after
she became an inmate of the asylum. It
is argued for the respondent that she there-
upon ceased to be a prisoner in any sense
whatever, and became a mere pauper in-
mate ; whilst the appellants maintain that
during the whole period of her sentence
she continued to be, notwithstanding her
treatment in the asylum, an insane pri-
goner, but still a prisoner within the mean-
ing of the Act of 1877.

If regard were had solely to the provi-
sions of the Prisons Act, 1877, I confess I
should have difficulty in deciding which of
these arguments ought to prevail. On the
one hand, Mary Bray was not a prisoner
in this sense, that she was detained in a
place which was not a prison under a legal
warrant directing that she should be taken
out of prison and treated as a patient in
the asylum. On the other hand, she re-
.mained a prisoner in this sense, that she
was under a sentence of imprisoment still
current, and that her residence in the asy-
lum counted as satisfaction of the sentence
just as if she had actually been in prison.
That might not suffice to bring her as a
prisoner within the scope of section 4 if
that clause stood alone. But, as I have
already had occasion to observe, section 4
is qualified by section 57, which was en-
acted for the very purpose of explaining
what the Legislature meant by the words
“ maintenance,” ¢ prisons” and ¢ pri-
goners,” as used in the other clauses of the
Act. I can find nothing in section 57
which throwsa direct light upon the condi-
tion of a prisoner who has been removed,
for the sake of treatment, to a lunatic
asylum, but it does describe prisoners to
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be maintained by the Treasury,in terms of
the Act, as persons liable to ¢ removal from
one plaee of confinement to another” ; and
these expressions are, in my opinion, of the
greatest importance when read in con-
nection with the Acts 3 & 4 Vict. c. 54 and
27 & 28 Viet. c. 29, both of which are
statutes professedly dealing with the case
of insane prisoners, that is, of persons
under sentence who become insane during
their incarceration.

The first of these Acts, which not only
makes provision for the removal to an
asylum of prisoners who become insane,
but imposes upon the county treasurer the
cost of enquiry as to the mental state of
prisoners in the position of Mary Bray, as
well as of their removal to the asylum and
maintenance therein, expressly declares
(section 2) that the insane person when
removed under a proper warrant *shall
remain under confinement in such county
asylum.” The Act of 27 & 28 Vict. leaves
untouched the liabilities for expenses of en-
quiry, removal and maintenance created by
the previous statute, but alters the proce-
dure necessary with a view to the removal
of ingane prisoners. The 2nd section, after
providing a new method of procedure, enacts
and declares that, “ every person so removed
under this Act, or already removed and in
custody under any former Act relating
to insane prisoners not under civil pro-
cess, shall remain in confinement in such
asylum.” These enactments, to my mind,
make it clear to demonstration that the

Legislature in making provision for the .

curative treatment of insane prisoners did
not contemplate that they should cease to
be prisoners when removed to an asylum,
but, on the contrary, did contemplate and
intend that they should still be regarded
a8 prisoners in custody, and that in a pro-
per place of confinement.

Turning again to the Prisons Act of
1877, I feel bound to assume that the
framers of that statute had in view, not
only the possibility that prisoners might
become insane under the new régime, as
they had done under the old, but also the
fact that statutory provisions had already
been made for such persons in terms plainly
implying that they were still to remain
prisoners, notwithstanding their removal
from the prison to the asylum. And it

CASES CONNECTED WITH
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appears to me upon that assumption that
an insane person under sentence of im-
prisonment, so long as she remains in cus-
tody in that which the law recognises as a
proper place of confinement, is a prisoner
in the sense in which that word is used in
seotion 57 of the Prisons Act. I therefore
agree with your Lordships in thinking that
the judgment appealed against ought to be
reversed.

I have only to add that I have had the
less hesitation in differing from the very
learned Judges who constituted the Court
of Appeal, because I am satisfied that the
arguments addressed to that Court in sup-
port of the appellant’s case were not the
same as those which have been so ably
pressed by counsel at the bar of this House.
Lord Justice Brett says that the appellant's

ment when seen through was to the
effect that the 2nd section of 3 & 4 Vict.
c. b4, “ was of a code which has been
repealed by the Act of 1877”; and I do
not infer from the opinions of the two
noble and learned Lords who aided in the
decision of the case that they had in view
the points submitted for your Lordships’
consideration. Had no other ent
than that been submitted on behalf of the
appellants I should have been prepared to
reject it. The Act of 1877 does not either
expressly or by implication repeal the code
established by the Insane Prisoners Acts;
it merely varies that code by substituting in
a certain case the liability of the Treasury
for that of the old prison authority.

Lorp BeaMweLL.—If I thought that
the consideration on which I have founded
my opinion in this ease had been present
to the minds of those whose judgment is
appealed from, I should entertain the
greatest doubt as to the soundness of that
opinion. As it is I am, with great hope
that I am right, compelled to say that I
cannot agree with that judgment.

I advise your Lordships to allow this

a

p}())e:i. would think that, when the Jocal
prisons were taken from the prison autho-
rities, they would be relieved of their
expense. No doubt it might have been
otherwise provided ; but one would certainly
suppose that, if the bulk of those expenses
was undertaken by the State, the whole
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would be; and I am at a loss to see why
the expense of a criminal pauper lunatic,
and no other, should continue to be borne
by the prison authorities. It seems to me
that the Legislature has enacted what, as
I say, I should expeot, because it seems to
me that the words in section 57 ¢ or other-
wise” are not to be read in connection
with “place of confinement,” but gene-
rally with the whole sentence, thus, ex-
penses « of food, &c., or otherwise.”

I think so as a mere matter of construc-
tion, but I think so also because other-
wise many which doubtless are
to be borne by funds to be provided by
Parliament, are not provided for—the
doctor and medicinses, burial, the chaplain,
materials for prisoners to work on, tools,
&e. If so, there seems no difficulty in
saying that the expenses now.in question
are within the enactment, because it is
clear by the interpretation clause, and
has been decided by this House, that
“ prisoner” does not exclusively mean a
person who at the time spoken of is in
prison, but it means a prisoner as inter-
preted—namely, a person who has been
committed, d&c. I should come to the
same conclusion if the words “or other-
wise ” were limited to a “ place of confine-
ment,” for, as I have said, this lunatic is
a “ prisoner,” as interpreted. Then, as to
the first item —namely, the expense of the
enquiry as to the prisoner’s sanity—I think
the argument of the Solicitor-General
irresistible—namely, that as if the prisoner
is not found a lunatic, the expense of the
enquiry must be borne by the Consolidated
Fund, it cannot have been intended other-
wise when the prisoner is so found. Then
the conveyance is clearly to a place
of confinement, “or otherwise,” if those
words are 8o limited, and the food is un-
doubtedly within section 57.

What is the objection to this It is
said that it would be piecemeal legislation.
Now, to my mind, that is precisely what
it is not ; on the contrary, the construction
of the Crown makes piecemeal legislation.
On the construction I submit, the Legis-
Iature has dealt with all expenses to
which the prison authority as such is
lisble. It has not dealt with all cases of
lunatics, nor with all county ex 3
because the subject-matter of the iegisla.-
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tion was not lunatics generally, nor county
expenses, but prisons.

But then some objection is taken, which
I honestly confess I do not understand, to
the effect that there will be no machinery
for getting these expenses from the estate
of the lunatic or his parish, and that a
petition of right against the Crown will
be necessary to get the expenses which
may be incurred. I cannot see that the
machinery which existed before will not
continue. If not, 8o much the worse for
the Consolidated Fund. It is not a reason
for misconstruing the Act.

As to the petition of right objection, it
is not practical. The Secretary of State
will do his duty or will have to pay ready
money. Moreover, your Lordships have
already disregarded this objection.

As to the judgments delivered in the
Courts below, I think it right to make
some respectful comments., It is said
that this is not strictly an expense paid
by the Justices as a prison authority, be-
cause it is an expense not incurred in
the prison or by persons who are being
treated in prisons. But, with submission,
if T am right in my application of the
interpretation clause as to a prisoner, the
statute is not limited to expenses incurred
in a prison. Itis said that the Act of 1877
is not inconsistent with the prior Act,
and that it is still in force ; but, with sub-
mission, this is to beg the question. If it
provides for a new mode of paying this _
expense, it abrogates the former on the
well-kmown principle. To say that the
statute deals with the whole question of
prisons and prisoners, leaving the crimi-
nal lunatics aside, is really to say that it
does not deal with the whole question of
prisoners, as it omits to deal with lunatic
prisoners. With great respect I think
it is unreasonable to read the statute of
1877 as applicable only to the case of
prisoners who remain sane. Its C]
is comprehensive enough to include all
prisoners, and, if I am right, the reason of
the thing is that it should do so. In the
Queen’s Bench Division the decision pro-
ceeded mainly on the ground that the
lunatic was not a prisoner. On this I
have already expressed my opinion. I
advise your Lordships to allow this ap-
peal.




62 CASES CONNECTED WITH

Mews v. The Queen, H,L.

Lorp FitzaErALp.—I concur in the
opinion that the decision of the Court of
Appeal should be reversed, and that the
rule absolute for a mandamus should be
discharged. I have come to that conclu-
sion with great diffidence, having regard
to the very high authority of the tribunal
from whose decision this appeal imme-
diately comes.

It is not my intention to deal with the
expenses of the enquiry as to the insanity
of Mary Bray, or the cost of her convey-
ance from the county prison to the lunatic
asylum. I confine myself to the real
question between the parties, as to the
cost of her maintenance in the asylum
during the currency of the two sentences
of imprisonment passed upon her.

There can be no doubt that as she had
no settlement and no property, the cost of
her maintenance would have been payable
out of the county rates, under the pro-
vigions contained in section 2 of 3 & 4
Vict. ¢. 54, if it had not been for the
Prisons Act of 1877,

The question is, whether the effect of
the later statute has been to vary the
former to the extent of making the cost of
such maintenance ultimately payable out
of money provided by Parliament in place
of the County Fund.

The expressed policy and object of the
Prisons Act of 1877 was to take from the
existing prison authorities and the Jus-
tices at sessions all powers and jurisdiction,
whether at common law or by statute or
charter vested in them, as to prisons and
prisoners, and to transfer such powersand
jurisdiction, together with the prisons and
their management, and the control and
safe custody of the prisoners, to Her
Majesty’s principal Secretary of State,
aided by the commissioners and officers to
be appointed in manner provided by the
Act; on the other hand the county is
relieved from the obligation to maintain a
prison and to provide prison accommoda-
tion, and the maintenance of prisons and
prisoners is placed on the public funds in
exoneration of the county rates,

But though such were the general ob-
jects of the Legislature, what we have to
consider and determine is whether the
expenses of maintaining insane prisoners
in lunatic asylums under such a state of
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facts as the present case discloses is pro-
vided for by section 4 of the Act as ampli-
fied and defined by the 57th section.

If the case stood on section 4 alone, that
section would be subject to all the obser-
vations of the Judges in the Queen’s
Bench Division and in the Court of Ap-
peal; but it seems that attention was not
sufficiently directed to section 57.

One principal question then arises on
section 4 as interpreted by section 57,
namely, whether Mary Bray, when de-
tained in the lunatic asylum, and before
the expiration of her sentence, continued
to be a prisoner within the meaning of
section 4.

Upon the fullest consideration I have
come to the conclusion that she was such
a prisoner, notwithstanding the difficulty
created by the word “therein” in sec-
tion 4.

Before her removal to the asylum she
was a prisoner in the county prison
undergoing sentence, and the statutes
under which she was removed declare that
the person so removed ¢shall remain
under confinement in such county agylum”
until it shall be certified that such person
has become sane, “ and thereupon if such
person shall still remain subject to be
continued in custody ” (3 & 4 Vict. c. 54.
8. 1, and 27 & 28 Vict..c. 29. 8. 2) “such
person shall be removed back to the
prison or other place of confinement from
whence he or she shall have been taken,
or if the period of imprisonment of such
person shall have expired, he or she shall
be di a
A prisoner is but a captive detained in
some place of confinement for some one of
the objects mentioned in the statute, and
that was the position of Mary Bray
whilst in the lunatic asylum during the
currency of her sentence, and she was no