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‘The Era of Law.

Wmn the members of the legal profession are a very

influential class, their power in the past has been
secondary; exercised not directly as lawyers, but indi-
rectly as persons elected or appointed to office. In Europe
the military caste has always overshadowed the lawyer.
In the United States the complaint has often been made
in late years that the lawyers were losing their profes-
sional status and becoming an appendage to commercial
enterprise. The ideals of the military leader and the
captain of industry have often been at variance with the
true concept of law. Law is to them an inconvenient
interference with the pursuit of their ambitions, to be
broken if that can be safely done or evaded if open breach
is not politic. But the last year has seen those once domi-
nant ideals sadly discredited. The War Lord sulks in
exile and his empire is given over to anarchy. The busi-
ness monarch finds himself in scarcely less evil case. After
years of more or less successful industrial battle, meeting
strike with lockout and boycott with black list, he now
looks with alarm at the growing power of Bolsheviki and
I. W. W. and sees visions of wholesale confiscation. No
man who believes in American institutions and the
American people can doubt that the era which is dawning
will prove better than that which is passing away. Look-
ing at the needs of the world to-day, is it not probable
that this new era will be an era of law; an era in which
men and nations will think in terms of law rather than
in terms of violence?! The ideal of law is the establish-
ment of a common rule of right for rich and poor, great
and small, and the determination of all controversies as to
its application by impartial arbitrament. Always that
ideal has been opposed by those who thought themselves

too great to be fettered by the common’-judgment of their
fellows, but whether in government or in‘business those
who have pursued that path have found that it.leads to
disaster. To-day manual labor is presenting itself dg 8
claimant for the crown of supremacy over law. Must'ye’

of admitting any such supremacy, or are we ready to in-
augurate a reign of law which shall displace combat not
only between individuals, but between classes and between
nations? Perfect justice is not to be hoped for in these
newer fields any more than in those which have already
been brought within the domain of law. But the judgment
of impartial men sincerely seeking the right will approxi-
mate justice more closely than the result of the struggle
of men each seeking his own advantage. It is a barren
pessimism which says that human nature cannot be
changed ; that men will always be dominated by the love
of power rather than the love of justice. Human nature
does ch attempt to re-establish human slavery or
trial by corsned if you doubt it. It is a fact of some sig-
nificance that it was the governments controlled by law-
yers which overthrew the government controlled by mili-
tary chiefs. The lawyer is coming into his own as the
ruler of the world because he alone of all the orders of
men represents not force but justice, not caprice but law.
His ascendency will last until, intoxicated by’ authority,
he seeks to substitute personal will for the orderly processes
of law. :

Lawyers and Reconstruction.

I'r has more than once been pointed out in these pages
that the legal profession occupies such a vantage
ground of impartiality that it is the natural arbiter and
director of industrial recomstruction. If the members of
the profession fail to rise to their opportunity it will
ably be because of ultra conservatism. There js-4 spirit
of change and unrest in the air which is irregfstible. By
the work of thoughtful and patriotic men it may be so
guided as to work only Confronted with mere
opposition, it will break down that opposition and take
such shape as ignorance and passion may dictate. The
unwise measures which from time to time are exploited
in the United States derive their power from the fact
that they are designed to remedy real ills. Take, for
example, the recall of judges, a measure of doubtful merit.
It would probably have gained little vogue were it not for
the fact that there were in the United States jud%m
(albeit their number has always been almost negligible)
who were corrupt or biased, who rendered unjust decisions
in behalf of large vested interests and against whose in-
justice existing law provided no adequate relief. If
adequate provision is made to meet this evil, the agitation
for the recall will speedily die out. If the bar contents
itself with ejaculations of pious horror, the agitation will
steadily grow in power. Bolshevism is a foreign born
monster, absolutely incompatible with American institu-
tions; abeolutely destructive of true freedom. With it
there must be no paltering and no compromise. But while
prompt and vigorous repression of all revolutionary propa-
ganda is absolutely necessary, it is mnot sufficient. The
effective remedy for Bolsheviam is true and intelligent Pro-
gressivism. There are a few representatives of special
interests to whom every change appears to be revolution-
ary; who will brand as Bolshevistic every suggested re-
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form. It ;mﬁt,:i;t be forgotten that there are American
Junkers and-that the supremacy of the Junker will lead
to a dangerous reaction as certainly in America as in

Enwpa The economic and political balance of our nation
“yests’ with the “middle class”—the skilled workmen, sal-
.- aried employees, small property owners and the like. As

long as these find that our institutions give a fair oppor-
tunity for redress for any just grievances of which they
may complain, Bolshevism will gain no footing outside
a small fringe of idle and lawless men. It rests with the
members of the legal profession, as the makers and inter-
preters of law, to see to it that this class of citizens is not
subjected to such conditions as will drive it to ally itself
with the forces of unrest.

No Compromise with Crime.

Bu'r if there is danger in an attempt to oppose a “‘stand

pat” policy to the prevailing epidemic of disloyalty,
there is yet greater danger in any attempt to palter with
its exponents. Under our system of government there is
always a possibility that officers or candidates for office
will truckle to a movement which apparently commands a
considerable vote though they are not in sympathy with
its aims or methods. Between Bolshevism and American-
ism, between those who would preserve and those who
would overthrow the republic, there can be no compromise.
It is purely a question of arousing a popular appreciation
of the situation. During the war no man outside a few
localities thought of truckling to the German vote. It
must be plainly understood that the Bolshevist movement
in the United States is not peace but war. The American
Bolsheviki are more plainly enemies of the human race
than any pirate who ever cruised the high seas. They
stand for the proposition that economic wrongs may be
redressed by bloodshed, violence and the overthrow of
government. In dealing with the exponents of that theory,
whether any economic wrongs exist is quite beside the
question. If a suitor comes into court with a shot gun
demanding a decision in his favor, an investigation into
the merits of his case is not in order, and the situation
calls for the prompt interposition of the sheriff. It is
very probable that additional legislation is necessary to
deal with the problem. All propaganda looking to the
overthrow of government should be prohibited. Since
labor strikes furnish an ideal setting for the activities of
the revolutionist, strict measures should be enacted to pre-
vent the fomenting of violence or lawlessness on such occa-
sions. The foreign language press is one of the principal
vehicles for Bolshevist propaganda and has thereby fur-
nished another reason for its suppression. Immigration
should be more rigidly regulated, and the undesirable
aliens now in our midst should be promptly deported. At
present the Bolshevist movement in the United States is
vociferous out of all proportion to its size. But if we
neglect it, palter with it or attempt to play politics with
it, we may find too late that it contains the seed of civil
war,

Punish the World Criminals.

W HILE the long delays in formulating the terms of the

peace treaty may be justified by the complexity of
the questions involved, it is hard to find an excuse for the
delay in bringing to justice the arch criminal responsible

for the world conflict. As has been recently shown at
length in Law Nores (January, 1919, p. 184) there is
no doubt as to the liability of William Hohenzollern to
such punishment as an international tribunal may assess.
Even if technical objections might be raised, the action of
the allied powers cannot be stayed by technicalities and
they need consider only whether their action satisfies the
conscience of the world. The thing most needed at the
present time to make future wars impossible is a convine-
ing demonstration that the world will hold to the full
measure of criminal liability the persons respomsible for
an unjust war. A league of nations and a program for
dealing with the person who starts the next war are an
empty threat if justice is not done to the person respon-
sible for this one. Equally essential is the condign pun-
ishment of those officers who were guilty of the more
glaring atrocities. It is true that they acted under orders,
but it is well settled that the order of a superior will not
always excuse a person in the military service. “A soldier
is bound to obey only the lawful orders of his superiors.
If he receives an unlawful order he is bound neither by
his duty nor his oath to do it. For instance, an order
from an officer to a soldier to shoot another for disrespect-
ful words merely would if obeyed be murder both in the
officer and the soldier.” U. 8. v. Carr, 1 Woods (U. S.)
480. No protection can be claimed from an order ‘“so
palpably atrocious as well as illegal, that one must in-
stinctively feel that it ought not to be obeyed.” McCall
v. McDowell, Deady (U. S.) 233. This doctrine has
received the approval of the Supreme Court. Mstchel v.
Harmony, 13 How. 115. The officers of the German army
and navy are men of education. Officers directing the
ravishment of women and the mutilatien of children knew
perfectly well that the orders under which they acted
were in violation of the law of nations. The submarine
commanders who shelled the lifeboats in which women and
children were escaping from a sinking wreck knew that
international law pronounced their act murder. Not for
vengeance, not even for punishment, but to establish a
principle for future generations, those acts must be taken
out of the category of lawful acts of war in the one effec-
tive manner, by the ignominious execution as common
criminals of the persons responsible for them. Without
that, any declaration of illegality will be but one more
addition to the increasing heap of scraps of paper.

Amnesty for the Seditious.

A CONSIDERABLE agitation is being started in favor of a

general amnesty for “political prisoners,” meaning
thereby Berger, Haywood, Emma Goldman, et ejusdem
generis, who have been convicted of seditious conduct dur-
ing the war. The matter would be beneath notice were it
not for the fact that executive clemency has already been
extended to a considerable number. In technical crimi-
nology there is of course a distinction between political
crime and common crime, political crime being supposed
to involve less of moral turpitude for the reason that its
motive is often a sincere desire for social or political
reform rather than mere personal gain or personal pas-
sion. In the domain of morals the distinction is a sound
one, for succegs may transform a rebel into a patriot while
success but adds to the infamy of a common criminal.
But in the administration of government, political crime
may be the more dangerous and the less deserving of clem-
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ency. It threatens the existence of government itself
while common crime involves only the lives or property of
a few individuals. Whether, after a particular emergency
such as war has passed, amnesty may safely be extended
to persons guilty of political offenses during its continua-
tion depends on circumstances. At the close of the Civil
War amnesty to the leaders of the Confederacy was safe
and justifiable. The entire situation made perfectly plain
what subsequent events proved that no further danger
to the government was to be apprehended from those men.
But the case of the persons guilty of sedition during the
present war stands on a very different footing. The war
with Germany was not the sole cause and occasion of their
offending. The causes which led them to offend did not
cease with the closing of that war. The persons for whom
amnmesty is now asked were before the war in active oppo-
gition to the government of the United States as now con-
stituted. The war merely afforded them another avenue
for the manifestation of that hostility. If now released
from prison they will promptly resume the same kind of
activities, and posing as martyrs before their followers
will acquire added influence for evil. The fact is that for
many years we have tolerated a brand of agitation which
should never have been allowed. The war brought us, tem-
porarily at least, to our senses. To grant amnesty to the
seditious agitators now would simply be to go to sleep
again while anarchistic demagogues assail the foundations
of the republic.

Foreign Born Voters.

I'r is very doubtful whether the average person who was

born and grew to maturity in a country whose gov-
ernment differs markedly from ours can acquire such
familiarity with our institutions as to be a competent
voter. But as long as we admit naturalized citizens to
vote we should require educational qualifications which
will insure some measure of capacity. Compulsory edu-
cation laws in almost every, state require that every child
shall receive a common school education, and such an edu-
cation may be accepted as the average qualification pos-
sessed by an American born voter. If we give the suffrage
to the foreign born, we should exact something approxi-
amating that qualification. The mere ability to read and
write, possessed by the average American born child nine
years of age, is not enough. The would-be voter should be
compelled to show that he has used that ability to inform
himself as to American institutions. The determination
of the existence of such qualifications should not, as has
heretofore been done when an educational test has been
fixed, be left to election officers. A board should be es-
tablished before whom a would be voter could appear at
any time and take a regular examination. On passing
the examination he would receive a certificate of capacity
to vote. In case of failure a certain time, say a year,
should elapse before & reexamination. Quite apart from
the gain in the intelligence of voters, the general effect of
such a requirement would be good. Foreigners coming to
our shores attach little importance to American citizen-
ship. Too often they gravitate quickly to the ranks of
those who despise and vilify our institutions. To a con-
siderable extent the fault is our own. How can we expect
them to prize what we hold so lightly? A college degree
or a membership in an ancient fraternal order would be
of little value to its holder if it was given freely to every

casual applicant.” Let it be understood that the privilege
of participating in the government of the nation is open
only to those who make themselves fit for it, and it will
be valued more highly by those who seek it and exercised
more worthily by those who possess it.

Judicial Nullification of Statutes.

Ttm opinion that the courts have no power to annul an

act of Congress as being in conflict with the consti-
tution has always been maintained by a respectable
minority. If it had no other defender it would be entitled
to consideration because of its advocacy by Chief Justice
Walter Clark of North Carolina, whose earnest champion-
ship of this supposed heresy gains weight from the fact
that his own thirty years of judicial service obviates any
suspicion of hostility to the just powers of the courts. The
arguments on behalf of the prevailing view have been often
and ably stated and it is not proposed now to recapitulate
them. It is at the present time a condition rather than a
theory which confronts us, and it is not at all plain that
the condition would not have been a great deal worse had
the opposite theory prevailed from the beginning. A
government by three departments each absolutely inde-
pendent i8 a glittering dream. Nothing of the kind ever
has existed or ever can exist in practice. If each depart-
ment were to judge for itself the validity of an act of
Congress we would have confusion worse confounded, and
the law would change with the whim of each local execu-
tive in whose jurisdiction it is supposed to become effective.
If no department could question an act of Congress, then
the supremacy would merely pass from the judiciary to
the legislature. There is room for argument that it would
not be unwise to repeal all the limiting provisions of the
Constitution and hold Congress strictly responsible for its
every act. But it is certainly unwise and illogical to keep
those provisions with no means whatever of making them
effective. It is easy but scarcely fair to refer to a judicial
declaration against the validity of a statute as an assump-
tion of infallibility. As long as we have a government
every question must be decided finally by some one. The
decision must inevitably be wrong sometimes. Inevitably
it must in some instances be overruled on a subsequent
consideration. But, in spite of this, the power to decide
finally must be reposed somewhere if anarchy is to be
avoided. The power to decide finally whether statutes
infringe the Constitution is at present considered as rest-
ing in the courts. Despite the mistakes which the courts
have made in its exercise will any one assert that it would
have been as well exercised by any other department of the
goverrment? Theoretically of course all this is beside
the question and the real issue is to whom the power is
granted by the Constitution. But where one construction
has prevailed for nearly a century and has worked well,
it is hard to get up much enthusiasm for a crusade to
change it.

Lobbying.

T practice of lobbying with the members of legisla-

tive assemblies has been universally held by the
courts to be contrary to public policy. Thus in Marshall
v. Baltimore, etc., R. Co., 16 How. (U. 8.) 814, it was
said: ‘“Legislators should aet with a single eye to the true
interest of the whole people, and courts of justice can give
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no countenance to the use of means which may subject
them to be misled by the pertinacious importunity and
indirect influences of interested and unscrupulous agents
or solicitors. Influences secretly urged under false and
covert pretences must necessarily operate deleteriously on
legislative action, whether it be employed to obtain the
passage of private or public acts.” In Tool Co. v. Norris,
2 Wall. 45, it was said by Mr. Justice Field that contracts
for lobbying have universally been held to be invalid and
that “the decisions have not turned on the question whether
improper influences were contemplated or used but upon
the corrupting tendency of the agreements.” Despite this
universdl condemnation there probably never has been a
session of Congress at which lobbyists have not thronged.
The practice is hard to reach, because of the difficulty
of distinguishing between lobbying and the indubitable
right of the citizen to make his wishes known to his rep-
resentatives. But of late lobbying has developed an
elaborateness of organization which may readily be pro-
hibited. The suffrage organization maintains a bureau
having a card index, said to have cost a hundred thousand
dollars, giving in detail the antecedents, habits, etc., of
every Congressman. The methods of the Anti-Saloon
League are equally well known and its members boast of
their efficacy. Practices of that sort are destructive of the
whole theory of representative government. If that theory
is to be maintained, the representatives should be kept
free from every form of organized importunity. If that
can not be done, the only way to obviate government by a
small organized minority is to abolish the representative
gystem and submit every question to a direct popular vote.

Congress must abolish the lobbyist or the lobbyist will
cause the abolition of Congress.

Incorporated Families.

Scmmm} the blank form of an income tax return, one
cannot but be impressed with the fact that in this as
in every other economic situation the salaried man is at

a disadvantage. His salary is regarded as net income and }

the authorized deductions are few. A business corpora-
tion is entitled to deduct all its operating expenses and
pay tax on what is truly net profit. Is not the necessary
living cost of a salaried man just as truly operating ex-
pense? Suppose he and his wife should incorporate as
the John Smith Domestic Establishment, Limited, for the
corporate purpose of securing the livelihood of John, his
wife and such progeny as should come to them. The rental
of the house would go in as plant expense. John’s cloth-
ing, car fare, lunches, etc., would be strictly comparable to
the expenses of a traveling salesman. His salary would
represent not net income but gross receipts, from which
every expense necessary to enable him to earn that income
would be properly deducted. The cost of maintaining the
children might be called expense of branch establishments
not yet brought to a productive basis. Are not doctor’s
bills for the salary earner as legitimate a deduction as the
cost of repairs for factory machinery? The salaried man
is now between the upper and the nether millstone.
Heaven knows he is not a capitalist, while the proletariat
scornfully term him “bourgeois” and “white collar slave.”
By all means let him incorporate and thereby elevate him-
self to a recognized economic position. But would the
court which denied a charter to the Young Hassy Asso-
ciation (see Law Norggudfarch, 1919, p. 240) look with

more favor on a petition for the incorporation of the John
Smith Domestic Establishment ?

Precedents.

ow that the pressure of war news is over the lay
N press has resumed its favorite indoor sport of rail-
ing at the action of courts in following precedent. One
paper quotes a “prominent attorney” as saying, “I would
have to go out of business if the courts stopped following
precedents and began to do justice.” Were every judge
gifted with omniscience he could ascertain the justice of
each case quite readily. But in these days of fallible men,
justice according to the length of the judge’s foot would
be certain and definite compared with justice according to
his individual notion of the merits. Imagine the new
regime safely established. The editor goes to his lawyer
and inquires: “Is it safe for me to publish this article
about the candidate for governor #’ “It’s impossible to
say,” the lawyer would have to respond. ‘It all depends
on whether the judge thinks it is libellous.” “But,” in-
sists the editor, “I don’t want to take any chances.” “I
don’t see how I can help you,” answers the attorney. “The
Supreme Court has four times decided that such an article
is not libellous, but you know they don’t follow precedents
any more. It all depends on the judge.” Possibly such
an experience would beat into the newspaper man as noth-
ing else seems to do that the doctrine of precedent is used
not only to judge the legality of past actions but to deter-
mine the legality of future actions. Without it no man,
however careful, could make a contract with any assur-
ance of its legality or plan a business deal with any idea
of the rule of law by which it is to be governed. Occa-
sionally of course precedent has been followed unwisely.
Only by a departure from a precedent whose reason has
failed can law be progressive. But the evils that follow
the most rigid adherence to precedent are as nothing to
those which would ensue if judges sought without compass
or chart to embark on the broad sea of justice.

ACTIONS AGAINST RAILROADS UNDER FEDERAL CONTROL.

THE present political situation makes it problematical
when the federal control of the railroads will be relin-
quished. Thousands of actions are mormally brought
against railroad companies every year, and federal control
being unprecedented it has necessarily raised some novel
questions with respect to such actions.

The assumption of federal control of the railroads was
undoubtedly a valid exercise of the war power. While the
validity of the proclamation of December 26, 1917, was
questioned in Muir v. Louisville, etc., R. Co., 247 Fed.
888, the subsequent act of March 21, 1918, was squarely
sustained in Watnwright v. Pennsylvania R. Co., 253 Fed.
459, the court saying: “Whether the exigencies existed
when Congress enacted this statute was for that body to
determine, and cannot be questioned by the courts, if
there is any substantial ground therefor. McCulloch v.
Maryland, 17 U. S. (4 Wheat.) 316, 421 (4 L. ed.
579).” See also Rhodes v. Tatum, (Tex.) 206 S. W.
114.

The provision of the act authorizing the taking over
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of the roads (Act Mar. 21, 1918) which relates to actions
‘against railroads under federal control is found in section
10, which reads as follows: “Carriers while under Federal
control shall be subject to all laws and liabilities as com-
mon carriers, whether arising under State or Federal laws
or at common law, except in so far as may be inconsistent
with the provisions of this Act or any other Act applicable
to such Federal control or with any order of the President.
Actions at law or suits in equity may be brought by and
against such carriers and judgments rendered as now pro-
vided by law; and in any action at law or suit in equity
against the carrier, no defense shall be made thereto upon
the ground that the carrier is an instrumentality or agency
of the Federal Government. Nor shall any such carrier
be entitled to have transferred to a Federal court any
action heretofore or hereafter instituted by or againmst it,
which action was not so transferable prior to the Federal
control of such carrier; and any action which has hereto-
fore been so transferred because of such Federal control
or of any Act of Congress or official order or proclamation
relating thereto shall upon motion of either party be re-
transferred to the court in which it was originally insti-
tuted. But no process, mesne or final, shall be levied
against any property under such Federal control.”

The one restriction imposed by the act is of course
that against the levy of process on any property under
federal control. Of that provision the Kentucky court
said in Louiswille, etc., B. Co. v. Steel, 202 S. W. 878:
“Obviously, the effect of the foregoing provisions of the
statute is to entirely suspend the right of issuing and levy-
ing executions, attachments, or other like process against
the property of common carriers under federal control,
during the continuance of such control; but it does not
prevent a litigant from bringing his action against the
latter in any court of competent jurisdiction, or such court
from granting him such relief in the form of a judgment
or otherwise, short of the coercive payment or satisfaction
of sueh judgment by the levy of an execution or other like
process upon or against any property of the -carrier, as
- the litigant might, but for the passage of the act, under

the laws of the state of his residence, have been entitled
to. In other words, he may, notwithstanding the act, bring
his action and obtain judgment against the carrier; but he
cannot enforce against the latter the satisfaction of the
judgment, when obtained, by execution or similar process.
The object of the act of Congress and of the President’s
proclamation referred to is to prevent, except as allowed
by the director general of the railroad under the control
of the government, the seizure or sale of its property,
which, if allowed, would interfere with the government’s
use of such property as required in its efforts to bring the
war te a successful issue.” In Dooley v. Pennsylvania
R. Co., 250 Fed. 142, it was held that money constituting
traffic balances was not subject to process. But in U. S.
Raislroad Administration v. Burch, 254.Fed. 140, it was
held that land owned by a railroad company but not used
for railroad purposes was subject to execution, and that
the Director General had no power to take possession of
it. The court said: “The only question thus for the court
is whether or not, under the terms of the statutes of the
United States, the complainant in this case is legally
in possession of the property, so as to entitle him to the
benefit of the exemption given by the act from the lévy
of final process. It does not appear to the court that the

property is property of which, under the terms of the
statute, the President was authorized to take possession.
If the President was not authorized to take possession,
then he could not authorize the Secretary of War or the
Director General to take possession, and any possession
taken by them would be unlawful and would in no wise
divest the rights of other parties. The complainant being
thus not in legal possession of this property, and the prop-
erty being, in the opinion of this court, not property of
which he could legally take possession, under the terms
of the statutes, it is not property which, under the terms
of those statutes, is exempt from the levy of final process;
and it follows from that, that the injunction should be
refused.” As bearing collaterally on the question it may
be noted that in Commercial Club v. Chicago, etc., R. Co.,
(S. D.) 170 N. W. 149, it was held that an order of a
public service commission for the construction of a con-
necting track could not be enforced without the consent
of the government. _

The exceedingly limited means of enforcement left by
the statute were however taken away by a departmental
regulation. In his report for 1918 the Director General
of Railroads says: “It having been found that suits were
being brought and judgments and decrees rendered against
carrier corporations on matter based on causes of action
arising during Federal control, for which the carrier cor-
porations were not responsible, General Order No. 50 was
issued on October 28, providing that actions at law, suits
in equity, the proceedings in admiralty brought thereafter,
‘based on contract, binding upon the Director General of
Railroads, claim for death or injury to person, or for loss
and damage to property, arising since December 31, 1917,
and growing out of the possession, use, control, or opera-
tion of any railroad or system of transportation by the
Director General of Railroads, which action, suit, or pro-
ceeding, but for Federal control, might have been brought
against the carrier company, shall be brought against
William G. McAdoo, Director General of Railroads, and
not otherwise: Provided, however, That this order shall
not apply to actions, suits, or proceedings for the recovery
of fines, penalties, and forfeitures.’”” This order obvi-
ously makes it impossible to collect any claim except as
the Director General chooses voluntarily to order it paid,
since the judgment is against him and not against the
railroad, and no levy on lands not used for railroad pur-
poses is possible. With every disposition to indulge in
presumptions in favor of the action of the Director Gen-
eral, it is to be regretted that he did not see fit to explain
somewhat more fully the situation which led to this order.
His statement that judgments were rendered against car-
riers on causes of action “for which the carrier corpora-
tions were not responsible” would seem to mean that
though the act of Congress provides that suits may be
brought and judgments rendered as now provided by law
the Director General asserts the power to review the action
of the courts and refuse payment of such judgments as he
considers unjust. Since he obviously cannot give the
matter his personal attention he must act on the advice
of his counsel, which means that the attorneys who lost -
the case decide whether the judgment is just. No data
are available as to how the provision has been applied, but

_ it was asserted before the Interstate Commerce Committee

of the Senate last January that there were more unpaid
claims for damages filed with the railroad administration
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than there had ever been before in the history of American
railroads. |

Order number 18, made April 9, 1918, as modified by
number 18a is as follows: “It is therefore ordered that
all suits against carriers while under Federal control must
be brought in the county or district where the plaintiff
resided at the time of the accrual of the cause of action or
in the county or district where the cause of action arose.”
That order was supplemented by order number 26, made
May 28, 1918, which is stated in Rhodes v. Tatum, (Tex.)
206 S. W. 114, as follows: “It is therefore ordered that
upon a showing by the defendant carrier that the just
interests of the government would be prejudiced by a
present trial of any suit against any carrier under federal
control, which suit is not covered by general order No. 18,
and which is now pending in any county or district other
than that where the cause of action arose, or other than in
which the person alleged to have been injured or damaged
at that time resided, the suit shall not be tried during
the period of federal control.”

In view of the provision of the Act of Congress that

actions may be brought and judgments rendered “as now
provided by law” a serious question arises as to the
validity of the regulations heretofore quated. The natural
construction of the language would seem to be that Con-
gress designed that such an action should be governed
in all respects by existing law except for its single pro-
hibition of the levy of process. Such was the view taken
in Moore v. Atchison, etc., R. Co., 174 N. Y. S. 60. In
that case an action was brought in a district other than
that permitted by order 18a. After quoting the statute
the court said: “A reading of the paragraph above quoted
leads to the conclusion that Congress did not intend to
authorize the President or his agent or agents to make
orders affecting the jurisdiction of the state courts, or
affecting the right to maintain actions therein, since it
is expressly provided, without qualification of any kind,
that actions at law and suits in equity may be brought
against carriers and judgments rendered ‘as now provided
by law. ”

But in two cases the contrary view has been taken. In
Wainwright v. Pennsylvania R. Co., 253 Fed. 459, which
also arose in connection with order 18a, the court after
setting out the statute said: “In the opinion of the court
all this quotation means is that any person having a cause
of action shall not, by reason of this act or any regulation
made thereunder, be deprived of the right to maintain it
in a proper court, if, under the state, federal, or common
law, he is entitled to a legal remedy. It does not mean,
as claimed, that, having a cause of action against the
carrier, he has the right to institute it in any forum in
which he could have brought it before the passage of this
act.” In Rhodes v. Tatum, (Tex.) 206 S. W. 114, the
court sustained orders 18a and 26, saying: “Any order
issued by Mr. McAdoo as Director General must be con-
sidered as the order of the President. General orders 18,
18a and 26, above sent out, were all issued subsequent
to the approval of the act of March 21, 1918, and we
must presume were issued for the purpose of putting into
execution the provisions of the act and in furtherance
of the President’s effort to carry out the evident purpose
of Congress in its enactment. Since the act and the orders
referred to affect the relator’s remedy only, they are not
subject to the objection that they were ex post facto or

Bt

retroactive in their effect. The importance of having
absolute control of transportation systems in the prose-
cution of the war is a matter of common knowledge. After
hearing the motion the trial judge decided that a trial of
relator’s case in the district court of Oldham county would
be prejudicial to the justice interests of the government
and would seriously interfere with the physical operation
of the defendant railways. Under the record here the pre-
sumption of the validity of the court’s order obtains. The
case, therefore, comes within the purview of the general
orders above quoted, and the further prosecution of the
action should, we think, be controlled by their provisions.”

While the weight of authority is thus in favor of the
validity of the orders of the railroad administration, it is
to be borne in mind that both the Wainwright case and
the Rhodes case were decided in October, 1918, while
hostilities were rife. Both justify the orders as emergency
war measures, the court saying in the Wainwright case:
“That the exercise of the right to maintain actions in &
forum distant from the place where the witnesses reside
will seriously interfere with the successful prosecution of
the war cannot be open to doubt. How are the soldiers
drafted under the Selective Draft Act to be transported
from the interior to the seaports, if the operation of trains
is to be interfered with in this manner?! How are mu-
nitions, clothing, food, coal, and other supplies necessary
to carry pon the war, to be transported expeditiously, if
the employees, without whom trains cannot be operated,
are to be compelled to leave their employment to attend
as witnesses at places hundreds of miles away from where
their duties require them to be, whenever a person has,
or imagines he has, a cause of action against the carrier,
and for his convenience, or in some instances, perhaps,
to prevent a proper defense, institutes the action in a court
far distant from the district where the cause of action
arose, and in a district other than that of the residence of
the plaintiff at the time of the accrual of the cause of
action ¥ Whether the orders would be deemed reasonable
now that hostilities are at an end is a debatable question.
We are still legally at war and the war power is in no
degree abated by the armistice. This was clearly demon-
strated by the court in the decision which sustained the
taking over of the transatlantic cables after the signature
of the armistice.

It seems therefore that there.is at the present time no
substantial right of action against a railroad which is under
government control. An action may be brought if service
can be had in the prescribed district (see Moore v. Afchi-
son, etc., R. Co., 174 N. Y. S. 60, wherein the plaintiff
was unable to bring suit in either of the jurisdictions
specified in the order of the Director General). When a
judgment is obtained it will be paid when the Director
General sees fit to order it to be paid. This is obviously
a situation of no little hardship. Shippers are absolutely
at the mercy of clerks of the railroad administration in
the matter of claims for loss or damage. Crippled em-
ployees are condemned to wait indefinitely for compen-
sation. It is not likely that railroad claim agents have
changed their methods with the change of employers, and
it is impossible to say how many unjust and inadequate
settlements have been forced on persons unable to endure
the long delays which the system makes possible.

Criticism of measures enforced during the war is in the
main unreasonable. At that time men were dealing with

b
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unaccustomed problems under the stress of a desperate
emergency. Mistakes and individual cases of hardship
were inevitable, and the blame must fall on those who
allowed the day for intelligent preparation to pass. But
five months have elapsed since the armistice was signed
and while conditions have not returned to normal, the stress
of the emergency has relaxed. On every hand the need
for the speedy resumption of peaceful industry is felt.
What could more effectually impede that resumption than
for the great arteries of commerce, with which all business
comes into contact, to remain the beneficiaries of a sub-
stantial moratorium? Inconvenience and injustice which
were endured without complaint in the hour of the nation’s
peril will not be borne patiently now that the peril has
passed. An act of Congress is not necessary to restore the
rights of litigants against the railroads. All that is needed
is the revocation by the Director General of the orders
which have been referred to and the making of an order
for the immediate payment of every claim on the rendi-
tion of a judgment by the highest court to which it is
desired to carry the case. The problem of railroad control
i8 one which will require much time and consideration for
its solution, but the restrictions on suits against the rail-
roads, however useful as war measures, have outlived the
necessity which alone could justify their existence.

Aside from mere considerations of expediency there is
a principle involved which should not be ignored. If the
federal government is to engage in activities which par-
take of the nature of industry rather than of government,
it should not carry its sovereign capacity into those ac-
tivities. In strictly governmental matters it may not be
unseemly for executive powers to be asserted in derogation
of the jurisdiction of the courts. But in a matter so far
removed from the sphere of government as the operation
of a railroad such an assertion is inconsistent with the
spirit of our institutions and destructive of public respect
for law. Free access to the courts and unquestioning
obedience to their decisions are the very foundation of
public law and order. Any official act in derogation of
these essentials of good citizenship, however well inten-
tioned, is very apt to bear fruit in future lawlessness.

W. A, S.

REQULATION OF CHILD LABOR BY FEDERAL TAXATION.

AT the outset it may be well to say that the writer is
in hearty sympathy with all legitimate efforts to protect
the child from exploitation by mercenary employers, and
would like to see adequate laws passed by every state in
the Union which would encompass this result. It is not
with the end sought but with the means adopted that the
quarrel lies. Undismayed by the decision of the Supreme
Court in Hammer v. Dagenhart, 246 U. S. 667, 38 S.
C. R. 581, declaring the act of Congress prohibiting the
shipment in interstate commerce of the products of child
labor to be unconstitutional on the ground that the regu-
lation of labor conditions was purely a local matter, and
as such reserved to the states for control, Congress has

again attempted to usurp this right, this time by means |-

of the very effective bludgeon of taxation. In the War
Revenue bill passed at the recent session of Congress the
following provision was incorporated: “Every person

(other than a bona fide boys’ or girls’ canning club recog-
nized by the Agricultural Department of a State and of
the United States) operating (a) any mine or quarry
situated in the United States in which children under the
age of sixteen years have been employed or permitted to
work during any portion of the taxable year; or (b) any
mill, cannery, workshop, factory, or manufacturing estab-
lishment situated in the United States in which children
under the age of fourteen years have been employed or
permitted to work, or children between the ages of four-
teen and sixteen have been employed or permitted to work
more than eight hours ip any day or more than six days
in any week, or after the hour of seven o’clock post merid-
ian, or before the hour of six o’clock ante meridian, dur-
ing any portion of the taxable year, shall pay for each
taxable year, in addition to all other taxes imposed by
law, an excise tax equivalent to 10 per centum of the entire
net profits received or accrued for such year from the
sale or disposition of the product of such mine, quarry,
mill, cannery, workshop, factory, or manufacturing estab-
lishment.” By thus taxing the products of manufacturers
employing child labor Congress has put an end to such
labor as effectively as if all the states had passed laws
specifically forbidding it, and to make assurance doubly
sure and prevent the employment of children so young
and at a wage so low as to enable the manufacturer to pay
and still compete successfully with his rivals it is further
provided by the act: “If any such person during any tax-
able year or part thereof, whether under any agreement,
arrangement, or understanding or otherwise, sells or dis-
poses of any product of such mine, quarry, mill, cannery,
workshop, factory, or manufacturing establishment at less
than the fair market price obtainable therefor either (a)
in such manner as directly or indirectly to bemefit such
person or any person directly or indirectly interested in
the business of such person; or (b) with intent to cause
such benefit; the gross amount received or accrued for
such year or part thereof from the sale or disposition of
such product shall be taken to be the amount which would
have been received or accrued from the sale or dispo-
gition of such product if sold at the fair market price.”
It seems futile in these days of the wholesale destruction
and surrender of the rights of the states to protest against
the action of Congress in thus invading by indirect
methods the domain of the rights of the states. That the
regulation and control of labor conditions is purely a local
state matter cannot now be denied—it is no longer a de-
batable question, for the Supreme Court has declared in
no uncertain terms that it is beyond the power of Congress
to control. To a firm believer in the doctrine of states’
rights as conceived by the founders of our government and
embodied in our constitution it brings a rather unpleasant
realization of the trend of the times to see the greatest
law-making body in the country deliberately and know-
ingly violate that doctrine. However this article is not
intended as a dissertation on the subject of states’ rights
but as a discussion of the power of taxation with particular
reference to the protection afforded by the constitution
against unreasonable or arbitrary classification of the sub-
jects to be taxed. J

Putting aside the rather questionable policy of deliber-
ately invading the rights of the state in a matter judicially
determined to be within their exclusive province by the
highest court in the land, it is of interest to note, the



10 LAW NOTES

|APrm, 1919.

were entitled to have defendants restrained from appropriating
plaintiffs’ news in the way that this had been done. The ratio
decidends was that the defendants had unfairly competed with
the plaintiffs in the business in which the parties were rivals.

In arriving at this eonclusion the court did not find it neces-
sary to ecome to any decision on the abstract questions as to
whether news could be the subject of property, or what amounts
to publication within the meaning of copyright law. The decision
is based on a striet regard to the circnmstances of the case and
the relative positions of the parties. Thus, it was held that in
a sense to both parties alike news was property: “However little
susceptible of ownership or dominion in an absolute sense, it is
the stock-in-trade, to be gathered at the cost of enterprise, or-
ganization, gkill, labor, and money, and to be distributed and
sold to those who' will pay money for it, as for any other mer-
ehandise.” And further on it is said that news, from this
point of view, “has all the attributes of property necessary for
determining that misappropriation of it by a competitor is
unfair competition.” On the question of any property in the
news being abandoned on publication, it was held that the obvious
intention of the plaintiffs was not to abandon their rights the
moment the news appeared in a newspaper, for this would nullify
their efforts to gain the commercial advantages attached to col-
lection and early distribution. The ratio of the judgment is
very clearly shown in the following passage: “The view we
adopt does not result in giving to the complainant the right to
monopolize either the gathering or the distribution of news, or,
without eomplying with the Copyright Act, to prevent the repro-
duction of its news articles, but only to postpone participation
by the complainant’s competitors in the processes of distribution
and reproduction of news that it has not gathered.” The actual
order made was that defendants should be restrained from tak-
ing or using the plaintiffs’ (or “complainant’s”) news from bul-
Jetins issued by the -eomplainant “until its commercial value as
news to complainant and all its members has passed away.”

This American ease goes further, in more than one direction,
than any English case yet reported. Nevertheless, it is believed
that the decision would, under similar circumstances, be followed
in England. There are at least three well-known cases in the
English reports on the subject of the right to some protection
for news specially' collected and distributed. These relate to
particular kinds of news—=Stock Exchange, horse-mcing, and
ericket—but the principal of each would apply to news in gen-
eral. Each is, howcver, based on the common law right of an
author to unpublished literary matter, and the Ameriecan refer-
ence to unfair competition in business eonstitutes a distinct ad-
vance on the English case law. That news is in a sense property
is recognized in these English cases quite a8 much as by the
Supreme Court of the United States.

Ezchange Telegraph Company v. Gregory (74 L. T. Rep. 83;
(1896) 1 Q. B. 147) related to Stock Exchange news. The
plaintiffs were a telegraphic news agency supplying the Stock
Exchange ‘4ape prices” to their subscribers, the latter being
under agreement not to sell or communicate the news so received
to non-subscribers. Defendant was a non-sabseriber, and induced
a subseriber to furnish him with the plaintiffs’ tape prices. De-
fendant was restrained from “printing or multiplying eopies”
of the plaintiffie’ eopyright information as published in their
newspaper and tapes, and also from obtaining such copies from
the plaintiffs’ tapes. The case was thus in part based on statu-
tory eopyright. It was, however, distinctly laid down in the
Court of Appeal that the plaintiffs had a common law right of
property in the information collected and supplied, though this
was treated as unpublished litérary matter. Thus, Lord Esher

sgid: “This information—this collecting together of materials
80 as to give knowledge of all that has been done on the Stock
Exchange—is something which ean be sold. It is property, and
being sold to the plaintiffs it was their property.”

Ezchange Telegraph Company v. Central News (76 L. T. Rep.
6591; (1897) 2 Ch. 48) related to horse-racing, and has more
resemblance to the American ease, since the' parties were rival
news agencies. There was no question of statutory eopyright,
but the defendants by some means managed to obtain informa-
tion which the plaintiffs had ineurred expense in collecting. An
injunction was granted restraining defendants from surrepti-
tiously obtaining or eopying from the plaintiffs’ tapes, &e., in-
formation collected by the plaintiffs. Mr. Justice Stirling said:
“By the expenditure of labor and money the plaintiffs had ac-
quired this information, and it was in their hands valuable prop-
erty in this sense—that persons to whom it was not known were
willing to pay, and did pay, money to acquire it.”

The third of the three cases referred to is Ezchange Telegraph
Company v. Howard (1906, 22 Times L. Rep. 3756). This related
to ericket news, and was a contest between rival news agencies.
An injunction was granted as in Ezchange Tslegraph Company
v. Central News (sup.). Mr. Justice Buckley (now Lord Wren-
bury) said: “The knowledge of a fact which is unknown to
many people may be the property of a person, in that others
will pay the person who knows it for the information as to
that fact; in unpublished matter there is at common law a right
of property, or there may be in the circumstances of the case.
The plaintiffs sue here, not in copyright at all, but in respect
to their common law right of property in information which
they had collected, and which they were in a position to sell.
Their case is that the defendant has stolen their property; that
he has surreptitiously obtained that which belonged to them and
now is in rivalry with them.”

It will 'be noticed that these English cases go quite as far as
the American case in laying down the position that news may be
the subject of property. Though not so strongly stated, it is also
plainly implied in the English cases that supplying informa-
tion to subseribers is not such a publication as to constitute an
abandonment of the news agency’s property in the news. The
great point of difference between the American case and the
English cases cited is that in the former the absence of statutory
copyright protection is treated distinctly as unimportant, and
the common law right is extended beyond the point in tige when
publication has taken place—on the ground that it is not a case
of copyright or unpublished literary matter at all, but a case
of unfair competition in a rival business.

Apparently no English ease has yet decided that matter
printed in a newspaper may still be considered as not having
been published so as to destroy the author’s or owner’s pro-
prietary rights in unpublished matter. The principle under
which information supplied otherwise than by newspaper to sub-
scribers is mot considered to be “published” for all purposes

might well be extended to the case of the printing of the same

information in early editions of newspapers. The intention of
the owners of the news or information in issuing early editions
of newspapers is precisely the same as in furnishing the informa-

tion by tape or similar means to a number of individual sub- -

scribers. Publication or no publication is a question of inten-
tion, as may be seen by the case of a book printed “for private
circulation only.” The question of intention is well put in one
passage of the judgment of the Supreme Court of the United
States in the American case referred to above: “The conten-
tion that news is abandoned to the public for all purposes when
it is published in the first newspaper is untenable. Abandonment

aan® o, P,
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i8 a question of intent, and the entire organization the Asso-
ciated Press negatives such purpose.” The principle as thus
stated might well be accepted in the English courts.—Law TiMEs.

Quzses of Indervest

RiGHT OoF COMPENSATED SURETY TO SUBROGATION.—It seems
that the fact that a surety is compensated for becoming such
does not affeet his right to be subrogated to the rights of the
creditor in case he pays the debt. It was so held in Wasco
County v. New England Equitable Ins. Co., 88 Oregon 465, 172
Pac. 126, reported and annotated in Ann. Cas. 1918E 656,
wherein the court said: “The fact that the insurance company
is a compensated surety does not affect its right to claim the
benefits of subrogation. It is true that the rule of strictissimi
juris, which is generally available to those who are sureties with-
out compensation, is usually relaxed when applied to a paid
surety. In this jurisdiction the rule is that a hired surety
must show that his rights have been injuriously affected before
be can defeat his contract of suretyship. Neilson v. Title
Guaranty, ete., Co. 81, Ore. 422, 427, 159, Pac. 1151. A court
of equity grants the right of subrogation because the surety has
paid the debt of the principal, and the right of subrogation is
not dependent upon whether the surety was or was not paid to
sign the bond. It is enough that the surety was obliged to pay
and did pay the debt: Lewis v. U. S. Fidelity, etc., Co. 144, Ky.
425,138 S. W. 305, Ann. Cas. 1913A 564 ; National Surety Co. v.
Berggren, 126 Minn. 188, 148 N. W, 55.”

Powzr or MUNICIPALITY TO ENGAGE 1N BUsiNEss oF FURNISH-
iN@é FueL 10 Its INHABITANTS.—In Jones v. City of Portland,
245 U. 8. 217, 38 8. Ct. 112, reported and annotated in Ann.
Cas. 1918E 660, the United States Supreme Court affirmed the
judgment of the Supreme Judicial Court of ‘Maine, in holding
that a municipality may operate a yard for the sale of wood and
coal to its inhabitants at cost and may raise by taxation the
funds necessary for the establishment of such a yard. Mr.
Justice Day said: “The authority to furnish light and water
by means of municipally owned plants has long been sanctioned
as the accomplishment of a public purpose justifying taxation
with a view to making provision for their establishment and oper-
ation. The right of a municipality to promote the health, com-
fort and convenience of its inhabitants by the establishment of
a plant for the distribution of natural gas for heating purposes
was sustained, and we think properly so, in State v. Toledo, 48
Ohio St. 112, 26 N. E. 1061, 11 L. R. A. 729. We see no reason
why the state may not, if it sees fit to do so, authorize a munici-
pality to furnish heat by sueh means as are necessary and such
systems as are proper for its distribution. Heat is as indis-
pensable to the health and comfort of the people as is light or
water. In any event we are not prepared to say that when a
state anthorizes a municipality to tax with a view to providing
heat at cost to the inhabitants of the city, and that purpose
is declared to be a publie one, the property of & citizen who is
taxed to effect such purpose is taken in violation of rights
secured by the Constitution of the United States.”

Lzvy oF State IncoMe Tax oN INcoME PRODUCED BY INTER-
orATE COMMERCE.—A state income tax may, it seems, be levied
on income of a domestic manufacturing company derived from
goods shipped to a branch office in another state and there sold.
In so holding, the United States Supreme Court, in United States

Glue Co. ». Oak Creek, 247 U. 8. 321, 38 8. Ct. 499, reported
and annotated in Ann. Cas. 1918E 748, said: “The difference in
effect between a tax measured by gross receipts and one measured
by net incoms, recognized by our decisions, is manifest and sub-
stantial, and it affords a convenient and workable basis of dis-
tinction between a direct and immediate burden upon the busi-
ness affected and a charge that is only indirect and ineidental,
A tax upon gross receipts affects each transaction in proportion
to its magnitude and irrespective of whether it is profitable or
otherwise. Conceivably it may be sufficient to make the differ-
ence between profit and loss, or to so diminish the profit as to
impede or discourage the conduct of the commerce. A tax upon
the net profits has not the same deterrent effect, since it does not
arise at all unless a gain is shown over and above expenses and
losses, and the tax cannot be heavy unless the profits are large.
Such a tax, when imposed upon net incomes from whatever
source arising, is but a method of distributing the cost of gov-
ernment, like a tax upon property, or upon franchises treated '
as property; and if there be no discrimination against interstate
commerce, either in the admeasurement of the tax or in the
means adopted for enforcing it, constitutes one of the ordinary
and general burdens of government, from which persons and
corporations otherwise subject to the jurisdiction of the states
are not exempted by the Federal Constitution because they
happen to be engaged in commerce among the states. And so
we hold that the Wisconsin income tax law, as applied to the
plaintiff in the case before us, can not be demed to be so direct
a burden upon plaintiff’s interstate business as to amount to an
uneonstitutional interference with or regulation of commerce
among the states. It was measured not by the gross receipts, but
by the net proceeds from this part of plaintiff’s business, along
with a like imposition upon its income derived from other
sources, and in the #me way that other corporations doing busi-
ness within the state are taxed upon that proportion of their
income derived from business transacted and property located
within the state, whatever the nature of their business.”

RiGET T0 StTock DIVIDEND A8 BETWEEN LiFE TENANT AND
REMAINDERMAN.—In Poole v. Union Trust Co., 191 Mich. 162,
157 N. W. 430, reported and annotated in Ann. Cas. 1918E 622,
it was held that where a stock dividend represents not accumu-
lated earnings but an enhancement of the value of the corporate
assets, it is to be regarded as accruing to the corpus and belongs
to the remainderman instead of to the life tenant. Said the
court: “The courts in this country have not been able to agree
on a rule for ¢he division between life tenant and remainder-
man of unusual and extraordinary distributions, in the form
of stock or cash, made from earnings, though the majority favor,
and the tendency is toward, the Pennsylvania rule, which appor-
tions them according as they were earned before or after the
commencement of the life estate, rather than the Massachusetts
rule, which is thus stated in Minot v. Paine, 99 Mass. 101, 108,
96 Am. Dec. 705: ‘A simple rule is, to regard cash dividends,
however large, as income, and stock dividends, however made,
as capital’ They do seem, however, to be agreed on the prin-
ciple that such distributions belong to the corpus of the estite,
not the income, when they represent a reduction of capital, or a
change of its form, or an enhancement of the value of the
capital assets from causes other than the accumulation of earn-
ings. Kalbach v. Clark, 133 Ia. 215, 110 N. W. 599, 12 L. R. A.
(N. 8.) 801, 12 Ann. Cas. 647; Miller v. Payne, 150 Wis. 354,
136, N. W. 811; Thayer v. Burr, 201 N. Y. 155, 94 N. E. 604,
approved in In re Osborne, 209 N. Y. 450, 103 N. E. 723, 823,
50 L. R. A. (N. S.) 510, Ann. Cas. 1915A 298; Ex. p. Humbird,
114 Md. 627, 80 Atl. 209; 5 Thompson on Corporations (2d
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ed.) §5414; Holbrook v. Holbrook, 74 N. H. 201, 66 Atl. 124,
12 L. R. A. (N. S.) 768, and note; and note in 35 L. R. A.
(N. 8.) 563. And this principle is not intrenched upon by those
decisions (e.g., Bryan v. Aiken, 10 Del. Ch. 446, 86 Atl. 674;
Boyer’s Appesl, 224 Pa. St. 144, 73 Atl. 320; Smith v. Dana, 77
Conn. 543, 60 Atl 117, 69 L. R. A. 76, 107 Am. St. Rep. 51),
which give to the life tenant steck dividends which represent
accumulations of earnings invested in improvements or exten-
sions. Such decisions view the distribution as one of earnings
essentially though their form has been changed by the corpora-
tion.” Referring to the dividends involved in the case at bar,
the court continued: “Instead of representing transmuted earn-
ings, these stock distributions, according to the only evidence in
the record, seem to represent merely an enhancement in value
of the corporate assets, from causes other than the accumu-
lation of earnings, apparently due to good management and the
growth of trade. . .. The trial judge was therefore correct in
holding that under the showing made in this record the stock
dividends should be considered as part of the corpus of the
estate, rather than as income.”

NuUrsING A8 PracTicE oF MEDICINE—In Frank v. South, 175
Ky. 416, 194 S. W. 375, reported and annotated in Ann. Cas.
1918E 682, the court held that a duly licensed, experienced, and
trained nurse, employed by a licensed physician and surgeon to
administer anesthetics under his personal direction and super-
vision, was not engaged in the practice of medicine within the
meaning of the Kentucky statute on that subject, it appearing
that the nurse in question had never opened an office or an-
nounced to the people her ability to treat the sick, and had never
held herself out to be a physician. In the course of a long
and interesting opinion, it was said: It is, however, contended
that the trained nurse, who administers an anesthetic, must, at
some time, exercise her own judgment and thus bring her within
the definition of ‘to practice medicine,” in this, that the surgeon
is engaged with his duties in performing the operation, and it
may become necessary to apply another anesthetic, instead of the
one being used, the fact, that she observes the symptoms, which
would make the change necessary and gives notice to the physi-
cian, who may then direct her further action. Whether such
cases as this arise, which cannot be provided for beforehand is
a matter peculiarly within the knowledge of the surgeons, but if
such a contingency shounld arise, does it amount to the practice
of medicine as defined by our statutes, according to the popular
sense in which the language to treat any human ailment or in-
firmity by any method whatsoever was used, and in the sense in
which the lawmakers intended? If a physxemn makes a diag-
nosis and discovers the ailment of the patient, who is attended
by & nurse, and prescribes eertain medicines to be given, when
the medicine already given shall affect the patient in a certain
way; to determine when the medicine should be given requires the
exercise of some degree of judgment by a nurse; or if physician
ghould direct the nurse to administer a certain potion when the
pulsation of the patient should be quickened or when his tem-
perature should arise, or if he should direct her to bathe the
patient to allay a fever, if it should arise, in all these con-
tingencies, the nurse would have to exercise some degree of
judgment, but to hold that such would constitute her a practi-
tioner of medicine and prohibit her from the rendition of such
services, it would have the effect, as said in Nelson v. State Board
of Health, supra, ‘to deprive the people of all services in sick-
ness, other than those which are gratuitous, except when rendered
by a licensed physician.’ The practice of surgery is one method
of the ‘practice of medicine,’ and consists of an attempt to cure
or alleviate a bodily infirmity or ailment by surgical means, that
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is, to treat the ailment or mﬂnmty by applying manual opera-
tions or instrumental appliances, or by the use of the surgical
knife. To enable the patient to bear the operation with a
greater degree of safety and to recover from the effects of it
more surely and rapidly, oftentimes, his general physieal con-
dition is improved by the administration beforehand; he is
bathed and certain portions of the body specially sterilized to
prevent infection of any kind, and anesthetics administered to
deaden the pain of the operation. The duties are performed
by assistants selected by the surgeons, and who perform them
under his direction and supervision, and when performed by
them, as directed, without diagnosis of the disease or preserib-

- ing the remedy, or the medicines to be used, or making use of

the surgical means to cure or alleviate the disease, but only act
as the hands of the surgeon, have never, in the popular sense,
been considered as practicing surgery, or treating a dlsease or
ailment by surgical means.”

Facr tTHAT WoMaN CONTRACTS MARRIAGE WITH INTENT NoT
70 ASSUME MARITAL RELATION AS GROUND FOR ANNULMENT.—
In Millar ». Millar, 175 Cal. 797, 167 Paec. 394, reported and
annotated in Ann. Cas. 1918E 184, it was held that the secret
determination of a woman on contracting a marriage to refuse
from the outset to permit marital intercourse by the husband,
and her consistent adherence to such refusal at all times after
the marriage, constitute such fraud as will warrant an annul-
ment of the marriage. Said the court: “Marriage is defined
by our Civil Code as ‘a personal relation arising out of a civil
contract, to which the consent of parties capable of making
that contraet is neeeesary (Section 55.) As we have seen,
our law provides that when such consent on the part of either
party is obtained by ‘fraud,’ the marriage may be annulled at
the suit of the other, unless the fraud is waived by free cohabi-

tation after discovery; i other words, such marriage is voidable
at the instance of the injured party. As was said in Sharon v.
Sharon, 75 Cal. 1, 8, 16 Pac. 345, while the contract is simply
that the parties forthwith enter into the relation of marriage,
‘the rights and obligations of that status [relation] are fixed
by society in accordance with the principles of natural law.
These principles of natural law are perfectly understood, cer-
tainly in so far as the particular matter here involved is con-
cerned. The obligation of the relation in this behalf is such,
to use the language of the supreme judicial court of Massachu-
setts in Smith v. Smith, 171 Mass. 404, 68 Am. St. Rep. 440,
41 L. R. A. 800, 50 N. E. 933, as to be ‘essential to the very
existence of the marriage relation,’ a proposition as to which
there appears to be no dissent in the authorities. . . . As said
in Martin v. Lawrence, 156 Cal. 194, 103 Pac. 913: ‘Where a
defendant makes a promise touching a substantive part of the
consideration moving to the plaintiff in bad faith and without
intent to perform the promise, it constitutes a species of frand
well recognized in equity and in terms denounced by the code.
We can see no good reason why this is not true with regard to
the marriage relation. It may readily be conceded that a court
should not annul a marriage on the ground of fraud except in
extreme cases, where the particular fraud goes to the very
essence of the marriage relation, and especially is this true where
the marriage has been fully consummated and the parties have
actually assumed all the mutual rights and duties of the relation.
In such a case considerations of public policy intervene, and
courts are loath to annul a marriage. (See Smith v. Smith, 171

'Mass. 404, 68 Am. St. Rep. 440, 41 L. R. A. 800, 50 N. E. 933.)

But no consideration of public policy precluding relief exists
under such circumstances as are established by the findings in
this case, and the authorities generally recogmize that in such
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cases the marriage should be annulled for fraud. . . . That the
law provides for the dissolution of the relation of marriage by
divorce for specific violations after marriage by one party of
duties appertaining to the relation, including the particular obli-
gation here involved, is altogether immaterial. Such subsequent
violations in no way go to the original validity of the marriage.
The alleged fraud in this case is not based upon any mere
violation of any duty of the marriage relation, but upon a fraud-
ulent misrepresentation made by plaintiff at the time of the
marriage, by which the eonsent of Millar to enter into the mar-~
riage was obtained, a matter, as we have seen, which goes to
the original validity of the marriage, and renders it, at the suit
of the injured party, void ab nitio.”

POWER OF STATE T0 COMPEL RAILROAD TO BUILD SIDETRACK.—
In Ochs v. Chicago, ete., R. Co., 135 Minn. 323, 160 N. W. 866,
reported and annotated in Ann. Cas. 1918E 337, it was held
that “the state under its police power may empower a public
serviee commission to require a railroad company to provide such
sidetrack facilities fo industries adjacent to its tracks as shall
be found to be necessary and reasonable under all the circum-
stances, and may apportion the necessary expense therefor be-
tween the company and the industry in such manner as shall
be found to be reasonable.” The court said: “The principal
contention of the company, however, is that it cannot be com-
pelled to bear any part of the expense of constructing the
proposed sidetrack without infringing the constitutional inhibi-
tion against taking private property for public use without com-
pensation. The question is whether the state under its police
power may require the company to provide such sidetrack facili-
ties to industries adjacent to its tracks as shall be found to be
necessary and reasonable under all the circumstances, and may
apportion the necessary expense therefor between the company
and the industry in such manner as shall be found to be reason-
able, without compensation to the eompany other than the en-
hancement in the value of its property which will follow from
the sidetracks becoming a part of such property and from the
additional business brought to the company. That the additional
business brought to the company will be of a substantial amount
in this case appears from the fact that complainant paid the
company more than $10,000 in freight charges during the year
preceding the initiation of these proceedings and that the addi-
tion to the plant will more than double its output. The necessity.
for the sidetracks, if complainant is to operate its plant success-
fully, is not questioned; and, if the expense therefor may be
apportioned between the industry and the railroad, the reason-
ableness of the apportionment is not questioned. The position
of the company is that it cannot be required to bear any part
of such expense. The company relies largely upon the decision
of the United States Supreme Court in Missouri Pac. R. Co. v.
Nebraska, 217 U. S. 196, 30 S. Ct. 461, 54 U. S. (L. ed.)
727, 18 Ann. Cas. 989. The statute under consideration
in that case required the railroad company to construct side-
tracks at its own expense, when application was made there-
for, without any opportunity whatever for a hearing as to the
necessity or reasonableness of the proposed expenditure. Under
our law the company cannot be required to construct a sidetrack
until the commission, after a full hearing and a consideration
of all the circumstances, has determined that its construction is
necessary, and that the part of the expenditure therefor appor-
tioned to the company is reasonable. If dissatisfied with the
determination made by the commission, the company may have
the entire matter reviewed by the courts. We think there is a
wide difference between the question involved here and those
decided in the case cited. Complainant relies upon the decision

.

of this court in State v. Chicago, ete., R. Co., 115 Minn. 51, 131
N. W. 859. The facts involved in that case were so nearly like
the facts involved in the present case that we think the decision
in that case determined the' controlling questions in the present
case, The same constitutional objection to the proceeding made
in the present case was urged without avail in that case, and the.
doctrine of that case leads to an affirmance of the judgment in
this case. The final solution of such problems rests with the
Supreme Court of the United States, and we shall unhesitatingly
apply the rule which that eourt shall establish, but we do not
understand that that court has held that a state, in the exercise
of its police power, may not require a railroad to provide neces-
sary sidetrack facilities to an industry adjacent to its tracks
upon such terms as shall be found to be reasonable under all
the circumstances and after a full hearing, although such terms:
may impose a part of the expense therefor uponthe railroad.”

VaLmiry oF STocK VOTING AGREEMENT.—While an agreement
by the holders of the majority of the stock of a corporation to
co-operate in a certain corporate poliey is valid, an agreement
of that kind which contemplates that one of the parties shall
have the sole control of the corporation, and that directors and
officers shall be elected who will surrender their official powers
wholly to him, is against public policy. It was so held in
Manson v. Curtis, 223 N. Y. 313, 119 N. E. 559, reported and
annotated in Ann. Cas. 1918E 247, wherein the court said: “The
respondent asserts and argues that the agreement before us
contravenes a statutory provision and the policy of the state,
because in intent and effect it withdraws from the direetors of
the corporation that control and direction of the corporate
affairs and business which the statutes and the law will vest in
and confine to them. . . . The prerogatives and funetions of
the directors of a stock corporation are sufficiently deflned and
established. The affairs of every corporation shall be managed
by its board of directors (General Corporation Law [Cons. Laws,
ch. 23], section 34), subject, however, to the valid by-laws
adopted by the stockholders. (Section 11, subd. 5; Stock Cor-
poration Law [Cons. Laws, ch. 59], scction 30.) In corporate
bodies, the powers of the board of directors are, in a very im-
portant semse, original and undelegated. The stockholders do
not confer, nor can they revoke those powers. They are deriv-
ative only in the sense of being received from the state in the
act of incorporation. The directors convened as a board are the
primary possessors of all the powers which the charter confers,
and like private principals they may delegate to agents of their
own appointment the performance of any acts which they them-
selves can perform. The recognition of this prineciple is abso-
Iutely necessary in the affairs of every corporation whose powers
are vested in a board of directors. (Hoyt v. Thompson, 19
N. Y. 207, 216.) All powers directly conferred by statute, or
impliedly granted, of necessity, must be exercised by the direct-
ors who are constituted by the law as the agency for the doing
of corporate acts. In the management of the affairs of the cor-
poration, they are dependent solely upon their own knowledge
of its business and their own judgment as to what its interests
require. (Beveridge v. New York EL R. Co., 112 N. Y. 1, 19
N. E. 489, 2 L. R. A, 648.) While the ordinary rules of law
relating to an agent are applicable in considering the acts of a
board of directors in behalf of a corporation when dealing with
third persons, the individual directors making up the board are
not mere employees, but a part of an elected body.of officers
constituting the executive agents of the corporation. They hold
such office charged with the duty to act for the corporation ac-
cording to their best judgment, and in so doing they ecannot
be controlled in the reasonable exercise and performance of
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such duty. As a general rule, the stockholders cannot act in
relation to the ordinary business of the corporation, nor can
they control the directors in the exercise of the judgment vested
in them by virtue of their office. The relation of the directors
to the stockholders is essentially that of trustee and cestui- que
trust. The peculiar relation that they bear to the corporation
and the owners of its stock grows out of the inability of the
corporation to act except through such managing officers and
agents. The corporation is the owner of the property, but the
directors in the performance of their duty possess it, and act
in every way as if they owned it. (People v. Powell, 201 N, Y.
194, 94 N. E. 634.) Directors are the exclusive, executive repre-
sentatives of the corporation and are charged with the admin-
istration of its internal affairs and the management and use
of its assets. (Pollitz v. Wabash R. Co., 207 N. Y. 113, 100
N. E. 721.) Clearly the law does not permit the stockholders
to create a sterilized board of directors. Corporations are the
creatures of the state and must comply with the exactions and
regulations it imposes. We conclude that the agreement here
is illegal and void and its violation is not a basis for a cause
of action.”

New Books

. A Treatise on Federal Tazes. By Henry Campbell Black, LL.D.
Fourth Edition. Kansas City, Mo.: Vernon Law Book
Company. 1919,

This work is already well known by virtue of its three pre-
vious editions and the professional reputation of its author.
The fourth edition just published shows a considerable revision
of .the previous edition on account of the insertion of the new
Revenue Act enacted in February, 1919, The new edition in-
cludes a consideration, not only of the income tax, but also of
the estate tax, the war profits and excess profits tax, the eapital
stock tax on corporations, the excise taxes on various occupa-
tions, the taxes on transportation, communication, and insur-
ance, the stamp tax, and the excise, commodities, and miscel-
laneous taxes laid by the act of 1919, as well as general chapters
on the assessment, payment, and eollection of internal revenue
taxes, and on the refunding and recovery of taxes illegally ex-
acted. The full text of the income-tax provisions of the new
law is set forth verbatim in an appendix. The other titles of
the statute, dealing with thé other forms of taxation which it
imposes, are quoted at length, by sections or paragraphs, in the
several chapters in which those forms of taxation are discussed.

News of the Profession

AvABAMA Bar Asg0ociATION.—The annual meeting of the Ala-
bama Bar Association will be held at Selma, July 4 and 6.

NorTH CaAROLINA JURIST DEAD.—Judge N. H. Justice of the
North Carolina superior court died early in February.

AssisSTANT UNITED STATES ATTORNEY GENERAL QuIitTs.—Q@.
Carroll Todd has resigned as Assistant United States Attorney
General.

CouNTY AND PROBATE JUDGES OF ILLINOIS MEET.—The annual
meeting of the state association of county and probate judges of
Illinois met at Springfield the latter part of February.

GaLesBURG ILL1NOIS LaowyerR DEap.—Colonel Clark E. Carr
of Galesburg, Illinois, a praeticing lawyer in that city for many
years, and minister to Denmark from 1889 to 1893, died Febru-
ary 28.

JupGe or Jowa SuprEME CourT DEAD.—Judge John C. Sher-
win of the Iowa Supreme Court died in February. He was on
the supreme court for 18 years and on the distriet eourt for
over 10 years.

" Nesrasga Bar Assoc1aTiON.—Stephen S. Gregory of Chicago,

former president of the American Bar Association addressed the
Nebraska Bar Association in the Creighton Institute of Law,
Omaha, on February 26. .

Micmigan Circurr Court CHANGE.—Judge Alfred J. Murphy
of the Michigan Circuit Court has resigned and his successor is
John H. Goff, who was appointed by the governor to fill the
unexpired term of Judge Murphy.

CHANGE IN PENNSYLVANIA JUDICIARY.—After serving seven-
teen years as judge of the Fairfield common pleas court John
G. Reeves has retired. His successor is Brooks E. Shell. Both
are residents of Lanecaster.

OMAHA Bar ASS0CIATION.—Judge Martin J. Wade of the
United States district eourt of Iowa recently delivered an address
under the auspices of the Omaha Bar Association on the subJect
of the reconstruction period.

Aagep NEw York JUriST DEAD.—Judge A. J. Dittenhoefer of
New York, the last one of President Lincoln’s electors, is dead
at the age of 82, It is said that he introduced the late Theodore
Roosevelt in polities.

Dears or NEw JErsgy JurisT.—Judge John N. Bogert,
seventy-nine years of age, and for twenty-four years on the New
Jersey Court of Errors, retiring four years ago, died Febrnary
13, at his home in Hoboken, N. J.

Ex-CoNGRESSMAN APPOINTED UNITED STATES ATTORNEY IN
Missour.—W. L. Hensley whose term as Congressman from
St. Louis ended March 4, has been appointed United States at-
torney for the St. Louis district succeeding Arthur L. Oliver.

DEAaTE OF DEAN OF SOUTHERN Law ScHOOL.—Judge Nathan
Green, dean of the law college of Cumberland University at
Lebanon, Tennessee, died February. 18. He was the oldest
teacher in the state, being at his death ninety years of age.

RENOMINATION OF UNITED STATES ATTORNEY FOR DISTRICT OF
MinNEsora.—Alfred Jaques, formerly of Dulnth, Minnesota, but
now of St. Paul, has been renominated to be United States at-
torney for the district of Minnesota.

SOUTHEASTERN MINNESOTA BaR As880CIATION.—The first
annual meeting of the Southeastern Minnesota Bar Association
will be held in Red Wing the first Tuesday in August. The
Association was organized at Rochester, Minn., the first of
March.

KaNsAs BAr ASS0CIATION.—In an address before the Kansas
Bar Association at Topeka, Senator A, M. Keene of Fort Scott
told the lawyers that 193 Kansas attorneys were in the army
during the recent war, and that 121 were officers.

AMERICAN BAR As8socIATION.—New London, Connecticut, has
been chosen as the place where the next annual meeting of the
American Bar Association will be held. It is to begin Septem-
ber 2. The association has never met in Connecticut.
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‘WoMEN’S Bar ASS0CIATION OF ILLiNois MEETS.—The annual
banquet of the Women’s Bar Association of Illinois was held at
the Hotel La Salle in Chieago, March 7. Justice Clyde E. Stone
of the Illinois %preme Court and Dr. Anna Howard Shaw were
among the speakars.

New ASSISTANT ATTORNEY GENERAL IN NEBRASKA.—Former
County Judge Ralph Wilson of Lincoln, Nebraska, who was ap-
pointed an assistant attorney general of Nebraska while in
France with the American army,” has returned to Lincoln and
taken up the duties of his office.

Trxas JupiciaL CHANGES.—H. C. Hughes of Galveston has
sueceeded Judge Clay Stone Briggs as judge of the tenth dis-
trict court, and T. D. Cobbs of San Antonio, has succeeded Judge
P. H. Swearingen, deceased, as one of the judges of the fourth
eourt of civil appeals.

PRESIDENT OF AMERICAN Bar AssociaTioN MapeE UNITED
SraTtes Circurr Jupee.—GQeorge T. Page of Peoria, Illinois, presi- .
dent of the American Bar Association, has been appointed by the
President a United States circuit judge, succeeding the late
Judge Christian C. Kohlsaat of Chicago.

APPOINTMENT OF ATTORNEY GENERAL OF UNITED -STATES.—A.
Mitehell Palmer of Pennsylvania, heretofore alien property cus-
todian, becomes Attorney General of the United States to-day,
succeeding Thomas Watt Gregory of Austin, the first Texan to
quit President Wilson’s Cabinet. Mr. Palmer is a native of
Stroudsburg, Pa., and since 1912 a member of the Democratic
National Committee. He served three terms in the House aa
Representative from the Twenty-sixth Pennsylvania District.

JorNT MEETING OF GEORGIA AND SOUTH CAROLINA BaAr Asso-
CIATION.—Preparations are being made for the annual meeting
of the South Carolina Bar Association at Tybee, near Savannah,
the last of May or the first of June. The Georgia Bar Associa-
tion will be in session at the same time and a joint meeting of
the associations is planned.

O=10 JuprciaL CHANGES.—Judge Thomas M. Bigger of the
common pleas court of Ohio, has been succeeded by Thomas J.
Duncan. Judge Bigger served for nearly twenty-five years.
Judge Wade Cushing, who resigned from the same court because
of his election to the appellate court has been succeeded by Edward
T. Dixon of Cincinnati.

AsSISTANT GENERAL COUNSEL OF UNITED STATES RAILROAD
ApMINISTRATOR APPOINTED.—Sanford H. E. Freund, assistant
general counsel of Great Northern Railroad, has been made assist-
ant general eounsel of the United States railroad administration,
with headquarters in Washington. For the last year Mr. Freund
has been on leave from the Great Northern, serving as director
of the clearance division of the federal employment service and
repreéentative of the war labor policies board in the facilities
division of the war industries board.

New Unitep StaTeEs ATTORNEY IN TEXAS—D. E. Simmons
who for more than two years was an assistant United States
attorney for the Houston, Texas, district, has been appointed
United States attorney by Judge J. C. Hutchison of the United
States District Court to fill the place, made vacant by the resigna-
tion of Jobn E. Green, Jr., pending an appointment by the
President. - )

Txxas Bar ASSOCIATION.—A committee of five members of the
Texas State Bar Association has been appointed by Cecil H. -
Smith, president, to encourage the organization and maintenance
of county bar associations to co-operate with the State associa-
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tion, and to have representation at the meetings of the State
association. The following have been appointed: Judge Walter
Monteith of Houston, Marshall Hicks of San Antonio, Wendel
Spence of Dallas, Judge A. H. Carrigan of Wichita Falls and
John W. Gaines of Bay City. The State Bar Association will
meet in Galveston July 1-2.

ForuMir UNrrEp STATES JUDGE ¥OR PORTO RICO DEAD.—Judge
William H. Holt, former United States distriet judge in Porto
Rico under President McKinley’s administration, died reeently
at his home near Louisville, Kentucky. He was 76 years old.
After practicing law for several years he was elected to the
Kentucky Court of Appeals, serving until his appointment to
the federal bench.

TeEE MINNESOTA BAR ASSOCIATION is preparing to take an
active part in Americanization work throughout the state. The
executive board of the association’s Americanization eommittee
has voted to extend the committee organization into every eounty
of Minnesota and to eo-operate with other agencies interested in
Americanizing the foreigner. Support of the Moon bill to make
English the basic language of instruction in schools, and of bills
prohibiting the publication of legal newspapers in foreign lan-
guages, was voted by the committee,

Tnglish Notes®

OPENING THE D0ORS TO WOMEN.—Although the result of the
General Election in respect to the admission of women to Parlia-
ment has followed the experience of the Dominions, where sane-
tion has been given to their entrance to the legislative assemblies,
no doubt further demands will be made for the opening to them
of hitherto closed doors. On the subject of women as members
of the Legal Profession there is an informing article by Mr.
Justice Riddell, of the Canadian Supreme Court, in the new
number of the Journal of the Society of Comparative Legisla-
tion. He gives particulars of the legislation in the Dominions
and the United States, and sums up the result of his experience
and inquiry as follows: “It has done some good, and no harm,
while all prophecies of ill results have been falsified; that its
effects on the profession and practice of law have been negligible,
and that it is now regarded with indifference and as the normal
and natural thing by Bench, Bar, and the community at large.”
In this connection it may be noted that the Soeciety of Compara-
tive Legislation have recently appointed Mrs. Hugh Campbell
to be in constant attendance at their chambers in 1, Elm-court,
which by the generous co-operafion of the Masters of the Bench
of the Middle Temple have now been secured as a permanent
home for the society. :

“CowPER AND THE Law.”—With all its reputed dryness, the
law has nevertheless attracted to its study a remarkable number
of men who have won a distinguished place in imaginative litera-
ture. Dramatists, novelists, and poets in plenty have studied the
law and entered one or other branch of the Profession, many of
them finding no incompatibility in the joinder of legal practice
and the pursuit of belles lettres. In connection with this, it is
interesting to learn that a paper on “Cowper and the Law” is
being prepared by Mr. Wilfrid Hooper for this year’s meeting
of the Cowper Society, and although the gentle poet’s active
participation in legal work was slight, despite the faet that he

*With eredit to English legal periodieals.
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was for a time a commissioner of bankrupts, his connection with
the law has several points of interest. His association with it
was hereditary. His grandfather, Spencer Cowper, rose to be a
Judge of the Common Pleas, after having had the singular ex-
perience of being tried for, but, of course, acquitted of, the
murder of a young Quakeress of Hertford; while his great-uncle,
William Cowper, first Earl Cowper, was the first Lord Chancellor
of Great Britain. But distinguished though these members of
the family were, their fame has been completely overshadowed
by that of the gentle poet, whose graceful verses and the “divine
chit-chat” of his letters have made the whole English-speaking
world his debtors. No mention of Cowper and the law would
be complete which did not recall his youthful association with
Edward Thurlow, the strong-minded and coarse-tongued Chan-
cellor. The two spent their legal apprenticeship in the office of
a solicitor named Chapman, although it is said that a good
deal of their time was more pleasantly devoted to “giggling and
making giggle” with Cowper’s three fair cousins, the daughters
of Ashley Cowper, who lived in Southamptonrow. It was in
those days that Thurlow promised that if he ever became Lord
Chancellor he would provide for his fellow-pupil. No doubt the
promise was playful, but one could wish that when in the full-
ness of time Thurlow reached the Woolsack he had not so com-
pletely forgotten Cowper, not even acknowledging the poet’s
lines, “On the promotion of Edward Thurlow, Esq., to the Lord
High Chancellorship of England.” It is true that many years
later, when Thurlow had retired, the two exchanged letters on
the comparative merits of rhyme and blank verse for a transla-
tion of Homer. As Campbell points out, Thurlow’s attitude to
Dr. Johnson and his generosity towards the poet Crabbe showed
that he could appreciate literary excellence, but this circum-
stance only makes the neglect of his old fellow-pupil the more
to be regretted. No doubt it matters little now when Cowper’s
name is more widely known than that of the Chancellor, but we
should have entertained more kindly feelings towards the great
lawyer had he spared a thought in the day of his power for the
retiring poet.

UNCORROBORATED EVIDENCE 1IN DivorcE ProceepiNgs.—It is
the general practice in matrimonial causes for the court not to
act on and grant relief on uncorroborated evidence of adultery.
That was clearly pointed out by Mr. Justice Bargrave Deane in
Curtis v. Curtis (21 Times L. Rep. 676). But, as his Lordship
was careful to add, there is no absolute rule, either of practice
or of law, that precludes the court from acting on such uncor-
roborated evidence. As regards uncorroborated confessions of
adultery, the test to be applied is whether the whole of the cir-
cumstances of the case are such as to convince the court that the
confession is true. It is not necessary, if the court is of opinion
that the confession is made in good faith and can be relied on,
that there should be any. independent corroborative evidence of
the adultery forthcoming. Such was the view expressed by Mr.
Justice Bucknill in Getty v. Getty (98 L. T. Rep. 60; (1917)
P. 334). And the same was adopted in its entirety by Sir
Samuel Evans, P., in the subsequent case of Weinberg v. Wein-
berg (27 Times L. Rep. 9). With these three anthorities as a
guide, Mr. Justice Coleridge had an easier task than would
otherwise have been presented to him in deciding the novel ques-
tion whether, in the recent case of Riches v. Riches and Clinch,
uncorroborated evidence should be accepted in the following
circumstances: A husband petitioned for the dissolution of
the marriage with his wife on the ground of her adultery, he
having discovered her in bed with the co-respondent. That
was the sole evidence in support of the petition. And it eannot

be denied that it was a strong case in which such uncorroborated
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evidence could alone be acted on. The evidence of the one per-
son whose interest in the petition proving successful was para-
mount was sought to be made available. Obvignsly, this was a
far more notable step in the direction of utilizif§ uncorroborated
evidence than was observable in Getty v. Gem'ubi sup.) and
‘Weinberg v. Weinberg (ubi sup.). For in botR of those cases
it was a wife’s confession of adultery by her that had to be
taken advantage of—evidence presumably against the interest
of the party by whom it had been given. In the present case,
the husband was in nowise supported in his statement that he
had seen his wife in bed with the co-respondent. But notwith-
standing that it was in favor of his own divorce proceedings that
that statement should be aeted on, all he had to rely on were
confession of adultery authorities. And those would be cases
where the confession would be contrary to the interest of the
person by whom it was made. When one considers, however,
the point of view from which Mr. Justice Coleridge regarded
the question that called for his decision, it is seen that his Lord-
ship did no violence to the “general practice in matrimonial
causes.” The law as to corroboration, he said, being the same
in all courts, and there being no statutory enactment making
corroboration essential in such a case as the present, the court
was entitled to determine from the evidence generally whether
the husband’s uncorroborated evidence was to be believed. And
the conclusion arrived at by the learmed judge was that it
could. In similar circumstances the court is consequently not
debarred by the general practice from acting likewise.

THE PAsSAGE oF BELLIGERENT TrooPS OVER NEUTRAL TERRI-
TORY.—The conduct of the Dutch Government in permitting
German troops to traverse Dutch territory on the day after the
conclusion of the armistice, these troops being in possession of
arms and military material and carrying off with them the
proceeds of their exactions in Belgium, is scarcely consistent
with the continuing friendship of Holland as a neutral to the
allied Powers. The attempt to justify such eonduct by the as-
sumption that the armistice is virtually a peace i8 scarcely worthy
of the school of Dutech jurists, who have made many notable
contributions to the exposition of the doctrines of international
morality. An armistice, as distinguished from the conclusion of
peace, is described as suspending military operations by mutual
agreement between the belligerent parties, and if its duration
is not defined—and the duration of the present armistice has
been defined and subsequently extended for a precisely limited
term—the belligerents may resume operations at any time, pro-
vided always the enemy is warned within the time agreed on in
accordance with the terms of the armistice. The distinetion
between an armistice and péace has since the present armistice
been markedly drawn by the attitude of the allied Powers to
the Central Powers, which is an attitude of severe aloofness,
devoid of any approach, however distant, to relations of recon-
ciliation or amity. The Dutch Government were bound by virtne
of the second article of the Hague Convention of 1907 to intern
German troops admitted into Dateh territory. The German army
by their retreat through Limberg, which was permitied by the
Duteh Government without any previous consultation with the
allies, and accordingly without their consent, has been placed in
a position to resume hostilities in the event of the failure of
the armistice to secure peace. The passing of belligerent troops
through neutral territory is wholly opposed to the practice of
international morality in its recent developments. To give a few
illustrations of cases in which the passage of belligerent troops
over neutral territory was refused in circumstances much less
objectionable than the ecircumstances attending the passage of
the German army through Duteh Limberg: In 1870 the Govern-




ArrIL, 1919.]

LAW NOTES o 17 -

#

ment of Switzerland refused to permit bodies of Alsatians en-
listed for the French army to cross her fronmtiers, although they
were traveling without arms or unmiforms, whereas the German
retreating army in their passage through Dutch Limberg had
both arms and uniforms. Again, in the same year, Belgium
thwarted an attempt of the Germans to send their wounded home
over their railways even when the privilege was asked in the
name of humanity. Subsequently assent was given at the Brussels
Conference to article 55 of the military code then drawn up,
providing that “the neutral State may authorize the transport
acr = its territory of the wounded and sick belonging to the
belligernt armies provided that the trains which convey them
do not carry either the personnel or matériel of war”” How
different from the case of & German army, not of wounded but
of healthy men, crossing the Duteh Limberg—neutral territory—
the personnel and matériel of war being unmistakably in evidence!

Novarion oF CONTRACT BY RAISE OF WagEs.—“Novation” is
a term derived from the civil law, as was said by Lord Sel-
borne, L. C., in Scarf v. Jardine (47 L. T. Rep. 259; 7 App.
Cas. 345, at p. 351). It will be found dealt with by Justinian
in his Institutes (iii, 29, 30) under the title of Novatio. And it
was thus explained by Lord Selborne: “There being a contract
in existence, some new contract is substituted for it, either be-
tween the same parties (for that might be) or between different
parties; the consideration mutually being the discharge of the
old contract.” On the ground that the employees in the recent
ease of Meek v. Port of London Authority (119 L. T. Rep. 196)
had entered into new contracts with their employers, they were
beld by the Court of Appeal, affirming the decision of Mr. Jus-
tice Astbury, to be debarred from claiming what they did in that
ease. It appeared that there had been a practice of the em-
ployers to pay, in addition to the salaries or wages of their em-
ployees, the income tax for which the employees became liable.
Acceptance by the latter of promotion to a higher class of em-
ployment, with full knowledge of the employers’ intention to
discontinue the practice of paying the income tax payable by
such employees as were assessable thereto, was considered by
the two ecourts to constitute a new contract of service disentitling
the employees to claim such an amount as would be equivalent
to the income tax whiche they would have to pay in respect of the
increased remuneration which they received. The Master of the
Rolls (Swinfen Eady) delivered what was practically the judg-
ment of the three learned judges of the Court of Appeal. For
the two junior members merely expressed their concurrence in
what the presiding judge had to say. His Lordship pointed out
that if an employee by the terms of his contract was entitled
to receive remuneration at a progressive rate, on each occasion
when his salary was thus inereased there was not a new contract
entered into: The increase was by virtue of his old pre-existing
eontract. Obviously, that must be the true view to be taken of
that state of affairs, It is the method universally adopted of
remunerating employees. And no one of them would ever be so
foolish as to imagine that a mere “rise in salary” meant a new
eontract of service. The learned judge went on, however, to say
that when the increase was not an increase automatically under
an existing contraet, but it was an increase owing to the position
of the employee being changed owing to the employers volun-
tarily promoting him to a higher grade, -then the position was
altogether different. This clear distinetion it will be well for
every employee to bear prominently in mind, since in many in-
stances his original contract of service may have, in certain
respects, been more advantageous to him than under the nova-
tion. Taking that line as his ratio decidendi, the Master of the
Rolls had occasion to deal with another aspeet of the case which

apparently impressed Mr. Justice Astbury somewhat strongly.
His lordship was of opinion that a trade usage of this character
could not be annexed to a contract of service unless the servant
was aware of it on entering the employment; and there was no
evidence that the employees in the present case had that knowl-
edge. The practice of dock companies to pay income tax in addi-
tion to salaries was not so notorious as all that, it would seem.

THE OPINIONS OF THE ATTORNEY GENERAL.—The announce-
ment that in the forthcoming volume on the Treaties of 1785,
1799 and 1825 between the United States and Prussia, which
has been edited for the Carnegie Endowment for International
Peace by Dr. J. B. Scott, the distinguished American jurist,
full use is to be made not only of the diplomatie correspondence
between the two states, but also of the opinions of the American
Attorney Generals, is a reminder that a very different attitude
has prevailed among our kin beyond sea from that which obtains
in this country regarding the publication of the law officers’
opinions, says the Law Times. Every few years a sabstantial
volume of the Opinions of the Attorney General of the United
States is issued, and, although such a work is technically lacking
in that authority which attaches to judicial decisions, it furnishes
much valuable information difficult to obtain elsewhere, and, as
expressing the views of great lawyers, it is entitled to the highest
respect. Very different has in general been the official attitude
of the publication of the opinions of the English Attorney
General. Boswell long ago complained of “the mysterious secrecy
of office” which precluded him from even publishing in his Life
of Johnsén the opinion of Attorney General Murray (afterwards
Lord Mansfleld) on the case submitted to him by the Commis-
sioners of Exeise as to the libelous nature of Johnson’s definition
of “Excise” in his Dictionary as “a hateful tax levied upon
commodities, and adjudged not by the common judges of prop-
erty, but by wretches hired by those to whom excise is paid.”
Many years later, it is true, Croker, the much-maligned editor
of Boswell, obtained permission to publish the opinion of Murray,
who took the view that the definition constituted a libel, but
at the same time he dissuaded proceedings, at all events till the -
Doctor had an opportunity of altering the objectionable ex-
planation. Since Boswell’s day there have been two collections
published of the Opinions of the English law officers. The first
was in 1814, by George Chalmers, the Seottish antiquary, which,
notwithstanding various defects, was found of considerable utility,
and was at a later date reissued in America. The second and
more important collection was that published in 1869, by William
Forsyth, Q. C., standing counsel to the Secretary of State for
India, and the author of numerous works, including “Hortensius,”
an interesting study of the development of advocacy, and a
History of Trial by Jury. In the compilation of his work
Forsyth met with differing treatment from the various Govern-
ment departments. From the Colonial Office, then under Earl
Granville, he received liberal permission to examine the archives
and to publish the opinions of the law officers on colonial ques-
tions; from the Treasury he received the like permission; but
to his application to the Fareign Office no response was vouch-
safed. It was considered inexpedient to publish any opinions
of a later date than 1856, and, as he said in his preface, this
obliged him “to exclude the official opinions of that distinguished
lawyer and jurist, Sir Roundell Palmer.” Since 1856 the develop-
ment of constitutional and international law has not stood still,
and there must be numerous opinions in the archives of the
various departments given by the various holders of the office
of Attorney General which might with advantage be made avail-
able for the profession and for students of those important
questions. Sir Frederick Smith, the present Attorney General,
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who has long taken an active interest in questions of international
law, might well consider whether a volume supplemental to that
of Forsyth might now, or in the near future, be brought out.

CoNseNT OF CROWN TO RoYaL Marriages.—The recent an-
nouncement in the Court Circular of the betrothal of H. R. H.
Princess Victoria Patricia of Connaught to Commander the Hon.
Alexander Ramsay, R. N., is accompanied with the statement
that the King and Queen have received the “gratifying intel-
ligence,” ‘and that the King “has gladly given his consent to
the union.” The consent of the Crown to this marriage, couched
in words which convey the most cordial approbation, is not
a mere gracious formality. It is an essential condition precedent
to such a marriage under the provisions of the Royal Marriage
Act 1772, which was a measure most strenuously opposed on
constitutional grounds and productive of momentous results. On
March 24, 1772, the Royal Marriage Aet was passed; the powers
were characterized by Lord Chatham as “tyrannical,” while
Horace Walpole said “never was an Act passed against which
80 much and for which so little was said.” The Act provides
that no descendant of George II. (except the issue of princesses
married into foreign families) should be capable of contracting
' matrimony without the King’s previous consent signified under
his sign manual and declared in Council, and that any marriage
contracted without snch consent should be null and void. There
is a proviso, however, enabling members of the Royal Family
who are twenty-five years of age to marry without the King’s
consent after having given twelve months’ previous notice to
the Privy Council, unless in the meantime both Houses of
Parliament should signify their disapprobation of the marriage.
It also provides that any person solemnizing or assisting or
being present at the celebration of such prohibited marriages
should incur the penalties of praemunire. Aftempts have since
been made to repeal this law, notably by Lord Holland in 1820,
but without success. The consequences of this Act were far-
reaching. In 1785, George IV. when Prince of Wales, con-
tracted a clandestine marriage with Mrs, Fitzherbert, a Roman
Catholic. This marriage, being without the King’s consent, was
invalid. He was consequently saved from the forfeiture of his
succession to the throme, which, under the provisions of the
Bill of Rights, would have been the legal result of a valid
marriage with a Roman Catholic. The Duke of Sussex was twice
married without the consent of the Crown—first in 1793 to Lady
Augusta Murray, and later in life to Lady Cecilia Underwood.
Both marriages were absolutely null and void. On the death
of the Duke of Sussex in 1843, Sir Augustus d’Este, his eldest
son by his first marriage, claimed the dukedom. The marriage
had been solemnized at Rome in 1793 according to the rites
of the Church of England by a clergyman of that establishment,
and would have been a valid contract were it not for the restric-
tions of the Royal Marriage Act, and it was contended before
the House of Lerds that the operation of the Act could not
be extended beyond the British dominions. But it was the
unanimous opinion of the judges—in which the House of Lords
concurred—that the prohibition of the statute was personal and
followed the persons to whom it applied out of the realm and
beyond the British jurisdiction. (XI Clark and Finnelly, pp.
85-154.) Sir Erskine May thus comments on this enactment,
for whose modification the changes produced by the war supply
grounds: “The arbitrary character of the Act was conspicuous.
It might be reasonable to prescribe certain rules for the marriage
of the Royal Family, as that they should not marry a subject,
8 Roman Catholic, or the member of any Royal House at war
with this country, without the consent of the King; but to
prescribe no rule at all, save at the absolute will of the King

himself, was a violation of all sound principles of legislation.
Again, o extend the minority of prinees and princesses to
twenty-five created a harsh exception to the general law in regard
to marriages.”

LEGACY PAYABLE ON LEGATEE ATTAINING MAJORITY AS VESTED
OR -CONTINGENT.—It is perhaps singular that, until the reeent
decision of Mr. Justice Sargant in Re Kirkley; Halligay v. Kirk-
ley (119 L. T. Rep. 304), there appears to be no precise authority
as to the effect of a legacy to a person or class of persons “to
be paid to them respectively if and when they ‘shall respectively
attain the age of twenty-one years.” No doubt the general rule
is well settled, namely, that if there is a direct gift to legatees,
a direction for payment when they shall attain a certain age
will not prevenf the vesting of the legacy, and therefore that
the personal representative of a legatee dying under such age
will be entitled (see the judgment of Lord Cottenham, C., im
Re Bartholomew, 1 Mae. & G. 359). The case most in point is
that of Knight v. Cameron (14 Ves. 389). There a testator gave
a legacy to A to be paid to the legatee as soon as she should
attain twenty-one; and in case she should live to attain that
age, and not otherwise; or on her marriage with consent of the
executors, and not otherwise. But in case she should die before
she should have attained twenty-one, or be married without such
consent, then over. It was decided that, as the legatee had mar-
ried under age, without consent, the case was reduced to a single
contingency of the legatee attaining twenty-one; and the court
declared that, as she had not atteined the age of twenty-one
at the time of the application to the court, she was not then
entitled—which declaration would imply her title at the age of
twenty-one. It will be observed that the word “if” was not used
in that case, but there were words equivalent thereto. In Re
Kirkley the gift, by a codicil, was “£250 to my grandson J. M.
Ockleshaw and £250 to each of three grandchildren who shall be
born in my lifetime to be paid to them respectively if and when
they shall respectively attain twenty-one, with interest at the
rate of 4 per cent. per annum from my decease.” It was held
by Mr. Justice Sargant that the legacies were not vested, but
contingent on the grandchildren respectively attaining the age
of twenty-one years. It was conceded by counsel that, if the
direction as to payment had been “when” the legatees attained
twenty-one, the legacy would have been vested; but the condition
as to attaining twenty-one, introduced by the word “if,” in the
direction as to payment, was not merely personal to the legatee,
but affected the original bequest of the money. His Lordship
also thought that the gift of interest did not make the legacy
vested. It was not a gift of interest in the meantime, but a
gift of interest contingently on the happening of the same event
as that on which the principal sum was payable. Accordingly
he directed the executors to set aside and invest such a sum
as would represent the total amount of the legacies, plus interest
at 4 per cent. on each legacy, for every year of the minority of
the respective legatees. In this connection it may be useful
to remind practitioners of the case of Lodwig; Lodwig v. Evans
(114 L. T. Rep. 881; (1916) 2 Ch. 26). There the facts were
shortly as follows: A testator gave his residuary real and per-
sonal estate to trustees upon trust for sale and conversion, and
out of the proceeds to pay a weekly sum to his daughter-in-law,
K. L., until the youngest of her children by his son should attain
the age of thirty years; and directed that, after the youngest of
his said grandchildren should attain that age, the trust funds
should be divided between K. L. and her said children in equal
shares, and, in the event of any of his said grandchildren dying,
leaving lawful issue him or her surviving, the share of the parents
go dying should be divided between his or her children. It was
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held by the Court of Appeal (affirming the decigion of Mr. Jus-
tice Sargant) that there was nothing to make the gifts to the
grandehildren contingent merely because there was to be a post-
ponement of the division until the youngest attained the age of
thirty years. It will be remembered that in Leaming v. Sherratt
(2 Hare 14), where the direetion was to pay and divide “so soon
as my youngest child shall attain the age of twenty-one unto and
equally amongst my children share and share alike,” Vice Chan-
cellor Wigram said: “The testator having postponed the division
of the residue until his youngest child attains that age, I think
that no child who did not attain that age could have been in-
tended to take a share therein.” That, however, as observed by
the Court of Appeal in the Lodwig case, was only a dictum and
did not establish any general principle.

®biter RBicta
AxorHER WoRLD WaR.—All v. All, 250 Fed. 120.
A Cmcus Row.—Showalter v. Spangle, 93 Wash. 326.
Horry CoNTESTED.—Furnace v. State, 79 Tex. Crim. 59.
‘WE AR oF THE BuNncH.—Bunch v. Dunning, 106 S. Car. 300.

ADVICE TO A STATESMAN.—“Human language is a living thing,
and not an unyielding mummy cloth in which thoughts are en-
wrapped.”—Per Dickinson, J., in De Ganay v. Lederer, 239

Fed. 572.

Nor taE PaRT oF WisDoM.—In Wisdom v. Wisdom, 24 Neb.
561, a decree of divorce was set aside, after the remarriage of
the saceessful party, because of the frand praetised by him in
procuring the decree.

A Poor Gurss.—In Guess v. W. U. Tel. Co., 102 Miss. 691,
the defendant kept the plaintiff guessing by failure to deliver
a telegram to him, But when it came to the matter of getting
damages, the plaintiff was able to tell the defendant to guess

again.

THERE ARE BOOKKEEPERS AND BoOKKEEPERS.—“There is noth-
ing magical in bookkeeping; it does not create facts; it only
records them.”—Per Denison, J., in Doyle v. Mitchell Bros. Co.,
235 Fed. 692. But the race-track bookkeeper is a wizard just the

same.

Tae Least or Our TrouBLES Jusr Now.—“It is a matter of
common knowledge that nothing is more provoking and distress-
ing than to have to wait for a eorkscrew when a burning and
consuming thirst is raging within””—Per Mayes, C. J., in
MeComb v, Hill (Miss.), 56 So. 346.

Ineer—In Bank of Union v. Redwine, 171 N. Car. 574, Mr.
Chief Justice Clark, arguing for the right of women to hold
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publie office, said: “The modern republican conception is that
the qualification for office is not physical strength, but mental
capacity and character.” True, and that is the very reason why
the militant suffragist of to-day should not hold office.

AFrrEr THE Lawyers GeBr THEIRS.—“If, as they say in the
brief, they find themselves out of pocket on account of this suit,
and their decree is ‘una vittoria morale, niente piu,’—a moral
vietory, nothing more—they may find some measure of comfort
in the suggestion that this is not an infrequent result of a law-
suit.”—Per Powers, J., in Stefanazzi v. Italian Mutual Benefit
Society (Vt.), 101 Atl. 1010.

Nor For Us.—“The utmost latitnde should be allowed for
fair, full, and free review by the press and individuals of
decisions of the courts. Just criticism may assail the opinions,
expose the fallacies, and warn of the errors. The opinions of
courts are not solemn edicts to be blindly assented to, but are
subjeet to calm and fearless strictures, and all right-minded
judges invite, indeed welcome, such eriticisms.”—Per Hill, C. J.,
in the case of In re Fite, 11 Ga. App. 694. This may be true,
but we don’t 'intend to indulge in any such “fearless strictures”
unless we have in our pockets the price of a good-sized fine,

A SampLe Sor.—Some day, if we ever have the time and
the exact amount of inspiration, we hope to make and pub-
lish a collection of the sops thrown by the courts to indignant
attorneys whom they have just thrashed soundly. This pro-
posed invaluable contribution to English literature is suggested
to us at this time by the following effusion in the recent case of
Johnson v. State, 104 Mise. (N. Y.) 211: “Although the court is
eonstrained to differ from the conclusion urged by the claimant’s
counsel, we feel bound to acknowledge the sedulous care and
marked erudition which characterize the briefs submitted by
them. They are such as only lawyers of marked scholarship in
the law of real estate could formulate.”

THE PATRON SAINT OF THE LAW.—An exceedingly interesting
anecdote told in an old Georgia case (Neal v. Crew, 12 Ga. 96)
which has recently been brought to our attention serves to re-
mind us of the rather low esteem in which the lawyers of olden
times were held. For instance, one of Shakespeare’s many quips
at the expense of lawyers is found in the 5th Act of Hamlet, as
follows: “Why may not that be the skull of a lawyer? Where
be his quiddities now, his quillets, his cases, his tenures, and his
tricks?” So in Robert Burton’s Anatomy of Melancholy, a
work contemporaneous with many of the Shakespearean plays,
it is remarked: “Our wrangling lawyers . . . are so litigious
and busy here on earth, that I think they will plead their clients’
causes hereafter—some of them in hell.” This latter anathema

leads very naturally to the anecdote we are about to quote. The

eourt in the case cited was speaking of the general exclusion of
Sunday from the periods of time prescribed for various steps
in legal procedure but remarked that, as an exception to the
rule, Sunday was counted as one of the days in a notice to
plead and as one of the four days in a rule to plead. Con-
tinuing, the court said: “Mr. Chitty makes this singular com-
ment upon this exception to the general rule: ‘Special pleaders
are supposed to be less observant of the Sabbath than the rest
of mankind’ 3 vol. Gen. Pr. p. 105 (note). As a key to this
opinion, I shall be pardoned, perhaps, notwithstanding the
gravity of the subject I am treating, for introducing in this
place, an anecdote from Wynne’s Eunomus, one of the most at-
tractive and instruetive books that has been published eoncern-
ing the laws of England. St. Evona, a famous lawyer of the
olden time, was piqued for the honor of the Robe, that his
profession should have no Saint to patronize it. The physicians
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had St. Luke; the champions St. George; music and painting,
and every other employment had its tutelar Saint. To Rome the
good old man went, and requested the Pope to give the lawyers
of Britain a patron Saint. His Holiness could recollect none
that was not already disposed of. The dilemma was distressing;
to own his incapacity would never do; to palm off upon the
veteran lawyer a Saint that had already been appropriated,
would be equally futile; he proposed therefore, to St. Evona,
to go round the Church of St. John de Lateran blindfold; and
ofter he had said so many Ave Maria’s, the first Saint he laid
%old of should be his patron. The task was willingly under-
$aken; when he had finished his Ave Maria’s, he stopped short
oand embraced the first image he came to, erying out with joy—
This is our Saint, let this be our patron.” But when the bandage
was taken from his eyes, what was his astonishment to find that
though he had stopped at St. Michael’s altar, he was hugging
to his bosom, not St. Michael, but the figure under St. Michael’s
feet! the same with which the archangel contended, when dis-
puting about the body of Moses. Jude, 9. The story says that
Evona died soon after, of a broken heart. Whether he had
authority to act for his brethren, and whether Le should be
deemed to have accepted of the patron, may still be considered
open questions, notwithstanding the fling of Mr. Chitty.”

A River oF Dourr.—Doubtless the real origin of the famous
“Show me!” slogan from Missouri may be traced to the author
referred to in the following excerpt from the opinion in Maw v.
Bruneau, 37 8. Dak. 75. Thereby enlivening what would other-
wise have been an exceedingly dry discussion, McCoy, J., said:
“The defendant claims title by and as accretion to riparian lands
owned by him in the state of Nebraska. These lands in dispute
ere what are sometimes termed ‘bottom lands,’ and at different
times within the last sixty years have been on both sides of
the main channel of the Missouri river, a part of the time
being in the territory and state of South Dakota, and a part
of the time in the state of Nebraska, due to the shifting and
changing of the bed and main channel of the river. A noted
humorous author, in relation to the habits and eccentricities of
the Missouri river, among other things, has most aptly written:
‘It is a perpetual dissatisfaction with its bed that is the greatest
peculiarity of the Missouri. It is harder to suit in the matter
of beds than a traveling man. Time after time it has gotten
out of its bed in the middle of the night, with no apparent
provocation, and has hunted up a new bed, all littered with
forests, cornflelds, brick houses, railroad ties, and felegraph
poles. . . . Then it has suddenly taken a faney to its old bed,
which by this time has been filled with suburban architecture,
and back it has gone with a whoop and a rush, as happy
as if it had really found something worth while. Quite naturally
this makes life along the Missouri a little bit uncertain. Ask
the citizen of a Missouri river town on which side of the river
ke lives, and he will look worried, and will say: “On the east
side when I came away.” Then he will go home to look the
matter up, and, like as not, will find the river on the other
side of his humble home, and a government steamboat pulling
snags out of his erstwhile cabbage patch. It makes farming
as fascinating as gambling, too. You never know whether you
are going to harvest corn or catfish. The farmer may go
blithely forth of a morning with a twine binder to cut his
wheat only to come back at noon for a trout-line; his wheat
having gone down the river the night before. These facts lead
us naturally to the subject of the Missouri’s appetite. It is
the hungriest river ever created. It is eating all the time, eating
yellow clay banks and cornfields, eighty acres at a mouthful,
winding up its banquet with a truck garden, and picking its
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teeth with the timbers of a big red barn. Its yearly menu
is 10,000 acres of good, rich farming land, several miles of
railroad, a few hundred houses, a forest or two, and uneounted
miles of sand bars. This sort of thing makes the Missouri
valley farmer philosophical in the extreme. The river may take
away half his farm this year, but he feels sure that next year
it will give him the whole farm of the fellow above him. But
he must not be too certain. At this point the law steps in
and does a more remarkable thing than the river itself may hope
to,accomplish. It decrees that so long as there is a single yard
of an owner’s land left—nay, even so long as there is a strip
wide enough to balance a calf upon—he is entitled to all the
land that the river may deposit in front of it. But, when that
last yard is eaten up, even though the river may repent and
replace the farm in as good order as when it took it, the land
belongs to the owner of the land behind it.’ ”

Correspondence

TAKING THE CASE FROM THE JURY.
To the Editor of Law NorEs.

SIR: Your editorial note in the last issue entitled, “Taking
the Case from the Jury,” raises a point that I have long won-
dered about.

The American and English Encyclopsedia of Law, on the sub-
jeet of contributory negligence as a question of fact for the
jury, says: “If more than one inference can be fairly drawn
from them as to the want of care of the plaintiff, the question
of contributory negligence is for the jury.”

Many courts say that where men of ordinary intelligence
might reasonably differ on the proposition, it must go to the
jury. Let us see what frequently happens. The trial court takes
the view that men of average intelligenece, that is, the jury before
him, could not reasonably differ on the question of want of care,
and directs a verdict for the defendant. The case is appealed.
The appellate court, by a vote of four to three, or five to two,
upholds the judgment of the trial court.

It would seem to almost anyone that Justices of the Supreme
Court are men of ordinary intelligence, and that their opinions are
reasonably formed. It would appear, then, that the dissenting
minority reasonably differed from the majority. The humor of
it does not appear to have occurred to any of the dissenting
Justices, at least, I have not seen any mention of it in any of
the dissenting opinions. But, in effect, the majority say to the
minority, either that they are not men of ordinary intelligence,
or that their differing with the majority is unreasonable.

It seems to me that the mere fact that there is a dissent by
even one Justice, in such a case, proves that it is a question
upon which men of ordinary intelligence might reasonably differ,
and that, therefore, the question should go to the jury under
the rule. In other words, ought this not to be the rule of all
courts: Wherever, on this proéposition of contributory negli-
gence, even one Justice believes the question should have gone
to the jury, the case should be reversed and sent to the jury?
Am I not right?

' Hutchinson, Kan.
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Information Wanted.

IN Arce v. State, 202 S. W. 951, it was held that the

killing of a corporal in the United States army by
soldiers of the Carranza Government was not murder for
the reason that the United States was at war with Mexico
—not with Villa or Zapata or any other bandit but with
the good Carranza himself. The court enforces its view
with an opinion of Gen. Crowder in which he states that
“a state of war exists so far as concerns the operations
of the United States troops in Mexico.” Accepting the
conclusion thus announced by authority both judicial and
military, some interesting questions arise. Is that war
over? If not, the “trading with the enemy act” applies
in all its rigor to commerce with Mexico, contracts with
Mexican subjects are void, partnership and agencies are
at an end. If the war is over, who won it? Chauvinistic
history credits the United States with winning the war
of 1812 ; doubtless the next generation of German children
will recite the glorious triumph of the Kaiser’s arms in
1918, but if we were defeated the spirit of the American
people will not be broken by a knowledge of our downfall
and the terms which were imposed by the conqueror. It
was said of Lord Kitchener that he would have made no
announcement until the Great War was over and then
merely “we won” or “we lost,” but even this terse bulletin
is denied to us. Just for a guess, the war probably
‘““petered out.” War may terminate by a mere cessation
of hostilities (Freeborn v. The Protector, 12 Wall, 700)
though such a termination has rarely occurred in the past
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century, the Civil War being the most notable instance,
and in that case a presidential proclamation was made.
Perhaps the League of Nations will devise some means
of notifying the inhabitants of a country when they are
at war and when the war is over.

Private Organizations to Combat Sedition.

C ONDITIONS arising during the war led to the formation

of various organizations for the patriotic purpose of
bringing to justice spies and seditious agitators, and since
the close of hostilities these bodies have acted on the belief
that there remains ample need for their activities. At-
torney General Palmer has however issued a statement in
which, while paying tribute to the patriotic intent of such
societies, he states that he has instructed the officials of
his department not to enter into relationship with them.
The reason for his action he states as follows:

“Espionage conducted by private individuals or or-
ganizations is entirely at variance with our theories of
government, and its operation in any community consti-
tutes a grave menace to that feeling of public confidence
which is the chief force making for the maintenance of
good order. Furthermore, on reflection it must be obvious
to every one that for a Government agency to maintain
any relationship whatever with private bodies engaged in
this work would in the end result in impairing the con-
fidence of the public in disinterestedness and impartiality
of Government investigations.”

While there is undoubtedly something to be said in
favor of the Attorney General’s position, it is to be feared
that it sacrifices much of possible efficiency in the enforce-
ment of the law. If the Attorney General is to avoid
criticism for declining the assistance thus proffered to
him, it will be necessary for his office to enter into very
prompt and vigorous “relationship” with the fomenters
of the sedition now prevalent in the United States. Some
little speculation might also be indulged as to the meaning
of the reference to the “disinterestedness and impartiality
of government investigations.” Is it the function of gov-
ernment to be disinterested and impartial as between the
seditious and those who seek to suppress sedition? The
excellent work done by Attorney General Palmer in his
capacity as Custodian of Alien Property forbids any sus-
picion that his administration will be otherwise than

vigorous and patriotic. But the task of building up a

spirit of true Americanism which will stem the wave of
anarchy which is spreading over the world is one too great
for any official to perform, and it seems a mistake to rebuff
intelligent and nonpartisan co-operation.

War Indemnities.

“ONCE upon a time” there lived in a quiet and law-
abiding neighborhood & man named Heine. By

“thrift and industry he became very wealthy, and finally,

devoured by avarice, he could not endure the thought that
any one else should own property in the country. There-
upon he and his hired men seized the fields of his neigh-
bors, burned their crops and tore down their buildings.
John, Jean, Albert, Ivan, and Antonio at once brought
suit for an injunction. Sam, being peaceably inclined,
refused at first to join, but after repeated acts of depreda-
tion on his property by Heine he filed a bill and was joined
as a plaintiff. The litigation was long and expensive.
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Every device of perjury and bribery was resorted to by
Heine to defeat the action. Sam’s faithful wife discharged
her servants and went to work in the kitchen; his sons
and daughters sacrificed their savings to lend him money
for the expenses of litigation; he mortgaged his property
to raise money to hire attorneys. At last the right pre-
vailed and the court announced that a permanent injunc-
tion against Heine would be granted. “There remains,”
said the judge, “only the assessment of damages and the
taxation of costs.” Supposing at this juncture the leading
counsel for Sam arose and said: “Your honor, I have long
entertained a theory that the awarding of damages for
tort has a pernicious tendency to encourage litigation, and
thus disturb the tranquillity of the neighborhood. I have
not taken the time to consult with my client on this subject
but I am confident that he will agree with me, and that
he desires only a moral victory. On behalf of Sam I
waive all claim to damages and coste in this case.” Query:
What would poor debt burdened Sam say when the lawyer
presented his bill ¢

Settlement of Workmen’s Compensation Claims.

O NE of the greatest abuses in the field of personal in-

jury litigation has been the unfair and inadequate
settlements often made with injured men. Apparently the
provision for amicable settlement contained in many of
the workmen’s compensation laws has opened the door for
the nefarious activities of the claim agent, and the fact
that settlements must be approved by the commission has
not always been sufficient to prevent abuses. An inves-
tigator recently appointed by the Governor of New York,
after going over the facts of hundreds of direct settle-
ments, reports that “the existing eonditions are so shock-
ing as to require immediate remedial legislation.” After
citing in detail a number of instances he concludes:

“T have no hesitation in reporting that the amendment
to the compensation law authorizing direct settlements is
a total failure. In the great majority of cases it is an
absolute impossibility for the commission to determine
whether the report of the agreement is in accordance with
the provisions of the act. I can take any twenty-five cases
at random from the files of the commission and convince
any one of this fact. I, therefore, recommend an amend-
ment to the workmen’s compensation law abolishing direct
. settlements and requiring the commission to pass upon all
cases.”

A large share of the liability imposed by the compensa-
tion acts is carried by insurers, and this condition, once
the right to make direct settlement is admitted, results in
the advent of the professional adjuster, an individual who
has filled the reports with instances of fraud practiced on
the unfortunate. The provision for an approval of settle-
ments is obviously futile, since the inadequacy of a settle-
ment can be disclosed only by a full inquiry into the nature
and extent of the injury. It is not as if the amount of
compensation was a matter of judgment or discretion. Once
the extent of the disability is ascertained, the amount of
compensation is fixed by the statute, and justice and fair-
ness require that the ascertainment should be judicially
made in every instance.

Conviction of the Innocent.

A STRIKING instance of miscarriage of justice has re-
cently occurred in Alabama. One Wilson was
accused of the murder of his wife and baby and was con-

victed, the proof of corpus delicti consisting of evidence
of the finding of the bones of a woman and an infant.
The conviction, which carried a sentence of life imprison-
ment, was affirmed on appeal. See Wilson v. State, 191
Ala. 7. After he had served three years, the supposedly
murdered wife appeared on the scene and a pardon was
of course granted. It is reported that bills have been in-
troduced in the Alabama legislature to make compensation
to Wilson and to abolish capital punishment in cases of
circumstantial d&vidence. The absence of any provision for
compensation to persons unjustly convicted is a standing
reproach on our law, and the present instance illustrates
it dramatically. By pure mischance and coincidence an
innocent man was compelled to endure the strain of a
trial for his life, followed by three years of incarceration.
Incidentally it is said in the press reports that his body
is scarred by the lash which in a few jurisdictions still
stimulates industry in prison camps. Yet for all this suf-
fering he is without remedy unless the legislature as a -
matter of pure grace chooses to allow him compensation.
The case is far from unprecedented. It is only a few
months since the innocence of one Stielow was discovered
in New York, after he had lain under a capital sentence
and had been saved by a reprieve which arrived twenty
minutes before the hour fixed for execution. Other in-
stances less sensational but no less grievous to the victim
are reported from time to time. No reproach can justly
be laid at the door of the courts or the law. Human jus-
tice must of necessity be fallible. - But, recognizing that
fallibility, full provision should be made for the award
of such reparation as may be possible to its innocent vic-
tims. The case of Beck led the British Parliament to
provide for compensation to persons unjustly imprisoned.
If the more grievous case of Wilson does not make a like
impression on American legislators we are in a poor posi-
tion to pose as the humanitarian leaders of the world.

Circumstantial Evidence.

I T i8 not surprising that such a case as that of Wilson

should produce an agitation against capital punish-
ment; indeed it is hard to understand how any man who
knows of such an instance can ever as a juryman vote for
the death penalty, or ever as a citizen hear of an execution
without a fear that an innocent man has been put to death.
But most experienced lawyers will agree that it is a mis-
take to select circumstantial evidence as the culpable agent.
Circumstantial evidence is fallible because the frailties of
human reason may lead to an erroneous conclusion from
a train of circumstances. But direct evidence is just as
unreliable for the reason that an alleged eyewitness may
from honest mistake or by sheer perjury testify falsely.
Taking for illustration two well-known cases from the
same jurisdiction, compare the Carlisle Harris case (136
N. Y. 423) with the Patrick case (182 N. Y. 131). In
the former case, the guilt of the accused was shown by
circumstantial evidence to a certainty which cannot be
humanly transcended. In the latter there was the direct
testimony of an alleged accomplice, yet the reading of the
report of the evidence will leave the average man involved
in doubt, and because of the uncertainty as to the guilt of
the accused the sentence was never executed. In the Leo
Frank case, which became the subject of nationwide dis-
cussion, the evidence was in a strict sense circumstantial,
but the whole controversy turned on the credibility of the
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testimony of the negro Conley. (See Frank v. State, 141
Ga. 243.) Comparing two celebrated California cases,
few doubt the guilt of Durant, who was convicted on cir-
cumstantial evidence, while the guilt of Mooney has be-
come a subject of national controversy, the advocates of
his innocence claiming that the alleged eyewitness was
perjured. It is one of the peculiarities of the human mind
that men, who in their private affairs do not believe all
they hear, fall in with the popular superstition that cir-
cumstantial evidence is something vague and fanciful and
not at all to be compared to the testimony of an ‘“‘eye-
witness.”

The Cost of Administering Justice.

RECENT discussion of an increase in the number of

judges of the New York Court of General Sessions

has evoked a publication of the following salary list of
that court as now constituted:

Seven judges at $17,500.....cccctiiiiineriniannaanss $122,500
One clerk at $5,000.......c0c0iieeiierecnncncnnannes 5,000
Fourteen deputy clerks at $4,000...................... 56,000
One assistant clerk at $4,000...... Neteeatierraienanans 4,000
Nine record clerks at $3,000..........c00veeviiinnnne. 27,000
Six stenographers at $3,600........0000000niiiian.., 21,600
Five interpreters at $3,000...........c000iiieiiiennns 15,000
Two wardens at $2,000.........c00iieeiiiiiniieninnns 4,000
Seven clerks to judges at $3,500.............cccuant. 24,500
One crier at $2,100.......cccivrienerrirnnnnnnnnnnnns 2,100
Seven chief attendants at $2,100...................... 14,700
Forty-eight attendants at $2,100...................... 100,800
Seven attendants to judges at $2,100.................. 14,700

Total ..cviiieiiliiiiiie it $411,900

The salaries listed are doubtless much higher than those
paid to judges and officers of courts of equivalent juris-
diction in most states, but they are in no way exorbitant,
the expense of metropolitan life being considered. Clerks
to judges and attendants to judges would doubtless be con-
sidered a luxury in most communities, but the lawyer with
a large practice habitually keeps a clerk and a messenger,
and a judge who uses these aids wisely undoubtedly gains
for the public more than the amount of their salaries in
added efficiency. But, adding to these salaries jury fees

and the like, we reach a total exceeding half a million

dollars annually as the expense of maintaining a court
of seven judges. .And, since the court has a jurisdiction
exclusively criminal, witness fees aggregating many thou-
sand dollars must be added to this impressive total. From
one point of view the expense seems staggering. But every
nation shows its true character by that which it buys,
and no prouder showing can be made for a community
than that it willingly spends 'a fortune annually in the
effort to procure, not pomp for its rulers, not luxury for
its favored few, but honest and impartial justice for all
its citizens.

An Object Lesson in Prohibition.

ONE of the claims of the prohibitionist is that where

prohibition reigns jails are empty and sheriffs spend
their time conducting prayer meetings. No state boasts
more of its ‘“bone-dryness’” than Oklahoma, and it may
in all fairness be taken as an illustration. In that state

LAW NOTES

23

there is a court whose sole function is the hearing of ap-
peals in criminal cases. The opinions rendered by that
court between Jan. 24, 1917, and Sept. 17, 1917, make
up a volume (vol. 13) of reports, no mean record for one
of the smallest populations in the Union. Of these cases
no less than sixty-five were for violations of the prohibition
law. As every lawyer knows, only a small proportion of
cases of this class find their way to the appellate courts,
- particularly where the court is as inhospitable toward
technical objections as is that of Oklahoma. So these
sixty-five appeals doubtless indicate that hundreds of liquor
cases were tried during the preceding year—and this after
years of prohibition. Nothing is more clear than that a situ-
ation wherein the people remain divided as to the merits
of a law and the courts are constantly filled with prosecu-
tions for its violation is a most unhealthy one. The ex-
pense bears heavily on the taxpayers, and distrust and
ill will run riot through every neighborhood. Of course
the man with a hobby cannot see this, but every serious
student of public affairs must be led to wonder whether
the laws which produced such a condition are worth the
cost.

Local Self=Government.
I N a recent address Mr. Charles E. Hughes pointed out
that local self government is of the essence of the
American ideal of liberty. That thought has of late been
largely lost to view.. Persons obsessed with a hobby, be
it prohibition, woman suffrage or what not, finding a com-
munity in which their demands did not meet with favor,
instead of endeavoring to counteract the adverse opinion
have turned their attention to procuring from some larger
governmental unit legislation to force on the obdurate
locality something which it does not want. Every one
will admit that chronologically legislation is good or bad
according to its adaptation to the times;:that some of the
best measures of the last decade would have been ill advised
a hundred years ago. It should be equally plain that the
same differences exist geographically; that each com-
munity represents a particular situation with its own
needs. The principle of self government demands that the
people living in that situation shall determine what is best
for their own interests so long as their decision does not
directly affect other communities. If that principle is
violated by a superior power it is of no moment whether
the power resides in a king or in the people of other locali-
ties. The state of New York has recently taken a long
step forward by enacting that the legality of Sunday base-
ball and Sunday motion pictures shall be determined by
local option. In these and a hundred similar matters the
majority of the persons directly affected should have the
power to decide for themselves. If any person is desirous
of having it otherwise, let him address himself directly
to the people concerned; if he can convince them well and
good, if he cannot let him submit to the will of the majority
or move to a place where people are more of his way of
thinking. The moment decision by the majority of the
persons directly affected is abandoned, tyranny results.
We have heard much of late about self determination for
small nations. Our sincerity in adhering to that most
excellent principle would be more apparent if we were
a little more consistent in allowing self determination to
small communities. In our newly assumed role of

guardian of Europe it would be well if we took serious
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thought of the ancient saying anent the mote and the
beam.

The Cure of Insularity.

O uR well edited contemporary the Canada Law Journal

says on a page devoted to matter of semi-jocular
nature: “There is much solemn discussion in some of the
American legal journals as to whether the President of
the United States may leave his own country. It does’
not strike those whose rulers can go where they like with-
out restraint as of much consequence whether he ought or
ought not to do so. He has done it, and he cannot be
turned out of office for taking the jaunt. Whether his
going out of the United States has been beneficial to the
Allies some have doubted, but however that may be, we
shall all be glad if England’s toil of centuries to protect
the freedom of the seas may ensure his safe journey. It
is to be hoped that the precedent set by Mr. Wilson in
going abroad will be followed by his successors, as there
is nothing like travelling in foreign countries to cure
insularity and enlarge the vision.” The principle em-
bodied in the concluding sentence might well be extended.
The American bar at least is not unmindful of our debt
to the legal minds of other nations. Starting as heirs of
the common law of Britain, we have borrowed our work-
men’s compensation laws from the same nation, and our
ballot laws and title registration laws from one of her
colonies. If the debt has never been paid in kind, it is
not because we have been unwilling to lend or because
we have nothing worth borrowing. While the United
States is not free from insularity it disclaims any
monopoly therein. Such as we have is in large part due
to the fact that Europe has sent us as emigrants its least
desirable citizens and by these we have largely judged the
civilizations whence they came. Whether travel is a cure
for insularity remains to be settled. As against the view
of our contemporary may be cited the authority of Horace:
“Caelum non animum mutant qui trans mare currunt.”
But, waiving that objection, we would welcome gladly any
king who wishes to try the experiment. By the way, is
it merely a coincidence that the primary significance of
the word “insular” relates to an island ?

The Profession in England.

THERE is in progress a considerable discussion in the

Law Society, the organization of the English
solicitors, with respect to the fusion of the two branches
of the legal profession. The expression of the members
present at a meeting reported in the Solicitors Journal of
Feb. 8, 1919, was strongly in favor of the proposed fusion,
the existing division being termed “artificial” and
“archaic,” doing injustice to the solicitors and imposing
unnecessary expense on clients. The mover of the resolu-
tion for fusion referred to the American system as a great
improvement on that of England in this respect. The bar -
will naturally oppose the proposed encroachment on their
privileges and a protracted discussion will doubtless ensue.
Speaking with due diffidence, as one afar from the situa--
tion in question, it would seem that so far as prominent
lawyers and large cases are concerned, fusion would make
little difference. A similar division has in the larger law
firms tacitly grown up in the United States, and there are

many prominent attorneys who never go into court and

rarely have a personal interview with a client. But with
respect to small business it certainly seems a hardship
that two lawyers must be employed when the one first
consulted could dispose of the whole matter in the time
required to prepare a brief on which to obtaiu the opinion
of the other. Either the expense to the client is doubled
or the remuneration of the attorney is halved. In this as
in many other matters of procedure an elasticity which
will yield to the needs of an occasion is better than a
rigid system which must be conformed to in every instance.

LIMITATIONS ON THE RIGHT OF FREE SPEECH.

“Conaress shall make no law . . . abridging the free-
dom of speech or of the press.” LU. S. Constitution, First
Amendment. A similar declaration appears in the organic
law of probably every one of the states of the Union.
1 Stim. Am. St. L. 12. The foregoing constitutional
guaranty is rivaled only by that securing the right of
jury trial as an object of oratorical eulogy. Courts have
contributed their quota, a recent decision for example
declaring that “freedoi. of speech and freedom of the
press have always been supposed to be the very corner
stones of Anglo-Saxon democratic institutions.” State v.
Pierce, 163 Wis. 615.

Deserved as these encomiums may be, they express a
half truth only, and being widely proclaimed without their
counterbalancing limitations they have produced an effect
on the popular mind which is not altogether wholesome.
The impression is quite wide spread that an unrestricted
right of speech is preserved by the Constitution. To that
contention, made before the Supreme Court of the United
States in a recent case arising under the espionage act,
Justice Holmes tersely responded: “The most stringent
protection of free speech would not protect a man in falsely
shouting fire in a theatre and causing a panic.” Schenck
v. U. 8., 39 Sup. Ct. 247. Of course nothing more
pernicious than an unrestricted right of speech could be
imagined, as may be seen readily from some of the con-
tentions which have been made and overruled. It has been
seriously contended that the constitutional protection of
freedom of speech prevents civil or criminal responsibility
for defamation (Edwards v. Publishing (‘o., 99 Cal. 431;
Detroit Daily Post v. McArthur, 16 Mich. 447; Aldrich v.
Press Printing Co., 9 Minn. 123; People v. Croswell, 3
Johns. Cas. (N. Y.) 337; Timberlake v. Cincinnati Ga-
zette, 10 Ohio St. 548) ; that it permits unlimited abuse of
the courts (State v. Morrill, 16 Ark, 384; In re Hayes,
72 Fla. 558; State v. Shepherd, 177 Mo. 205; Burdett
v. Com., 103 Va. 838); that it prevents the prohibition
of the advertisement of lotteries through the mails (Ex
parte Jackson, 96 U. S. 727; In re Rapier, 143 U. S.
133) ; and that it invalidates a statute making it an offense
to use profane language in a public place (State v.
Warren, 113 N. C. 683). The climax of foremsic in-
genuity was reached in Ex parte Warfield, 40 Tex. Crim.
413, wherein it was contended that the guaranty of free
speech forbade interference with the petitioner’s effort to
alienate the affections of another man’s wife. So far as
the reports disclose, no contention has ever been made
that a man has a constitutional right to incite a single
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private murder, but advocates of wholesale murder have
asserted vociferously that the makers of the Constitution
provided for their immunity. For example in 1901, a
“made-in-Germany” reformer published in New York
City in a newspaper bearing a German name the follow-
ing: “Let murder be our study; murder in every form.
In this one word lies more humanity than in all our
theories. The greatest of all follies in the world is the
belief that there exists a crime against despots and their
myrmidons; they are in human society what the tiger
is among animals, to spare them is a crime; as despots
permit themselves everything, betrayal, poison, murder,
etc., in the same way, all this is to be employed against
them. Yes, crime directed against them is not only right,
but it is the duty of everyone who has an opportunity to
commit it, and it would be a glory to him if it was suc-
cessful.” On his bebalf it was contended by an attorney
who has since risen to prominenee in socialistic circles
that the right of free speech would be outraged if his con-
viction was permitted to stand. People v. Most, 171 N.
Y. 423. It is therefore obvious that some limitations must
be implied in the constitutional guaranty or civilization
could not endure for a decade. “The tongue is an unruly
member ; see what a fire a little matter kindleth.”

With respect to the general definition of these limita-
tions, the courts are well agreed. In Robertson v. Baldwin,
165 U. S. 275, it was said: “The law is perfectly well
settled that the first ten amendments to the Constitution,
commonly known as the Bill of Rights, were not intended
to lay down any novel principles of government, but sim-
ply to embody certain guaranties and immunities which
we had inherited from our English ancestors, and which
had from time immemorial been subject to certain well-
recognized exceptions arising from the necessities of the
case.” Mr. Justice Story defined the phrase of the Con-
stitution to mean that “every man shall have a right to
‘speak, write and print his opinions upon any subject
whatsoever, without any prior restraint, so always, that
he does not injure any other person in his rights, person,
property or reputation; and so always, that he does not
thereby disturb the public peace, or attempt to subvert the
government.” (Story’s Commentaries on the Constitution,
§ 1874.)

In People v. Most, 171 N. Y. 423, it was said: “It does
not deprive the state of the primary right of self-preserva-
tion. It does not sanction unbridled license, nor authorize
the publication of articles prompting the commission of
murder or the overthrow of government by force. All
courts and commentators contrast the liberty of the press
with its licentiousness, and condemn as not sanctioned by
the constitution of any state, appeals designed to destroy
the reputation of the citizen, the peace of society or the
existence of the government.”

In State v. McKee, 73 Conn. 18, the court said: “The
liberty protected is not the right to perpetrate acts of
licentiousness, or any act inconsistent with the peace or
safety of the State. Freedom of speech and press does
not include the abuse of the power of tongue or pen, any
more than freedom of other action includes an injurious
use of one’s occupation, business or property.”

In Ex parte Harrison, 212 Mo. 88, the rule was stated
as follows: “The constitutional liberty of speech and of
the press grants the right to freely utter and publish what-
ever a citizen may desire and to be protected in so doing,

provided always that such publications are not blasphe-
mous, obscene, seditious, or scandalous in their character
so that they become an offense against the public and by
their malice and falsehood injuriously affect the character,
reputation or pecuniary interest of individuals.”

The power of the legislature to punish the use of
seditious language was authoritatively declared in Schenck
v. U. 8., 39 S. Ct. 247, and Debs v. U. 8., id. 352.

It is not merely for the defense of the very existence
of the state or for the protection of the rights of in-
dividuals that freedom of speech may be restricted. Thus
in State v. Pioneer Press, 100 Minn. 173, upholding a
statute which forbade the publication of details of a hang-
ing, the court said: “If the constitutional provision has
reference to restricting the publication by newspapers of
unwholesome matter, as in State v. McKee, 13 Conn. 18,
46 Atl. 409, 49 L. R. A. 542, 84 Am. St. 124, and In re
Banks, 56 Kan. 242, 42 Pac. 693, or the use of the United
States mails for the distribution of obscene literature, as
in United States v. Harmon (D. C.) 45 Fed. 414, or the
publishing of anarchistic doctrines, as in People v. Most
(Sup.) 75 N. Y. Supp. 591, upon the ground that it is

in the interest of public morals, then for the same reason

the right of restriction applies to publishing details of
criminal executions.”

So, in place of a constitutional guaranty of unrestricted
speech, the bald fact is that there is no definite constitu-
tional provision which will prevent a court from sustain-
ing almost any restriction on the right of speech. By
this no reference is intended to mere judicial usurpation—
a possibility so remote that it may be ignored. What is
asserted is that there is practically no restriction which
a judge may not, in full honesty, with a sincere conviction
that he is acting within the limits of his duty, sustain
without departing from the general path marked out by
the precedents. If there is an implied limitation as to
words “injurious to public morals” (Robertson v. Bald-
win, 165 U. S. 275) or which “injure the vital interests
of society” (People v. McKee, 73 Conn. 18) the de-
termination of what is thus injurious must, like all ques-
tions involving the exercise of the police power, rest largely
on the legislative discretion, and its review must inevitably
be controlled by the personal view point of the judges.
If a legislature of prohibition tendency and a bench of
the same proclivity sincerely believed that agitation for
the repeal of the 18th Amendment was directed to sub-
verting the health, happiness and morality of the land
(and most prohibitionists do so believe), what authority
could be produced to convince them that the right of free
speech was infringed by a law prohibiting such agitation ?
If a precedent was produced, they could respond in the
words of the court in Coleman v. McLennan, (Kan.)
98 Pac. 281: “ ‘Liberty of the press’ is still an undefined
term, and like some other familiar phrases of conmstitu-
tional law must remain undefined. Certain boundaries are
fairly discernible within which the liberty must be dis-
played, but precise rules cannot be formulated in advance
to govern its exercise on particular occasions. In the deci-
gion of controversies the character, the organization, the
needs and the will of society at the present time must be
given due consideration.”

The supposition is not 'an impossible one. It is but two
years since the advance of liberty in England broke the
long entrenched power of the religionists who would for-
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bid the most decent and scholarly discussion of the truth
of their tenets. Bowman v. Secular Soctety, [1917] A. C.
406, Ann. Cas. 1917D 761. There are probably courts
in the United States to-day which would not render
a8 liberal a decision, and certainly many citizens who
would resent it bitterly if they did. But quite apart
from the possibility of any restriction which the
pharisaical element may seek to impose, and that
in the light of recent events is mot to be ignored, the
political and economie situation is one wherein the limita-
tions of the right of speech present grave problems. On
the one hand we are confronted with an anarchistic propa-
ganda, which must be curbed. On the other, whatever
restrictions are imposed for the protection of the nation,
office holders will seek to use to protect their own acts
from criticism. In this situation it is well for the profes-
sion to realize that the fathers did not leave to us an
automatic and infallible protectien of the freedom of
speech which is essential to the life of a republic and the
growth of a free people. If it is to be protected we must
protect it ourselves. It is not enough to lay down sownd
general principles. For instance it is well settled that
criticism of a judge as an individual officer or candidate
is not contempt.. But a reader of the contempt cases will
find that a maligned judge is almost always of the opinion
that this particular criticism was leveled not at his in-
dividual self, but at the judicial ermine, and the excellent
general rule is small consolation to the respondent. Some
considerable conflict is inevitable in the next few years,
both in the legislatures and in the courts, between those
who would license verbal incitement to crime and those
who would restrain criticism of official measures and of-
ficial conduct. The triumph of one or the other of these
extremes can be prevented only by the utmost patriotism,
vigilance and good sense of the American bar.

The restriction of sedition in all its forms is of a
propriety as unquestionable as its legality. The words
of a writer in Law Notes (June, 1918, p. 45) in respect
to the Sedition Act of 1918 are equally applicable to
legislation needed in time of peace:

“The prohibition against uttering, printing, writing or
publishing any disloyal, profane, scurrilous, contemptuous
or abusive language about the form of government has
given rise to apprehensions that the Government is setting
up a doctrine of lése-majesté. But the provision has noth-
ing to do with the conduct of the Government, it has noth-
ing to do with the manner in which the President, his
cabinet, or Congress execute the Constitution and laws of
the United States. It does not make legitimate criticism
of any officer or any department of the Government in
the execution of the laws or in the prosecution of the
war a crime. The fundamentals of our Government, its
form and its Constitution, no one should be permitted con-
temptuously to vilify and traduce.”

But while no fault can be found with any exception
which has thus far been imposed on the' constitutional
guaranty, there is a potentiality of error in the dictum in
Robertson v. Balduwn, 165 U. S. 281, that the constitu-
tional provision merely embodies an immunity inherited
from our English ancestors. In England, at least prior
to the American Revolution, the King ruled by divine
right. His grant to his subjects of a limited power to
discuss the affairs of the realm did not affect that relation.
In fact more than one King proceeded on the theory of

Frederick the Great, who said that he got along well with
his people since they said what they pleased and he did
what he pleased. In the United States the people rule;
officers and laws are of their creation. Therefore it would
seem to follow that, absent the complication of foreign
war, what a majority of the people may lawfully do, any
person may for just and lawful motives endeavor to per-
suade them to do. In other words, language addressed to
the people of the United States is comparable to language
addressed to the King of England. Since the people make
their laws and constitutions, so long as the advocacy is
in fact as well as in theory addressed to the end of produc-
ing orderly and constitutional action, no matter how
radical the proposition may be, the right of free speech
i infringed by its suppression. Since the people choose
their officers, no officer should be placed beyond the most
searching criticism. But when the criticism of institu-
tions turns from construction to destruction and is ad-
dressed not to constitutional reform but to the fomenting
of a spirit of lawlessness; when criticism of officers aban-
dons its just purpose of aiding the people in the exercise
of their franchise and becomes a covert attack on all gov-
ernment, then liberty has been exceeded and license in-
augurated. “Immunity in the mischievous use [of free
speech] is as inconsistent with civil liberty as prohibition
of the harmless use.” State v. McKee, 73 Conn. 18.

The line of demarcation is narrow and difficult and
calls for the exercise of the utmost of patriotic determina-
tion and the utmost of discrimination. In case of doubt
the counsel of Gamaliel (Acts v., 35-39) niay be read
with profit. The court which held (George v. Braddock,
45 N. J. Eq. 757) that a single tax propaganda was not
contrary to public policy was admonished to tolerance by
a case (Jackson v. Phillips, 14 Allen [Mass.] 539)
wherein it was contended that public policy forbade the
circulation of anti-slavery literature, and the - present
generation may learn from the same decision that it is
possible to mistake an ulcer on the body politic for a vital
organ of our civilization.

W.A.S.

THE PROHIBITION AMENDMENT AS AN ENCROACHMENT
ON THE INHERENT RIGHTS OF STATES.

THE people of the United States are to-day about to
enter on a new era, which, if the Eighteenth Amendment
is sustained, will result in a restriction on the rights of
the states to control their own internal affairs and will,
if further action along the same line is taken, be ome
of constitutional dictation of personal conduct and an
abridgment of personal rights, individual freedom of
action, and also of state powers.

It is not the purpose of the writer to discuss the merits
of prohibition. The evils of the liquor traffic are well
known, and have been continually recognized by the courts
and by law-making bodies in the form of local legislative
restraint and control. That it may be thus restricted is
unquestionable, and even its prohibition may have be-
neficent results both mentally, morally, physically and
financially.

The question, however, is not to what extent this traffic
shall be controlled or whether it shall be prohibited. Con-
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ceding even that prohibition may be the real solution yet
can it be brought about by a federal constitutional amend-
ment? If so, then the assertion of our forefathers in
the Declaration of Independence that “we hold these
truths to be self-évident, that all men are created equal,
that they are endowed by their Creator with certain un-
alienable rights, that among these are life, liberty and the
pursuit of happiness,” is simply an aphorism of the past,
so far as the people of the United States are concerned.
And the declaration in the Articles of Confederation that
‘“each state retains its sovereignty, freedom, and inde-
pendence, and every power, jurisdiction, and right which
is not by this confederation expressly delegated to the
United Statés in Congress assembled,” is to be regarded
merely as a view which the people then entertained as
to the basis of a confederacy of the states. Yet to both
of these documents resort may be had in construing the
Constitution, in which latter instrument we also find the
promise in article IV, section four, that “The United
States shall guarantee to every state in this Union a
republican form of government.” (See 11 Fed. St. Ann.
[2d ed.] 303.) In this connection it does not seem amiss
to note that the word republican has been defined as that
which is consistent with the principles of a republic, and
that Madison said in the Federalist that a republic may
be defined as “a government which derives all its powers
directly or indirectly from the great body of the people.”
See Century Dictionary. And the United States Supreme
Court has said in this connection: “By the Constitution
a republican form of government is guaranteed to every
State in the Union, and the distinguishing feature of that
form is the right of the people to choose their own officers
for governmental administration, and pass their own laws
in virtue of the legislative power reposed in representative
bodies, whose legitimate acts may be said to be those of
the people themselves.” In re Duncan, 139 U. S. 449,
461, per Mr. Chief Justice Fuller. And again: “The
guaranty is of a republican form of government. No
particular government is designated as republican, neither
1s the exact form to be guaranteed, in any manner
especially designated. Here, as in other parts of the
instrument, we are compelled to resort elsewhere to ascer-
tain what was intended. The guaranty necessarily implies
a duty on the part of the states themselves to provide such
a government. All the states had governments when the
Constitution was adopted. In all, the people participated
to some extent, through their representatives elected in
the manner specially provided. These governments the
Constitution did not change. They were accepted precisely
as they were.” Minor v. Happersett, 21 Wall. (U. S.)
162, 175, per Mr. Chief Justice Waite. Therefore if
the constitutional guaranty of a republican form of gov-
ernment is to be thus interpreted, then each state has
the right to determine for itself what laws it will enact
and in what manner it will handle the perplexing problem
of the liquor traffic, and others of a similar character.
But let us go beyond this. Let us-also pass by the provision
of the Tenth Amendment that “the powers not delegated
to the United States by the Constitution, nor prohibited
by it to the states, are reserved to the states respectively,
or to the people’” (11 Fed. St. Ann. [2d ed.] 523), which
was inserted at practically the same time the Constitution
was adopted as a part thereof, and as an express declara-
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tion of the scope and purpose of our dual form of gov-
ernment.

Let us consider the character of this government, state
and national, and see wherein can be found any power _
so to amend the Constitution as to deprive the people of
each state of their fundamental rights, those rights which
exist independent of and even superior to the Constitution
itself, and are vital to the existence of the Union. As
has been said by the United States Supreme Court: “It
must not be forgotten that in a free representative govern-
ment nothing is more fundamental than the right of the
people through their appointed servants to govern them-
selves in accordance with their own will, except so far
as they have restrained themselves by constitutional limits
specifically established, and that in our peculiar dual form
of government nothing is more fundamental than the full
power of the state to manage its own affairs and govern
its own people, except so far as the Federal Constitution
expressly or by fair implication has withdrawn that power.
The power of the states to make and alter their laws at
pleasure is the greatest security for liberty and justice.”
Twining v. New Jersey, 211 U. S. 78, 106, per Mr.
Justice Moody.

It is true that by the terms of the Constitution the
power to amend is given but does this power go to the
extent of destroying rights inherent in each and every
state of the Union to decide and determine for itself mat-
ters purely of internal concern? The national govern-
ment is one of enumerated powers, and so zealous were
our forefathers in their desire to prevent an encroachment
by that government upon the inherent right of the states
to control their own affairs that, at almost the same time
as the adoption of the Constitution, they passed the first
ten amendments, which were a limitation not on the power
of the states but of the United States. As to these it
was said by Chief Justice Marshall: b

“But it is universally understood, it is a part of the
history of the day, that the great revolution which estab-
lished the Constitution of the United States was not
effected without immense opposition. Serious fears were
extensively entertained that those powers which the
patriot statesmen who then watched over the interests of
our country deemed essential to union, and to the attain-
ment of those invaluable objects for which union was
sought, might be exercised in a manner dangerous to
liberty. In almost every convention by which the Con-
stitution was adopted, amendments to guard against the
abuse of power were recommended. These amendments
demanded security against the apprehended encroachments
of the general government—not against those of the local
governments.” Barron v. Baltimore, T Pet. (U. 8.)
243, 250.

And in another case the Supreme Court in an opinion
rendered by Mr. Justice Daniel declared:

“To every person acquainted with the history of the
Federal Government, it is familiarly known that the ten
amendments first engrafted upon the Constitution had
their origin in the apprehension that in the investment
of powers made by that instrument in the Federal Govern-
ment, the safety of the states and their citizens had not
been sufficiently guarded. That from this apprehension
arose the chief opposition shown to the adoption of the
Constitution. That, in order to remove the cause of this
apprehension, and to effect that security which it was
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feared the original instrument had failed to accomplish,
twelve Articles of Amendment were proposed at the first
session of the first Congress, and the ten first articles in
the existing series of Amendments were adopted and rati-
fied by Congress and by the states, two of the twelve pro-
posed amendments having been rejected. The amendments
thus adopted were designed to be modifications of the
powers vested in the Federal Government, and their
language is susceptible of no other rational, literal, or
verbal acceptation.” Withers v. Buckley, 20 How. (U.
S.) 84, 89.

That this was the situation when the Constitution was
framed and that the first ten amendments were adopted
to protect the states in their rights of controlling local
matters has furthermore been continually recognized by the
Supreme Court. .

Thus it will be seen that there was a strong and earnest
desire to create a dual form of government, reserving to
each state entire power to regulate and control its internal
affairs, in a manner which it believed to be most con-
sistent with its own interests. And the wisdom which
led to the adoption of this plan became more and more
manifest as the number of states increased, with, in many
" cases, widely diverging local interests requiring peculiarly
local regulation. In other words, having in view this
condition, the national government was given certain
enumerated powers while the states separately, and the
people thereof, were deemed the proper judges of what
legislation best fitted their own internal government. The
rights reserved were fundamental rights independent of
and superior to the Constitution. The rights surrendered
were enumerated and limited. It was upon the basis of
such a reservation, independent of the Constitution, that
the Union was formed and the Constitution accepted by
the several states.

So Mr. Justice Marshall said in Sturges v. Crownin-
shield, 4 Wheat. (U. 8.) 122, 192: “It must be recollected
that, previous to the formation of the new Constitution,
we were divided into independent states, united for some
purposes, but, in most respects, sovereign. These states
could exercise almost every legislative power. . . . When
the American people created a national legislature, with
certain enumerated powers, it was neither necessary nor
proper to define the powers retained by the states. These
powers proceed not from the people of America, but from
the people of the several states [italics mine], and remain,
after the adoption of the constitution, where they were
before, except so far as they may be abridged by that
instrument.”

And Mr. Chief Justice Chase also said in a later
opinion:

+“The perpetuity and indissolubility of the Union, by
no means implies the loss of distinet and individual
existence, or of the right of self-government by the States.
Under the Articles of Confederation each State retained
its sovereignty, freedom, and independence, and every
power, jurisdiction, and right not expressly delegated to
the United States. Under the Constitution, though the
powers of the States were much restricted, still, all powers
not delegated to the United States, nor prohibited to the
States, are reserved to the States respectively, or to the
people. And we have already had occasion to remark at
this term, that ‘the people of each State compose a State,
having its own government, and endowed with all the

functions essential to separate and independent existence,’
and that ‘without the States in union, there could be no
such political body as the United States.” Not only, there-
fore, can there be no loss of separate and independent
autonomy to the States, through their union under the
Constitution, but it may be not unreasonably said that
the preservation of the States, and the maintenance of their
governments, are as much within the design and care
of the Constitution as the preservation of the Union and
the maintenance of the National government. The Con-
stitution, in all its provisions, looks to an indestructible
Union, composed of indestructible States.” See Texas v.
Whate, 7 Wall. (U. S.) 700, 725.

And in 1910 the United States Supreme Court again
declared through Mr. Justice Harlan that there are cer-
tain fundamental primrciples which prior cases decided by
that court recognize, and which are not open to dispute,
and said in this connection: “Briefly stated, those prin-
ciples are: That the Government created by the Federal
Constitution is one of enumerated powers, and cannot,
by any of its agencies, exercise an authority not granted
by that instrument, either in express words or by necessary
implication ; that a power may be implied when necessary
to give effect to a power expressly granted; that while
the Constitution of the United States and the laws enacted
in pursuance thereof, together with any treaties made
under the authority of the United States, constitute the
Supreme Law of the Land, a State of a Union may exer-
cise all such governmental authority .as is consistent with
its own constitution, and not in conflict with the Federal
Constitution; that such a power in the State, generally
referred to as its police power, is not granted by or derived
from the Federal Constitution but exists independently
of it, by reason of its never having been surrendered by
the State to the General Government; that among the
powers of the State, not surrendered—which power there-
fore remains with the State—is the power to so regulate
the relative rights and duties of all within its jurisdiction
o as to guard the public morals, the public safety and
the public health, as well as to promote the public con-
venience and the common good; and that it is with the
State to devise the means to be employed to such ends.”
House v. Mayes, 219 U. S. 270, 281.

Again in a very recent case it is said: “The maintenance
of the authority of the state over matters purely local is
as essential to the preservation of our institutions as is
the conservation of the supremacy of the federal power
in all matters entrusted to the nation by the federal Con-
stitution. In interpreting the Constitution it must never
be forgotten that the nation is made up of states to which
are entrusted the powers of local self-government. And
to them and to the people the powers mnot expressly
delegated to the national government are reserved. . . .
The power of the states to regulate their purely internal
affairs by such laws as seem wise to the local authority
is inherent and has never been surrendered to the general
government.” Hammer v. Dagenhart, 247 U. S. 251,
275, per Mr. Justice Day.

Thus it will be observed that the framers of the Con-
stitution as representatives of the people of the several
states acted with the view that certain rights were inherent
in the states, and were to be retained by them, and the
Constitution was adopted in this belief. And in one un-
broken line of decisions from the time of Chief Justice
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Marshall, that great interpreter of constitutional rights
and powers, down to the present there has beéen a una-
nimity of opinion on the part of the United States Supreme
Court to the effect that the states only surrendered
those powers to the national government which were ex-
pressly enumerated, and that all others were retained as
inherent and not by virtue of any constitutional declara-
tion. It therefore follows that if these rights were re-
- served to the several states, that if they formed, as they
unquestionably did, the inducement to the adoption of
the Constitution, then they were reserved to each individual
state. If this be true, then by what power can they be
taken away? Can three-fourths of the states say to the
remaining one-fourth, we, by legislative decree termed a
constitutional amendment, refuse to permit you longer to
exercise rights which you possess though independent of
any constitution? On the other hand, would it not seem
that, if they are thus reserved, not even one state can be
deprived of them by anyaction of all the others, and
that any radical departure from our dual form of govern-
ment by which such rights are taken away can be done
only by the unanimous action of all the states, and not
by way of a federal constitutional amendment ¢

It could never have been the intention of the people
of the several states in adopting the Constitution to permit
an infraction by way of amendment on those rights for
the recognition of which they had so earnestly fought.
Furthermore, if the rights reserved were inherent and
independent of the national constitution, then any pro-
posed action which takes away from the people of those
states the right of controlling matters of purely internal
concern is not a matter of amendment but is revolutionary
in its nature, in that it is a proposition to change entirely
the dual form of our government, the maintenance of
which is essential to the liberty of the people and the
preservation of our national and state organizations. It
would be but a step to further encroachments, one of
which has already been suggested by certain reformers,
that is, prohibition of the use of tobacco. True, the move-
ment as to the latter is only in its infancy, and may be
said to be impossible of attainment. Yet one who sug-
gested the prohibition of liquor by constitutional amend-
ment a quarter of a century ago, and even much later,
would have been the object of ridicule. If acts of this
character may be done by way of amendment then what
is to prevent further encroachments? Is there to be a
distinction in degree between amendments which are
slightly revolutionary and those which are radically so?
Is there to be a classification of those which are claimed
to be beneficial and of those which are not? It would
not seem so. If, however, we recognize the slight infrac-
tion we open the door for the greater and must accord
recognition to that. If we recognize -a revolutionary
change as beneficial, on what ground can we deny life
to that which is not so? In other words, there can be no
distinction as to degrees. If this slight encroachment on
the police power and the inherent rights of the states can
be sustained then the several states may by the same means
be deprived of their entire police power in every respect,
and the control of all matters within the scope of its
exercise be centralized in the federal authorities, thus
revolutionizing our scheme of government. Of course such
a situation seems-at present beyond the realm of possibility. '

- amendments.

But the prohibition amendment is a step in that direction,
and who can foresee what the future may develop. In all
cases changes of such a kind as tend to restrict or en-
croach on the powers of the states are matters which re-
quire serious consideration. As was said by Mr. Justice
Moody in a somewhat recent case: “Whenever a new
limitation or restriction is declared it is a matter of grave
import, since, to that extent, it diminishes the authority of
the state, so necessary to the perpetuity of our dual form
of government and changes its relation to the people and to
the Union.” Twining v. New Jersey, 211 U. 8. 78, 92.
Changes of this character which affect the police power,
and deprive a state of its inherent rights whether the
change be slight or great, for the principle is the same,
were never contemplated to be made by constitutional
Such an encroachment is a change of the
basic plan of our government and should require the con-
sent of every state to render it binding, since matters of
this character require unanimity of action in order to
ensure a perpetuation of the Union. Preservation of the
rights of the states and a proper regard for the personal
liberty of the citizens of each state is as essential to the
continued life of the nation as is the safeguarding of the
powers of the federal government.

In conclusion, not as bearing on the question before
discussed but as showing the opinion of the United States
Supreme Court a century ago as to the proper mode for
considering the adoption of the Constitution, and which
is equally applicable to amendments thereto, the follow-
ing extract from an opinion by Chief Justice Marshall,
delivered in 1819, in the case of McCulloch v. State of
Maryland, 4 Wheat, (U. S.) 316, 403, is of value: “The
convention which framed the Constitution was indeed
elected by the state legislatures. But the instrument,
when it came from their hands, was a mere proposal,
without obligation, or pretensions to it. It was reported
to the then existing Co: of the United States, with
a request that it might ‘be submitted to a convention of
delegates, chosen in each state by the people thereof,
under the recommendation of its legislature, for their
assent and ratification.’” This mode of proceeding was
adopted ; and by the convention, by Congress, and by the
state legislatures, the instrument was submitted to the
people. They acted upon it in the only manner in which
they can act safely, effectively, and wisely, on such a sub-
ject, by assembling in convention.”

Might it not be well, in view of the sensational dis-
closures relating to the action of legislative bodies, in
ratifying the prohibition amendment, to follow along the
lines suggested as to the adoption of the original instru-
ment ? Furthermore is it not advisable to take away from
the state legislatures any power of ratification and repose
it entirely with the people of the states? And if such an
amendment is proposed let it also be acted on by the people
themselves. Let the matter of the ratification of amend-
ments to our national Constitution be determined by the
people of each state and not by legislatures, members of
which are coerced to act in a certain way by threats of
defeat and who stand before their constituents on issues
which ignore the very question as to which they may be
bound by secret pledges to insure the support of a certain
element or faction of the electors.

Howaerp C. Jovck.
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WOMEN AS PRACTITIONERS OF LAW.

By WiLLiaAM RENWICK RIDDELL, LLD., F. R. S., Can., Justice
of the Supreme Court of Ontario.

A LITTLE more than a quarter of a century ago a flutter of
what in a less dignified body would have been called excitement
went through the Convocation Room at Osgoode Hall, Toronto,
at a meeting of the Benchers of the Law Society of Upper Canada
—a woman had applied to be admitted on the books of the Law
Society, a thing without precedent in the century of the Society’s
existence.

From 1797, the legal profession in this Province has been
master in its own house: in that year the Provincial Legislature
of Upper Canada passed an Act?! which authorized all the per-
sons then admitted to practice and practicing at the Bar to form
themselves into a Soeiety, the “Law Society of Upper Canada,”
whieh Society was to prescribe rules and regulations for students
and call to the Bar, and generally to have control over the pro-
fession. Since the organization of that Society, no one has been
or could be allowed to act as barrister in any of our Courts anless
and until he was called to the Bar by the Society.?

While there has since 1797 been a distinetion between the bar-
rister and the attorney (or solicitor),® there has never been any
objection to tko same person filling both positions; and from the
beginning most barristers were called attorneys and vice versa.*
While the Law Society does not admit the solicitor (to use the
present nomenclature), the duty was cast upon it by the Aect
of 1857 ® to examine and inquire touching the fitness and capacity
of an applicant to act as an attorney or solicitor: and ever since,
the Law Society examines the eandidate and gives a “Certificate
of Fitness,” on the presentation of which the Court admits him.
Without such a certificate the Court cannot admit any one, just
as without a call to the Bar by the Law Society the Court eannot
hear any counsel. It is necessary before he can obtain a cer-
tificate of fitness or be called that the applicant for admission as
a solicitor or for call to the Bar must have been on the books
of the Society for five years (in the case of a graduate of a British
University, for three years).

At the time the disturbing application was made (as now)
the Governing Body, the Benchers (who were in fact the real
eorporation) were mainly elected by the barristers of the Prov-
ince—a few Benchers ex officio being the exception. An election
is held every five years, so that the Benchers fairly well represent
whe sentiment of the profession at large, perhaps the more eon-
servative sentiment.

It was to this body met in Convocation that the petition of
Miss Clara Brett Martin to be admitted on their roll was pre-

1(1797) 87 Geo. III c. 18 (U. C.).

2Those interested will find a full historical account of the Law Society
of Upper Canada in my work published by the Law Society of Upper Canads
in 1916, The Legal Profession in Upper Canada in fts Early Periods.

The Law Society of Upper Canada was incorporated in 1822 by the Pro-
vincial Act 2 Geo. IV. ¢. 5§ (U. C.); but its function to call to the Bar
was not interfered with.

3 The attorney practiced in the Common Law Courts, the solicitor in Chan-
cery. We had (after 1794) only Common Law Courts for a time and con-
sequently our practitioners in ‘‘the lower branch of the profession’” were
then attorneys (or to use the time-honored orthography ‘‘attornies’”); but in
1837, the Provincial Act, 7 Geo. IV. ¢. 2 (U. C.) instituted a Court of
Chancery; and thereafter, till the coming into force of the Judicature Act
in 1881, a member of this branch was an ‘‘Attorney-at-Law and Solicitor-in-
Chancery.” The Judicature Act of 1881 abolished the name attomoy. and
now these are all solicitors.

“From a recent examination which I have made of the Rolls I find
that of the practitioners of law in Ontario, all but 4 per cent are barristers,
and all but 23 per cent solicitors.

520 Vie. ¢. 63 (Can.).

sented. There was immediate opposition; true the applicant was
a modest, self-respecting young woman, well-born, well-bred, and
well-educated—but she was a woman.

Ontario.—After a little diseussion, on June 30, 1891, Convo-
cation decided that they had no power to admit a woman upon
their books.® Thereupon the Legislature of Ontario at the in-
stance of Sir Oliver Mowat, the Prime Minister,” passed an Act®
in the following terms: “The Law Soeciety may in its discretion
make rules providing for the admission of women to practice as
solicitors.”

Convoeation by a bare majority ® directed the Legal Educa-
tion Committee to frame regulations, and on their report being
adopted a rule was passed December 27, 1872, to become effective
at Hilary Term of the following year.

Miss Martin was duly articled—the regulations for the admis-
sion of women as solicitors did not differ from those prescribed
for men. She was not satisfied with the lower branch of the
profession; but there was no statute permitting her to be called
to the Bar.

In 1895, the Ontario Legislature (again at the instance of Sir
Oliver Mowat) passed the Act 1° which amended the previous Act
by giving the Law Society discretion to call women to the Bar.
In the following May, Miss Martin wrote to Convocation, ex-
pressing her desire to be called to the Bar; and after a good
deal of discussion a rule was passed substantially the same as that
for men ! under which she was called to the Bar, February 2,
1897: she was admitted as a solicitor on the same day.

Since that time there haye been seven other women admitted
as solicitors and called to the Bar—of the eight, the pioneer
and five others practice their profession (one in another
Province).12

*The same decision was come to by the Bar of Montreal a few months
ago; and the Courts declined to interfere.

7 8ir Oliver Mowat, although t.h.rough all his long ard useful life he called
himself a Reformer or a Liberal, was quite generally by both political friend
and foe (he had none but political foes) believed to be and not infrequently
called a Tory or Conservative of the most Conservative type. In the matter
now under discussion he was a Radical.

¢ (1892) 55 Vie. ¢. 82 (Ont.).

® The mover was Sir Oliver Mowat (who was a Bencher ex oficio as being
Attorney-General of the Province), the seconder Hon. 8. H. Blake (who
was a Bencher ex oficio as being an ex Vice-Chancellor): the vote was 12
to 11 and would have been a tie, had it not been that one Bencher was
on his feet in Court and did not reach Convocation Room until the vote was
just being taken. His objection was that the Province cast upon the Benchers
of the Law Society the duty of deciding in their discretion .what should have
been decided by the Legislature as a matter of public policy. Most if not all
of those who voted ‘‘Nay" were opposed to the principle of admitting women
altogether. The Minute Books of the Law Society for 1892, pp. 544, 550,
and 551, contain the prooeedings of Convocation.

1958 We. ¢. 27 (Ont.).

12 1n Easter Term, May 18, 1896, her application was received; June 5, &
motion to direct the Legal Education Committee to frame regulations was
voted down by a vote of 9 to 6; June 30, Charles Moss, C. C. (afterwards
8ir Charles Moss, Chief Justice of Ontario), gave notice (for S8ir Oliver
Mowat) that he would renew the motion on the first day of the following
Term. In Trinity Term, Septemb , the ti d by a vote of 8
to 4; September 25, the regulations were reported und a Rule framed and
read. In Michaelmas Term, November 17, a motion to rescind the Resolu-
tion of September 14 was lost, and the following day the Rule received
its second and third reading and was passed.

Minute Book, No. 5, pp. 19, 738, 768, 775.

Minute Book, No. 6, pp. 10, 18, 26.

1] give the list as furnished me by the Secretary of the Law Society—
it will be noticed that three have married barristers:

LIST OF WOMEN LAWYERS.

Name. Address. When Called. Remarks.
1. Claras Brett Martin....... Toronto H. 1897 Practicing.
2. Eva Maude Powley....... Port Arthur E. 1902 Practicing.
8. Geraldine Bertram Robin-

BOD ...ieieecinncnnnns Toronto T. 1907 Married E. W. Wright,
Barrister of Toronto;
pays Bar fees.

4. Grace Ellen Hewson...... Toronto E 1908 Married, not practicing.
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It would appear that the number will somewhat inerease in the
immediate future. There are now four women students in the
Law School in the third year, five in the second year, and eleven
in the first year, while there are seven matriculants waiting for
their time to come to the Law School, four entitled to attend in
1918 and three in 1919; of those in the second and third years
in the Law Sehool two have obtained honors and two honors and
scholarships; eleven in the Law School have a degree in Arts,
ten B. A’s and one M. A3

Name. Address. When Called. Remarks.

5. Jean Cairns ............Huntsville T.1918 Married P. R. Morris,
Barrister of Hamilton,
practicing at Hamilton,
Ontario, with her hus-

band.

6. Edith Louise Paterson (a).Vancouver E. 1915 Practicing in Vancouver,
B. C.

7. Mary Elizabeth Buckley (b) Toronto E. 1915 Married H. V. Laughton,
Barrister of Toronto,

practices s little.
15 June, Practicing in Trenton,
1916. Ontario.
(a) Obtained honors and Scholarships.
(b) Obtained honors.

3 As has been said, the Rules of the Law Society require every applicant
for Call or Admission to have been five years on the Books of the Society
(three years in case of a Graduate of a British University); the last three
years, he must attend the Law School at Osgoode Hall (which is entirely
supported, controlled, and managed by the Law Society).

The following are the rules respecting women:

Rules for the Admission of Women to Practice as Solicitors and Barvristers-
at-Law.

178. (1) Any woman who is a graduate in the Faculty of Arts in any
university in His Majesty’s Dominions empowered to grant such degrees, and
any woman being petent as a student within the requirements of Rules
103 or 104, shall upon compliance with the following Rules, be entitled to
admission to practice as a solicitor pursuant to the provisions of The Law
Society Act, 5. 43 (2), provided that:

(a) She has been entered upon the books of the SBociety in the same
manner and upon the same conditions as to giving notice, payment
of fees and otherwise, as are provided for admission of Students-
at-Law of the graduate and matriciflant class respectively;

(b) She has been bound by contract in writing to serve as a clerk to a
practicing solicitor for a period of three or five years from the date
of her entry upon the books of the society, according as she shall
have been entered on the books as a graduate or matriculant;

(¢) She has actually served under such contract for such period of three
or five years, as the case may be;

(d) She has complied with the conditions of the statutes and the Rules
of the Bociety with regard to execution and filling of such contract,
and any assignment thereof, and with every other requirement of
the Bociety with regard to Students-at-Law, including attendance
upon lectures in the Law School, passing of examinations, payment
of fees, and every other matter or thing compliance with which by
a Student-at-Law is a prerequisite to admission to practice as a
solicitor.

(2) The fees payable by such woman upon receiving a Certificate of Fitness
to practice shall be the same as those payable by other Students-at-Law.

(3) Upon admission to practice, such woman shall become subject to all
the provisions of the statutes and the Rules of the Society with regard to
solicitors, and non-compliance with or failure to observe the same or any of
them shall subject her to all the disabilities and penalties imposed upon other
solicitors.

179. Every woman seeking admission to practice as a Barrister-at-Law
under the provisions of the Statute in that behalf shall furnish proof that:

(a) She has been entered upon the books of the Society pursuant to the

Rules for admission of women to practice as solicitors, and has
remained on such books for a period of three or five years, accord-
ing as she shall have been entered as a graduate or matriculant.

(b) She has actually and bona fide attended in a barrister’s chambers, or

has served under Articles of Clerkship for a period of three or five
years as the case may be.

(¢) She has complied with the conditions of the statutes and every re-

quirement of the Rules of the Society with regard to Students-at-
Law, including attendance at lectures in the Law School, passing of
examinations, payment of fees, and every other matter or thing
compliance with which by a Student-at-Law is prerequisite to Call
to the Bar.

180. The fees payable by such woman upon admission to practice as
a barrister-atlaw shall be the same as those payable by other Students-at-
Law.

181. (1) Upon admission to practice as a barrister-at-law such woman
shall become subject to all the provisions of the statutes and the Rules of

8. Gertrude AMord ......... Belleville

Scarcely half of 1 per cent of the practitioners in Ontario are
women; the profession of law makes by no means the same
appeal to them as medicine.

Women as Practitioners.—The women who practice law are
not “wild women”; they are earnest, well-educated women who
ask no favors but are quite willing to do their share of the world’s
work on the same conditions as men. '

While occasionally one of them has been known to take the
brief at a trial, this is not usual; they generally retain counsel
for such work and confine themselves to chamber practice. Ocea-
sionally a woman takes a Court or chamber motion, but as a
general rule her work is that of a solicitor. In my own experi-
ence,.as in that of judicial brethren whom I have eonsulted, when
she appears in Court or chambers, she conduets her case with
dignity and propriety, exhibiting as much legal acumen, knowl-
edge of the law, and sound sense as her masculine confrére, and
she does not trade upon her sex.

The admission of women to the practice of law has had in
Ontario no effect upon the Bar or the Courts; the public and
all concerned regard it with indifference; while no one would
think of going back to the times of exclusion, no one would make
it a matter of more than passing comment that a woman lawyer
was engaged in the conduct of legal business. It has prevented
any feeling of injustice, sex oppression, or sex partiality—it has
made the eareer open to the talents. Otherwise it has no con-
spicuous merits and no faults. So far as I ecan find out, there
has never been a charge of dishonesty or unprofessional conduct
made against a8 woman practitioner of law in Ontario (or indeed
elsewhere) ; it is certain that no such charge has ever been brought
before the Courts.

Admission in the Other Comadian Provinces.—Of the nine
Provinces of Canada, Quebec refuses women the right to practice
law :14 while the question has not arisen in Prince Edward Island,
presumably the decision would be that they are excluded, as there
is no special legislation. Of the other Provinces, Alberta admits
them under general legislation; British Columbia under a special
act,® which provides that “women shall be admitted to the study
of law and shall be called and admitted as barristers and solicitors
upon the same terms as men.” Manitoba has also a special stat-
ute,’® which amends the Law Society Act by providing that “the
expression persons includes females.” New Brunswick in 1906
passed an act” in the same terms as the British Columbia
Statute above mentioned, and Nova Scotia in 1917 passed a simi-
lar Aect expressly stating that it was declaratory of the existing
law.?® Ontario we have seen calls and admits under two Statutes
—now combined in Revised Statutes.l® Saskatchewan has a
special Statute, the Statute Law Amendment Aect 1912-13,2°
which by s. 27 provides: “The Benchers may in their diseretion
make rules for the admission of women to practice as barristers
and solicitors.” .

The question as to the admission of women to the Bar has not
yet come up in the Yukon Territory.?!

the Society with regard to barristers-at-law, and non-compliance with or
faflure to observe the same, or any of them, shall subject her to all the
disabilities and penalties imposed upon other barristers-at-law.

(2) Every such woman appearing before Convocation upon the occasion
of her being admitted to practice ss aforesaid shall appear in a barrister's
gown worn over & black dress, white necktie, with head uncovered.

¥ A proposal to grant the right to women has beeh defeated for two
successive years in the Quebec Legislature: a Bill for that purpose has been
introduced during the present month (December, 1917).

1% (1912) 2 Geo. V. c. 18.

10 (1912) 2 Geo. V. c. 82, s. 2.

176 Ed. VII c. 5.

87 & 8 Geo. V. c. 41.

® (1914), c. 157, ¢. 1-8 (2).

* 8 Geo. V. c. 46.

2t Probably it would be held that they would not be admitted. See Con-
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The whole number of women practicing law in Canada is very
small, perhaps a dozen in all—e.g. Alberta has called only one
and she got married, Saskatchewan only two; the numbers may
be expected to increase, but not rapidly. I do not think that the
most fervent advocate of women’s rights could elaim that the
admission of women to the practice of law has had any appre-
ciable effect on the Bar, the practice of law, the Bench, or the
people. It is claimed that it was a measure of justice and
fair play, that it removed a grievance and has had no counter-
vailing disadvantage. That claim may fairly be allowed: in other
respects, the admission of women is regarded with complete indif-
ference by all but those immediately concerned. -

United States.—In the United States women have joined the
profession in somewhat larger numbers than in Canada—there
are now about 1200.

They are admitted to practice before all the Federal Courts
of the United States and all the State Courts except those of
Arkansas, South Carolina, and Virginia. Generally they are ad-
mitted under general legislation, but in some instances special
legislation has been passed—sometimes by reason of adverse de-
“eisions of the State Courts, oceasionally (it may be) ex abundanti
cauteld.??

solidated Ordinances of Yukon Territory, cap. 50:
Ordinance.”

2 In the United States the entry of women into the sacred circle was not
always easy: the Courts were in some instances adverse, adhering to the
beloved “Common Law of England.”” Where that was the case, the Legis-
lature was attacked with the result stated in the text. I add here a partial
account of the course of the campaign.

Mrs. Myra Bradwell was the first woman to meet a rebuff in the State
Courts, so far as I have seen in the Reports: she in 1869 applied to the
Supreme Court of Illinois for a license to practice law, but failed. The
Court thought itself bound by the Common Law of England to refuse the
application unless ‘‘the Legislature shall ch to remove the existing barriers
and authorize us to issue licenses ‘equally to men and women.” In re Myra
Bradwell, (1869) 55 Ill. 535. The Supreme Court of the United States
refused to interfere, (1872) 16 Wall. 130. No long time elapsed before
such authority was given. On March 22, 1872, an Act was approved
“to secure to all persons freedom in the selection of an occupation, profession,
or employment”’ which by 8. 1 enacted *‘that no person shall be precluded or
debarred from any occupation, profession or employment (except military)
on account of sex” (see Hurd’'s Rev. Stal. 1915-16, cap. 48, par 2). In
1874, a further Act was passed '‘to revise the law in relation to attorneys
and counsellors’”; and that by s. 1 provided ‘“No person shall be refused a
license under this Act on acount of sex” (Hurd, ut supra, cap. 18, par. 1).

One of the Federal Courts was equally hostile. Mrs. Belva A. Lock-
. wood in 1878 applied to be admitted as attorney and counsellor-at-law of
the Court of Claims at Washington, a Federal Court of the United " States.
The Court held that the responsibilities of such & position were inconsistent
with the holding of an office by a woman, and ‘‘a woman is without legal
capacity to take office of Attorney.” In re Mrs. Belva A. Lockwood, exp.
9 Ct. of Cl. (Nott & Hop.) 846: sustained in the Supreme Court, 154 U. 8.
116. Shortly afterwards the Supreme Court of the United States (October
Term, 1876) refused to admit Mrs. Lockwood to practice in that Court “in
accordance with immemorial usage in England and the law and practice in
all the States until within a recent period.”

Very shortly thereafter Congress acted: the Act of Congress, February
15, 1879, chap. 81 (20 Stat. L. 292) provides ‘“Any woman who shall have
been & member of the bar of the highest Court of any State or Territory
or of the Supreme Court of the District of Columbia for the space of three
vears and shall have maintained a good standing before such Court and
who shall be a person of good moral character shall on motion and the
production of such record be admitted to practice before the Supreme Court
of the United States.” TUnder that statute, Mrs. Lockwood was admitted to
practice in the Supreme Court. She was also admitted to practice in the
Supreme Court of the District of Columbia and in certain of the State Courts,
.but her application was rejected in Virginia. The Supreme Court of the
United States gave her no relief, (1893), 154 U. 8. 116—and Virginia
is still joined to its idols.

Miss R. Lavinia Goodell was no more successful in the Wisconsin Court
fn 1875; the Chief Justice, Ryan, thought that *reverence for all womanhood
would suffer in the public spectacle of woman so engaged”’; and in the
- absence of a statute her application was refused. In re Goodell, (1875), 89
Wis. 232.

Massachusetts then spoke to the same effect. Miss Lelia J. Robinson was
refused admission as an attorney and counsellor of the Supreme Court—she
was not a ‘‘citizen” or a ‘person,” and without ‘‘clear afirmative words
in a Statute” the Court's hands were tied. Re Lelia J. Robinson, (1881)
131 Mass. 876,
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(See 181 Mass. Rep. at p. 383). -

As in Canada, no one in the United States would now think of
excluding women when once they were admitted. It cannot, I
think, be fairly said that their admission has had any marked
effect upon the Bar or the practice of law; their influence on
legislation for the protection of women and children is consid-
erable, but not more than that of an equal number of women .
who have not joined the profession—what influence there is has
been, I think, uniformly good. They have sustained a good repu-
tation in their practice: no charge of impropriety, dishonesty,
or unprofessional conduct has ever been laid against them so far
as the Court records show.

Their Position as Lawyers.—The remainder of the Bar were
slow to accept woman as a lawyer; where she has made her ap-
pearance, the Bar seems to have gone through the stages of
amused curiosity turning to real and well-grounded respect. No
doubt the conservative part of the profession will always look
upon the woman lawyer as unladylike, unwomanly, recreant to
her natural position, overturning the laws of God, what not?
That is inevitable: but the great body of the profession is be-
ginning—has indeed progressed some distance on the way—to
treat her as a desirable and useful part of the profession and
the body politic. “The Courts have invariably treated women
practicing before them with the greatest courtesy and kind-
ness.” 22 On inquiry, I find that the Bench ean discover no

The ‘“clear affirmative words” soon came: on April 10, 1882, a statute
was approved, c¢. 189, “The provisions of law relating to the qualification
and admission to practice as attorneys-at-law shall apply to women.” A
similar decision in Oregon, In re Leonard, (1885), 12 Oregon 93, refusing
admission to Mary A. Leonard led to the passing in 1885 of the statute,
““Hereafter women shall be entitled to practice law as attorneys in the Courts
of this State upon the same terms and conditions as men.” See Lord's
Oregon Law, s. 1079.

Tennessee in 1893 refused admission as a Notary Public to Miss F. M.
Davidson in a decision which was considered to indicate that a woman could
not be an attorney—the Act of 1907, chap. 69, made the law clen—“Any
woman of the age of twenty-one years and otherwise p ing the
qualification may be granted a, license to practice ln,w in the Courts of thil
State.”” (See Thompson’s Shannon’s Code of 1917, s. 5779, s, 6.)

Some other like decisions in the State Courts led to special legislation;
but in most States, the Courts interpreting general legislation took a dif-
ferent view. The first admission was in a State in the middle West. Iowa
in 1869 admitted Mrs. A. A. Mansfleld under a statute providing that ‘‘any
white male person’” may be admitted because the affirmative declaration did
not by implication deny the right to women. Missouri came next—the
Court admitted Miss Barkalow; Maine admitted Mrs. C. H. Nash in 1872.
To make the matter absolutely clear, chap. 98 of the Public Laws of 1899
enacts '“No person shall be denied admission or license to practice as an
attorney-at-law on? account of sex.”” In the Federal Court, District of
Columbia, Miss Charlotte E. Ray was admitted about 1873; and in 1874 Miss
Hewlett was admitted by the Federal District Court (Illinois); and the
Federal District Court (Iowa) also admitted a woman. 8See 39 Wis. at
pp. 238, 239.

In New Hampshire, in 1890 the petition of Mrs. Marilla M. Ricker, s
widow, to be admitted to practice law was granted, the well-known Chief
Justice Doe writing an elaborate opinion with a wealth of learning more or
less applicable. He came to the conclusion that a woman was a ‘“citizen”
and a ‘“person’’; and an attorney not taking an official part in the govern-
ment of the State (for which women are disqualified by the Common Law)
there was no reason why a woman could not be an attorney. In re Riker’s
Petition, (1890), 66 N. H.- 207.

Colorado took the same view in 1891 when Mrs. Mary S. Thomas was
admitted to the practice of law; she was & ‘person’” and an attorney did
not occupy any “civil office.” In re Thomas, (1891), 27 Pac. Rep. 707,
16 Colo. 441.

Indiana held the same way in 1893—In re Petition of Leach exp., (1893),
134 Ind. 665.

The Connecticut Court of Errors in re Mary Hall, (1882), 50 Conn. 131,
had gone back to the legislation of 1750 in the attempt to interpret the
more recent legislation, and holding that Mary Hall was a ‘“‘person” admitted
her to practice—one learned Judge differing from his three brethren.

8] quote from a letter from Mrs. Mussey, President of the Women's Bar
Association of the District of Columbia, to whose kindness I owe some of
the facts in the text. The position of women in the District. of Columbia
is peculiar in that they are admitted to the Bar of the District, but not to
the Bar Association and therefore not to the American Bar Association.
A prominent member of the Bar Association somewhat maliciously says that
this “will suggest a distinction which still exists in the minds of men law-
yers.” However, the women have their own apparently prosperous Bar
Association in the District of Columbia.
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difference in the ability and acamen in man and woman; it is
the individual talent and industry which tell, not the sex. While
there are exceptions, the rule is that women do not take trial
briefs; as in Ontario, they mainly confine themselves to chamber
practice. The number of women lawyers is increasing slowly
if at all, and there seems to be no more fear of man losing
his lead in law than in the sister profession of medicine—indeed
the competition is not so great as in medicine.

If I were to sum up in a sentence the results of the admission
of women to the practice of law from my experience and inquiry,
I would say that it has done some good, and no harm, while all
prophecies of ill results have been falsified; that its effects on
the profession and practice of law have been negligible, and that
it is now regarded with indifference and as the normal and natural
thing by Bench, Bar, and the community at large.—Journal of
Comparative Legislation and International Law.

Quses of Intevest

LiariLiTY oF PuBLic OFFICER FOR ACT OF ASSISTANT,—In State
v. Kolb, (Ala.) 78 So. 817, reported and extensively annotated
im 1 A. L. R. 218, it was held that neither a public officer nor
his bondsman is, in the absence of a statute imposing liability, or
of negligence on his part in appointing or supervising an assist-
ant, liable for the default or misfeasance of an assistant appointed
by him under statutory.authority. The court stated the general
prineciples applicable to such a case as follows: “The general
proposition that an officer is not liable for the defaults and mis-
feasances of his clerks or assistants, even though they are ap-
pointed by him and are under his control, in the absence of
allegation and proof that the officer was negligent or at fault
in failing to exercise proper care and prudence in selecting the
assistant or clerk, or in failing to properly supervise and super-
intend the acts and services of such employee in the work for
which he was so selected, the doing or failure to do which caused
the loss or injury or damage, is well settled. In such cases, in
the absence of a special statute or law to the contrary, the as-
sistant or clerk, and his bondsmen, if any he have, are liable,
but not the officer or his bondsmen. This has been repeatedly
decided by this and most other courts. See the case of Raisler
v. Oliver, 97 Ala. 710, 38 Am. St. Rep. 213, 12 So. 238, where
the authorities are collected and cited, and 31 Cye. 980-984, and
note. also collecting the authorities. Of course, for this rule to
apply, the law must authorize the appointment of such clerk or
assistant, so that by virtue of the law and of the appointment
the clerk or assistant became in a sense an officer himself. If
the superior officer, on his own account and without authority
of law, should appoint or employ such aid, the former would be
liable, the doctrine of respondeat superior applying.”

VALIDITY OF LEGISLATION DIRECTED AGAINST CRIMINAL SYN-
picALISM.—In State ». Moilen (Min.) 167 N. W. 345, reported
and annotated in 1 A. L. R. 331, it was held that the Minnesota
statute (Laws 1917, ch. 215) declaring and defining the crime of
eriminal syndicalism, and prohibiting the advocacy or teaching
of sabotage or other methods of terrorism as a means of accom-
plishing industrial or political ends, was not obnoxious to either
the state or Federal constitution, and no rights thereby secured
or protected were in any way impaired or abridged. Said the
eourt inter alia: “The contention that the statute violates rights
granted and secured by the Federal Constitution is without special
merit. The design and purpose of the legislature in the enact-

ment of the statute was the suppression of what was deemed
by the lawmakers a growing menace to law and order in the state,
arising from the practice of sabotage and other unlawful methods
of terrorism, employed by certain laborers in furtherance of
industrial ends and in adjustment of alleged grievances against
employers. The facts surrounding the practice of sabotage, and
like in terrorem methods of self-adjudication of alleged wrongs,
are matters of common knowledge and general public notoriety,
of which the courts will take notice. That they are unlawful,
and within the restrictive power of the legislature, is clear.
Sabotage, as practiced by those advocating it as an appropriate
and proper method of adjusting labor troubles, embraces, among
other lesser offensive aets, the wilful and intentional injury to or
destruction of the property of the employer, in retaliation for
his failure or refusal to comply with wage or other kindred labor
demands. It amounts to malicious mischief, and is a crime at
common law as well as by statute. The methods of terrorism
referred to in the statute have close relation to sabotage, and are
practiced for the purpese of intimidation, and to coerce em-
ployers into a compliance with labor demands. Methods of that
sort are equally unlawful and open to legislative condemnation.
It is the exclusive province of the legislature to declare what
acts, deemed by the lawmakers inimical to the public welfare,
shall constitute a crime, to prohibit the same, and impose ap-
propriate penalties for a violation thereof. With the wisdom
and propriety thereof, the courts are not concerned. State v.
Shevlin-Carpenter Co. 99 Minn. 158, 108 N. W. 935, 9 Ann. Cas.
634; Clark & M. Crimes, § 41. Judicial consideration of enact-
ments of the kind is limited to the inquiry whether the consti-
tutional rights of the citizen have been invaded or violated. If
such rights be in no wise infringed or abridged, the statute
must stand, however harsh it may seem to those who run counter
to its commands. It requires no argument to demonstrate that
the subject matter of this statute was and is within legislative
cognizance, vesting in that body the clear right to prohibit the
advocacy or teaching of the iniquitous and unlawful doctrines
which it condemns.”

REFUSAL OF NATURALIZATION FOR VIOLATION OF Law.—In
United States v. Gerstein, 284 Ill. 174, 119 N. E. 922, reported
and annotated in 1 A. L. R. 318, it was held that a saloon keeper
who had habitually violated the Sunday Closing Law of Illinois
would be deprived of naturalization, although the law was not
enforced and it was necessary to keep his place of business open
in order to retain his trade. The court said: “The requirement
of the Federal statute is that an alien applying for admission
to citizenship shall show that, for five years previous, he ‘has
behaved as a man of good moral character, and well disposed
to the good order and happiness’ of the country. How ecan it
be said that appellee placed himself within these requirements,
when it is admitted that, for a period of several years, he had
knowingly violated the law, and had only ceased doing so three
months before filing his petition, when notified the public au-
thorities would enforce the law thereafter? It is immaterial
that a large public sentiment did not favor obeying the law. It
was enacted by the legislature, by virtue of its constitutional
powers, and whether it was approved by public sentiment as
a good law, or whether it was considered a bad law, affords no
criterion for determination by citizens and residents whether it
should be obeyed. Whatever may influence persons to whom
a law applies to violate and disregard it, courts are bound to
enforce a valid law, though the law be disapproved by publie
sentiment. It must be apparent to everyone that the binding
force and effect of a law, and the duty of persons to obey it and
of courts to enforce it, cannot be made to depend upon the
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public sentiment as to its wisdom or unwisdom, or on the
opinion of a court whether it is a good or bad law. If it is a
law, persons are bound to obey it and courts to enforce it. If
public opinion disapproves, the legislature may be applied to to
repeal it, but, until repealed, it is binding on the people, and
must be obeyed. That public officers charged with enforcement
of the law do not do so cannot change the effect upon the moral
character of a man who wilfully and habitually violates it. Aliens
asking admission to citizenship in the United States are asking
a favor—the greatest within the gift of the government. It
ought to be appreciated by the recipient, and Congress has
thought wise to presecribe certain qualifications, which must be
possessed by the applicant for the priceless boon of citizen of
the United States of America. It is required the applicant shall
be worthy of the great privilege of citizenship, and one of the
elements required to show worthiness is that he has been, for
five years, a man of good moral character, and well disposed
to the good order and happiness of the country. . . . It should
be understood that admission of aliens te the blessings of citizen-
ship in this country is not a mere matter of form, but that the
great privilege, with all the benefits that flow from it, will be
conferred only on those who show themselves to possess the
qualifications required by our naturalization laws.”

LiaBiLiTy o MUNICIPALITY FOR SICKNESS DUE T0 CONDITION
oF STREeT.—Illness of an abutting owner, caused by a munieci-
pality’s permitting water to pond in a highway, is not within
the statute giving a right of action to any person who shall
receive bodily injury or damage in his person or property through
a defect in the street. It was so held in Triplett v. Columbia,
(S. Car.) 96 S. E. 675, reported and annotated in 1 A. L. R.
349, wherein the court said: “Where an individual has suffered
injury as the result of a wrong done, natural justice calls for
some remedy, and the courts have ever been alert to provide one;
hence the boast of the law, which is often pressed upon the
attention of courts, that for every wrong there is a remedy.
But there is another axiom of practical wisdom equally important
to be observed—hard cases make bad law. Not infrequently
the hardship of a particular case leads to the strained, if not
incorrect, application of sound principles to fit the facts, so as
to afford a remedy; and when the same principles are invoked
in similar cases, it is discovered that they lead to results that
are exceedingly inconvenient, if not so illogical that they cannot
be justified on settled principles of legal liability. And the con-
sequence is that the previous decision must be distinguished,
modified, or overruled. The courts are not invested with the
power to make laws. They should and do keep pace with the
progress and development of society by the application of set-
tled principles to new relations and conditions, but in doing this
the point is sometimes reached when the power of the court ends
and the duty of the legislator begins. If the plaintiff, who has
been injured by disease, superinduced by the negligence of de-
fendant, can maintain her action for damages, why may not
every other member of the family, or of the community, or,
indeed, of the entire city, who has suffered a like injury from
a like cause, maintain such an action? The fact that the exeit-
ing cause of the disease was in a street, and the result of negli-
gence in failing to keep it in proper repair, is an immaterial
incident. The consequences would have been the same if the
nuisance has been created or allowed to exist on a private lot.
Upon what principle could the court justify the allowance of
the action in one case and deny it in the other? A moment’s
reflection will diselose innumerable evils that would result from
the allowance of such an action. Municipalities, the agencies of
government, would become liable for epidemies of typhoid fever

and other diseases caused, actually or supposedly, by negligence
in water supplied to the people, the disposition of sewerage and
refuse matter, and on other grounds which will readily be sug-
gested. The floodgates of litigation would be thrown wide open,
and the funds that are raised by taxation for public improve-
ments would be dissipated in tort suits. Such liability could not
be sustained under the principles of the eommon law; and it is
perfectly clear that it was never contemplated by the legislature
in the enactment of § 3053.”

ConsipErING FrACTION OF DAY IN CoMPUTING PER DIEM CoOM-
PENSATION OF PuBLic OFFICER.—In State ex rel. Greb v. Hurn,
(Wash.) 172 Pac. 1147, reported and annotated in 1 A. L. R.
274, it was held that under a statute fixing a per diem compen-
sation for every day that an official court reporter is in actual
attendance upon the court, he is entitled to the compensation
named for every day on which he performs substantial service,
although the time actually consumed is merely a fraction of the
day. The court said: “If the official reporter is only in attend-

.ance a portion of the day, shall his per diem, fixed by the statute,

be split or prorated? In this state there is no statute which
fixes the length of time that the court shall be in session each
day. The session of the court may consist of any number of
hours, within the limit of twenty-four, between two successive
midnights. In Smith v. Jefferson County, 10 Colo. 17, 13 Pac.
917, the supreme court of Colorado had before it a statute which
provided for the compensation of the county superintendent of
schools as follows: ‘For the time necessarily spent in the dis-
charge of his duty he shall receive five dollars per day. . . .’
The question there was: Under this statute, what would consti-
tute a day’s service for the superintendent? Answering this
question it was said: ‘We answer, the law does not recognize
fractions of days; and, when it provides a per diem compensation
for the time necessarily devoted to the duties of an office, the
officer is entitled to this daily compensation for each day on which
it becomes necessary for him to perform any substantial official
service, if he does perform the same, regardless of the time oec-
cupied in its performance” In White v. Dallas County, 87 Iowa
563, 54 N. W. 368, the supreme court of the state of Iowa con-
strued a statute which fixed the compensation of commissioners
of insanity ‘at the rate of $3 per day, each, for all the time
actually employed in the duties of their office.” It was there held
that the commissioners, when employed in the duties of their
office on a given day, were each entitled to $3 per diem, fixed
by the statute, regardless of the number of hours of such em-
ployment on a particular day. See also MecIntosh County v.
Whitaker—Okla.—158 Pac. 1136, and Robinson v. Dunn, 77 Cal.
473, 11 Am. St. Rep. 297, 19 Pac. 878. Other authorities might
be cited, but it is useless to multiply citations, where all of the
authorities, as far as we are advised, support the view that,
where the statute fixes an officer’s compensation at a eertain sum
per day, such officer, performing any substantial service on a
particular day, has a right to the per diem for that day. In
the present case we think that, under the statute, the official
court reporter is entitled to the per diem named in the statute,
for every day that he is directed by the presiding judge to be
in attendance upon the court, and he is, in fact, in attendance,
regardless of the period of time which such attendance for a
particular day may cover. In fixing salaries and fees for the
performance of public services at so much per day the law does
not consider fractions of such day.”

Y. M. C. A. a8 SusJecr 10 LicENse Tax ror CoNDUCTING
RESTAURANT.—It seems that a constitutional provision exempt-
ing publie charitable institutions from taxation applies to exempt
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a Young Men’s Christian Association from payment of a license
fee for maintaining a restaurant in itg building, for the aceom-
modation of members and those oceupying rooms in the building.
See Corbin Y. M. C. A. v. Commonweaslth, 181 Ky. 384, 205
S. W. 388, reported and annotated in 1 A. L. R. 264, wherein
the court said: “Whatever may be the extent of the exemption
accorded to Young Men’s Christian Associations in other juris-
dictions . . . the exemption granted to such institutions of purely
public charity, under the peculiar verbiage of our constitu-
tional provision, includes everything that is embraced by the
word ‘institution;’ and this we are convinced includes not only
their property, but also necessarily all of their activities which
are consistent with the furtherance of the purposes for which
they were organized. It therefore results that our present inquiry
is narrowed to the determination of whether or not the operation
of a restaurant by a local branch of the Young Men’s Christian
Association in its building, which contains some ninety-odd sleep-
ing rooms, for the accommodation and entertainment, not only of
its members, but of whoever may apply, is consistent with the pur-
poses and legitimate activities of such organization, and reason-
ably tends toward the attainment of its charitable aims. The
fact that for the meals, lunches and soft drinks that are served
in the restaurant charges are made, to both members and non-
thembers of the organization, although the charges to the latter
are possibly slightly in excess of those to the former, but without
profit, merely emphasizes the purely public character of this
branch of the service, and does not, in any wise, alter its char-
itable quality, as has been frequently decided in this and other
states. If such institutions as this are liable to the payment of

the license tax for operating a restaurant, then they are also.

liable, under the same section of our statutes, for maintaining
bowling alleys, billiard rooms, and sleeping rooms, if more than
twenty-flve rooms are provided. It is a significant fact that no
case is found from this or any other eourt where an attempt
has been made to enforce the collection of any such fee against
such an institution, although it is a matter of eommon knowledge
that such institutions frequently, if not usually, provide billiard
rooms, bowling alleys, and other forms of recreation and amuse-
ment, in addition to a gymnasium, and that, in their ‘endeavor
to seek out young men and bring them under moral and religious
influenees,’ it has of late years become almost a universal prac-
tice to provide sleeping apartments for members, and nonmem-
bers as well, which practice, under § 4224 of our statutes, and
similar statutes of other states, would render them liable for a
hotel license fee, unless they are exempt under a constitutional
provision such as we are considering. Yet, so far as we are in-
formed, no attempt has ever been made to collect such a fee from
such an organization. . . . We are quite unwilling to hold that
the operation of a restaurant in eonnection with the Young Men’s
Christian Association building is an activity inconsistent with the
purposes and objects of this organization.”

Netw Books

Handbook on the Law of Evidence. Based upon Chamber-
layne’s Modern Law of Evidence and edited by Arthur W.
Blakemore and DeWitt C. Moore. Albany, N. Y.: Matthew
Bender & Company. 1919.

This handbook so called is made up of a concise statement of
the rules of evidence in eivil and criminal trials based upon the
five volume work on evidence of Charles F. Chamberlayne en-
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titled “The Modern Law of Evidence.” The abridgment was par-
tially done by the late DeWitt C. Moore of the New York Bar,
and upon his death it was revised and completed by Arthur W.
Blakemore, of the Boston Bar.

The reason for the book is that the active practitioner is
required very frequently to refer quickly to definite, clearly ex-
pressed rules of evidence, and for this purpose needs the rules
themselves, with citation of leading authorities, but without
elaborate discussion or extended illustrative matter.

The editors have made the abridgment with the above stated
purpose always in mind, and the result of their labors warrants
the belief that it will be found to be a very useful book for ready
reference, but in nowise calculated to displace, for a thorough
examination of the rules of evidence, the work on which it is
based. :

Wit, Wisdom and Philosophy. Selected and arranged by Fred C.
Mullinix. St. Louig, Mo.: Nixon-Jones Printing Co. 1918.

The preface to this.volume tells us that it is composed almost
entirely of data selected from legal opinions written by Henry
Lamm, who was first Associate and then Chief Justice of the
Supreme Court of Missouri, commencing his term of office in
1905, and leaving the bench in 1916, at which time he resigned
and ran for the office of Governor of Missouri, for which office
he was defeated by a very small majority. Judge Lamm has
been the humorist of the bench for many years, and extracts from
his opinions have been widely quoted. In the small volume before
us is gathered perhaps the best of his judicial utterances of an
amusing nature. It can be recommended to the public generally
for entertainment.

News of the Profession

THE SAVANNAH BAR ASSOCIATION has had under consideration
at its recent meetings the subject of fees in title work.

THE Law AS80CIATION OF THE UNIVERSITY OF SOUTH CAROLINA
is holding a series of smokers to honor distinguished jurists and
lawyers.

DeaTH oF KENTUCKY LAWYER.—Judge James B. Wilhoit of
Ashland, Kentucky, is dead. He was & prominent member of
the Kentucky bar for forty years.

ForMer OHI0 JURIST DEAD.—John Hardy Doyle, former judge
of the Ohio Supreme Court, and a resident of Toledo, died in
Florida at the age of seventy-five.

THE WOMAN’S BAR AS80CIATION OF ILLINOIS met recently in
Chicago. One of the speakers, Catherine W. McCullough, spoke
on “New Work for Women Lawyers.”

RuopE IsLanp Has NEw SurreME CQurT JuUpGE.—Judge
Elmer J. Rathbun of the Rhode Island Superior Court has been
elevated to the Supreme Court of that state.

WasHINGTON, D. C., LAWYER DrADp.—Samuel Maddox of
Washington, D. C., a former president of the Distriet of Co-
lumbia Bar Association, died in that city on April 1.

CHANGE 1N CALIFORNIA JUDICIARY.—Judge M. C. Sloss of the
California Supreme Court has resigned and his place has been
filled by the appointment of Hon. Warren Olney, Jr.
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Towa Jurist DEAD.—Judge Charles Norton Hunt of Iowa was
killed recently while attempting to board a troop train. He was
a territorial judge in North Dakota at one time.

ILuiNois Bar AssSOCIATION.—The annual meeting of the
Illinois Bar Association will be held at Deeatur, May 28-29. Wil-
liam M. Provine of Taylorville is the president of the associa-
tion. '

Kansas City Bar Assoc1aTioN.—This association was recently
addressed by Edward J. White, general solicitor of the Missouri

- Pacific Railroad, on the subject of the proposed league of nations.

APPOINTMENT OF NEW JUDGE IN INDIANA.—Governor Goodrich
of Indiana has appointed Fred A. Heuring of Rockport judge
of the recently created circuit court of Spencer and Perry
counties.

New ParpoN ATTORNEY IN WEST VIRGINIA.—Governor Corn-
well of West Virginia lias appointed Harry D. Perkins of Par-
kersburg, W. Va., pardon clerk in place of James E. Cutlip, who
resigned to practice law at Sutton.

CounseL OF FEDERAL TrADE CoMMiIssiON REesieNs.—John
Walsh of Wisconsin, first chief counsel of the Federal Trade
Commission, has resigned that post to resume the private practice
of law in Washington.

THE AMERICAN ASSOCIATION OF LAw LIBRARIES is to hold its
1919 meeting at Asbury Park, N. J., June 23. Mr. Frederick

C. Hicks, Law Librarian at Columbia University, is the chairman )

of the program committee.

Los ANGELES BAR ASSOCIATION.—At the annual meeting of the
Los Angeles Bar Association Henry W. O’Melveny was elected
president. The keynote of several important addresses was
service to humanity.

DeaTH OF FORMER JUSTICE OF NEW YORK SUPREME COURT.—
Roger A. Pryor, former justice of the New York Supreme Court
and famous as a soldier in the Confederate Army, died recently
at the age of 90. He was born in Virginia.

- WomaN NAMED AssiSTANT ProsECUTOR.—Miss Florence Allen
of Cleveland has been appointed assistant prosecuting attorney
under County Prosecutor Samuel Doerfler. She is the first woman
to hold a public office in that city.

BANQUET GIVEN NEWLY APPOINTED FEDERAL JUDGE OF TEXAS.—
James C. Wilson, newly appointed federal judge for the North-
ern District of Texas, was recently the guest of the Dallas Bar
Association at a banquet given in his honor.

GENERAL ATTORNEY NAMED FOR ATCHISON, TOPEKA AND SANTA
FE RaiLroAD.—Charles H. Woods, formerly of Chillicothe, Ohio,
has been appointed general attorney of the Atchison, Topeka
and Santa Fe Railroad, and will be located in Chicago.

Dearr or ForMer CHIEF JUSTICE OF SUPREME COURTS OF NEW
MEexico AND MONTANA.—William Vincent, former chief justice
of the Supreme Courts of New Mexico and Montana, fell dead in
his law offices in Chicago recently. He was born in Wheeling,
W. Va,

DEMise oF ILLINOIS JUuDGE.—Judge Monroe C. Crawford, one
of the best known men of Southern Illinois, is dead at an ad-
vanced age. For over thirty years he was a county judge, and
prior thereto he was on the circuit bench for twelve years.

PEORIA LAWYERS HONOR FEDERAL JUDGE PAGE.—United States
Circuit Judge Page of Peoria was given a farewell banquet by

the Peoria Bar Association on his leaving there to take up his
work on the bench, to which he was recently appointed.

WomaN’S BArR AssocIATION OF M18soURl MEET.—The Woman's
Bar Association of Missouri recently gave a dinner at St. Louis
in honor of the lawyer delegates to the National American
Woman’s Suffrage Association convention then being held there.

CALIFORNIA Bar A880c1aTION.—The executive committee of the
California Bar Association has chosen Los Angeles county as the
place of holding the annual meeting of the association. The time
of holding has been fixed for October 16, 17 and 18.

MoxnTGoMERY BAR AssociaTioN Discusses Fee Brin.—The
Montgomery, Ala., Bar Association is making & proposed lawyers’
fee bill the subject of luncheon talks. The proposed bill provides
for a minimum scale of charges for the handling of legal matters.

ForMer UNiTED STATES JUDGE DEAD.—John F. Phillips,
former judge of the United States Court for the Western District
of Missouri, died recently at Hot Springs, Arkansas. He was
at one time a law partner of Senator Vest of Missouri, and served
two terms in Congress.

Soura Daxora Jupicia CHANGES.—Frank Anderson of
Webster has been appointed judge of the fifth cireuit court, sue-
ceeding Judge Bouck, deceased. Melvin J. Staven of Britton has
been appointed to fill the vacancy caused by the resignation of
Judge R. D. Gardner, county judge of Marshall county.

New York Crry Bar AsS0CIATION COMMITTEE ON INTERNA-
TIONAL LAw.—President John G. Milburn of the Association of
the Bar of the City of New York has appointed a committee of
international law to deal with questions arising in connection with
conventions or treaties between the United States and foreign
powers.

Lorp ReADING DINED.—The New York Bar Association recently
gave a dinner in honor of Lord Reading, Lord Chief Justice of
England, and British Ambassador Extraordinary and Plenipo-
tentiary on Special Mission and High Commissioner to the United
States. The dinner was due to the fact that Lord Reading was
about to resume his judicial duties in England. .

ILLiNors JupiciaL CHANGES.—In the Fourth Supreme Court
district of Illinois Floyd Thompson of Rock Island was recently
elected to suceeed Judge Cooke, who resigned. His opponent was
George H. Wilson of Quincy. The vacancy in the appellate court
bench of the fourth district caused by the death of James C.
McBride was filled by the appointment of James C. Eagleton of
Robinson.

AMERICAN BAR ASBOCIATION COMMITTEE TO INVESTIGATE
CourTs MARTIAL.—The American Bar Association has appointed
a committee of five members to investigate the status of
the present military law relating to courts martial. The com-
mittee is headed by S. S. Gregory of Chicago, and the other
members are William P. Bynum of Greensboro, N. C.; Alexander
Bruce of Minneapolis; John Hinkley of Baltimore, and Martin
Conboy of New York.

NEw UN1TED STATES ATTORNEYS.—D. E. Simmons has been
appointed by the President United States Attorney for the South-
ern District of Texas. He has been filling that office under a tem-
porary designation by Judge Hutchinson since the resignation of
John E. Greene, Jr., early in March. Henry Mooney has been
given a recess appointment as United States Attorney for the
Eastern District of Louisiana, succeeding Joseph W. Mont-
gomery. Walter Henley becomes United States Attorney for the
Eastern Distriet of Missouri, succeeding Arthur L. Oliver.
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“DELIVERY AS REQUIRED.”—In the case of Jones v. Gibbons
(8 Ex. 920), decided as long ago as 1853, the buyer sued the
geller for not delivering iron under a contract, whereby the iron
was ‘“to be delivered as required.” The seller pleaded that the
buyer did not within a reasonable time request the seller to
deliver the iron. This plea was held to be bad, as the seller
was bound to inquire of the buyer whether he would have the
iron before he could rescind the contract on the ground that he
was not within a reasonable time required to deliver it. In the
recent case of Pearl Mill Company Limited v. Ivy Tannery Com-
pany Limited it was sought to apply that decision to a very
different state of ecircumstanees. The contract provided “de-
livery as requested,” and the sellers delivered two-fifths of the
goods by successive instalments as requested within a reasonable
space of time. No request was made by the buyers for further
deliveries, and no further deliveries were made by the sellers
for nearly three years, when the buyers requested the delivery of
the balanee of the goods. The sellers replied that the contract
had expired more than a year previously. The Divisional Couit
(Mr. Justice Rowlatt and Mr. Justice McCardie) upheld this eon-
tention of the sellers, and held that the contract had been aban-
doned, and, further, that the buyers were estopped from deny'ng
that the contract had terminated. The distinetion between this
case and Jones v. Gibbons (sup.) is obvious. Assume, for ex-
ample, that in any particular contract “delivery as required”
three months would be a reasonable time within which to require
a delivery. Immediately the three months has expired the seller
is not entitled to cancel the contract without notice to the buyer.
That is Jones v. Gibbons. But when, as in the present case, an
inordinate time has passed since a request for delivery, the seller
is primi facie entitled to cancel the contract on the ground that
the buyer has abandoned the contract. A buyer would not, for
example, be entitled to sit on the fence for several years and
then to insist on the contract being performed, if after that lapse
of time it appeared that its performance would benefit him.

SecrET TrRIALS.—Subject to a general power of the court to
exclude the public where the interests of justice require it, it
is an axiom of English law that the adminisiration of justice
should be open to the whole world. Ten years ago the Legis-
lature introdueed in the Incest Aet 1908 the anomalous section
directing that all proceedings under that Act should be held in
cameré. Considerable interest, therefore, is attached to the recent
statement of Mr. Justice Darling at the Central Criminal Court
that, after hearing a great many of these cases, he is of opinion
that more harm than good had been done by hearing them in
eamerii. The offense is far from uncommon, and the fact: that
trials and sentences for it are never allowed to be reported
leaves most people in ignorance of the statute. “Many in the
eourse of proceedings before me,” said the learned judge, “have
protested that they did not know they bad committed a crime.”
Unless, therefore, there are reasons of great weight against it,
people should have the means of knowledge which a trial in open

eourt affords. There are various classes of cases where the in- .

terests of justice require the exelusion of the public from ihe
hearing. Examples of such cases are suits affecting wards,
lunaey proceedings, and cases involving trade secrets, where
secrecy is of the essence of the cause. A recent instance is pro-
vided by the case of Rex v. Governor of Lewes Prison; Ex parte

* With credit to English legal periodicals.

4

Doyle (116 L. T. Rep. 407; (1917) 2 K. B. 254), where & court-
martial, sitting in the midst of the Irish rebellion, was held to
be justified in trying a rebel behind closed doors. But it is a
very different proposition to exclude the public from court in
cases of incest, a step apparently taken in the interests of public
decency. As Mr. Justice Darling pointed out, cases of incest
are no more indecent in their details than any other case as to
earnal knowledge of women. Moreover, in indecent cases the court
has power under the Children Act 1908, s. 114, to clear the court
while a child or young person is giving evidence, though in this
instance the Legislature has expressly provided against the ex-
clusion of bond fide representatives of the Press. This anomaly
in the Incest Act is contrary to the principles of English law
(see Scott v. Scott, 109 L. T. Rep. 1; (1913) A. C. 417), and,
having worked badly in practice, there seems to be no reason
why it should not be repealed.

TeacHING Law 10 Boys AT ScHOOL.—In an address recently
delivered to the boys of his old school at Bangor, Mr. Justice
Atkin returned to a subject which he has broached on previous
occasions—namely, the advisability and praecticability of teaching
boys at school at least a modicum of law. As he pointed out,
law, in spite of the opinion of many people, is quite a rational
subject, and it is almost impossible to get a true view of English
history without some knowledge of law. In a familiar passage
in his celebrated speech on American taxation Burke spoke of
law as “one of the first and noblest of human sciences; a science
which does more to quicken and invigorate the understanding
than all the other kinds of learning put together”; and it was
Lord Bramwell, we believe, who ‘was accustomed to repudiate
with some vehemence the prevalent notion that law is dry and
uninteresting. In England, it is true, where a knowledge of the
law is to be gathered from varied and scattered sources—legis-
lation, decisions, customs, text-writers—the difficulty of teaching
law to younger students is considerably greater than in those
countries where there are codes, as, for example, in France.
Napoleon realized that his legal reforms would be his most en-
during title to remembrance. At St. Helena he wrote: “My true
glory is not in having won forty battles; Waterloo will blot out
the memory of those victories. But nothing can blot out my
Civil Code. That will live eternally.” But not merely was the
Code Napoléon an immense boon from the purely professional
point of view, it has, as Mr. H. A. L. Fisher points out in his
article in the Cambridge Modern History, “diffused the knowledge
of law and made it comparatively easy for the ordinary French-
man to become acquainted with the leading principles which
govern the law of his own country.,” But while the task of the
teacher of law in an English school may not be so easy as is
that of his French confrére, the difficulty is by no means in-
superable. The elements of the law of contracts, for instance,
might well be made the subject of study by the higher forms
in boys’ schools. It ecould be made highly interesting, and it
might well prove extremely valuable to the students in their after
careers in business. It will be interesting to learn whether Mr.
Justice Atkin’s counsel bears fruit in his old school and in others
throughout the country.

A CoLLier’s “AvERAGE WEEKLY EARNINGS.”—The decisions of
the Court of Appeal in the two recent cases of Wild v. John
Brown & Co. Limited and Jones ». International Anthracite Col-
lieries Company are of exceptional interest to workmen who are
employed in coal mines. The computation of their “average
weekly earnings” is essential for the purpose of ascertaining
the rate of weekly payment payable to them by way of com-
pensation in the event of their sustaining “personal injury by
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accident arising out of and in the course of” their employment,
within the meaning of seetion 1 of the Workmen’s Compensation
Act 1906 (6 Edw. 7, c. 58) or to their dependents if the injury
results in death. In the first of these cases, the question was
whether in computing the “average weekly earnings” of a col-
lier, his wages merely as such were to be taken into account, or
whether throngh his acting as a delegate and as an inspector, he
had entered into “concurrent contraets of service with two or
more employers under which he worked at one time for one such
employer and at another time for another such employer.” If
that were so, his “average weekly earnings” would have to be
computed by reference to his earnings in all three occupations,
because of the provisions of sect. 2 (b) of the first schedule to
the Act. To quote the words of the sub-section, “as if his earn-
ings under all such contracts were earnings in the employment
of the employer for whom he was working at the time of the
accident.”
necessary computation. But the Court of Appeal, differing from
the opinion expressed by the learned County Court judge, de-
clined to treat receipts by the collier in his capacity of a trade
union delegate or of an inspector as money obtained under a
“contract of service.” In the second of the two cases referred to,
expenditure on blasting powder in the customary course of a
collier formed subject-matter of the dispute as to whether “his
average weekly earnings” should be taken at one figure or at
another. The collier being provided by his employers with the
powder required for blasting, as in Shipp ». Frodingham Iron
and Steel Company Limited (108 L. T. Rep. 55; (1913) 1 K. B.
577), the learned judge of the Court of Appeal considered that
the decision of that court in that case was applieable, it being
on all fours with the present case. This view necessitated that
their Lordships should give the go-by to the decision to the
contrary effect in Scotland in M’Kee v. John G. Stein and Co.
Limited (1910, S. C. 38; 47 Se. L. Rep. 39). There it was held
that a deduction from fixed wages of the cost of explosives does
not come within the provision of section 2 (d) of the first schedule
to the Act of 1906, as to a sum to cover “special expenses” which
an employer has been accustomed to pay to a workman entailed
on him by the nature of his employment. The sum so paid is not
to be reckoned as part of his earnings, according to the sub-
section.

WaAT ProPERTY CAN BE SuBJECT OF DONATIO MORTIS CAUSA.—
1t is difficult to deduce any rule or principle for determining
what property can be the subject of a donatio mortis causa. This
is the more surprising because as long ago as the case of Duf-
fleld v. Elwes (1 Bligh N. S. 497; 4 English Rep. 959) it was
decided by the House of Lords that a mortgage deed and a bond
could be the subject of such a gift on the ground, as stated by
Lord Eldon, that the gift raised by operation of law a trust,
which, being raised by operation of law, was not within the
Statute of Frauds, but was a trust which a court of equity would
execute. In the face of that decision, it is difficult to see why
fine distinctions should be drawn, so as to prevent certain kinds
of property being given as a donatio mortis causa. Thus in
Re Weston; Bartholomew v. Menzies (86 L. T. Rep. 551; (1902)
1 Ch. 680) it was decided that a certificate of investment shares
in a building society, which shares might at any time be with-
drawn, was not the proper subject of a donatio mortis causa,
but that a Post Office Savings Bank book might be a good sub-
ject of such a gift, and that the delivery of the book would pass
the right to the money on deposit. Again, in Re Andrews;
Andrews v. Andrews (87 L. T. Rep. 20; (1902) 2 Ch. 394) it
was decided by Mr. Justice Kekewich that where a deposit was
invested by the Post Office Savings Bank for the depositor in

That is the direction to be observed in making the

Government Stock, under the regulations contained in the de-
posit book, by having the stock placed on the Savings Bank
investment account of the National Debt Commissioners, and
credited to the depositors, the delivery of the investment certifi-
cate and the deposit book did not constitute a good donatio
mortis causa of the Government Stock. A question of the kind
recently came before Mr. Justice Astbury in Re Lee; Treasury
Solicitor v. Parrott (145 L. T. Jour. 213; (1918) W. N. 253).
There, Lee was entitled to a registered 5 per cent Exchequer Bond
for '£100, which he had acquired through the Post Office, and
in respect of which he held an Exchequer Bond deposit book
containing a certificate headed “Exchequer Bond Account, No.
161651,” and certifying that he had been registered as the holder
of bonds deposited with the Post Office to the value of £100,
which certificate entitled him to delivery of the bond on demand,
and on surrender of the book, but until such demand and sur- -
render the bond did not come into existence, although interest
was regularly paid thereon, the book being the only document
in actual existence. It was held by Mr. Justice Astbury that Re
Andrews was distinguishable, as in that case the stock was pur-
chased or set apart for the benefit of the depositor, whereas in
Re Lee the bond did not exist. His Lordship also referred to
Re Dillon; Duffin ». Duffin (62 L. T. Rep. 614; 44 Ch. Div. 76),
in which it was decided that a banker’s deposit note can be the
subject of a donatio mortis causa, and to Duffield v. Eiwes,

. before cited. The tendency of the cases is to support gifts of the

kind.

CRIMINAL RESPONSIBILITY OF KAISER’S SUBORDINATES.—The
vigit of the Attorney-General and the Solicitor-General to Paris
for the purposes of the Peace Conference, with special reference
to breaches of the lawg of war by the enemy and the report
on the question of the personal responsibility of the Kaizer in
public law by M. Larnaude, doyen of the Faculty of Law, and
M. de la Pradelle, Profesgsor of International Law in the Uni-
versity of Paris, must direct attention, says the Law Times, to
the question whether the subordinates of the ex-Kaiser are re-
sponsible for the outrages committed by the orders of their
master, who is himself, according to the conelusion at which the
eminent French jurists have arrived, answerable in his own pert-
son for the war and the crimes committed by the armed forces
under his command. The responsibility of subordinates for the
outrages committed by them in obedience to the orders of the
ex-Kaiser, who, according to the report, is, “in the first place,
as King of Prussia, President of the Confederation in virtue
of his personal right, which is not affected by human will” and
“depends solely upon God and the sword,” is akin to the re-
sponsibility of a soldier, who, in obedience to the orders of his
commanding officer, which he is bound by military law to obey,
commits an offense against the laws of the land which is likewise
an offense against the principles of humanity. Bir Fitzjames
Stephen thus expounds the doctrine of responsibility for obedi-
ence to the orders of a superior, when such orders are in con-
fliet with the law: “I do not think,” he writes, “that the ques-
tion how far superior orders would justify soldiers or sailors in
making an attack upon civilians has ever been brought before
the courts of law in such a manner as to be fully determined
and considered. Probably upon such an argument it would be
found that the order of a military superior would justify his
inferiors in executing any orders for giving which they might
fairly suppose their superior officer to have good reasonms.
Soldiers might reasonably think that their officer had good rea-
sons for ordering them to fire into a disorderly ecrowd which to
them might not appear at that moment engaged in acts of dan-
gerous violence; but soldiers could hardly suppose that their
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officer could have any good grounds for ordering them to fire a
volley down a crowded street when no disturbance of any kind
was either in progress or apprehended. The doctrine that a
soldier is bound under all circumstances whatever to obey his
superior officer would be fatal to military discipline itself, for
it would justify the private in shooting the colonel by the orders
of the captain, or in deserting to the enemy on the field of battle
on the order of his immediate superior. I think it is not less
monstrous to suppose that superior orders would justify a soldier
in the massacre of unoffending civilians in the time of peace, or
in the exercise of inhuman cruelties, such as the slaughter of
women and children, during a rebellion. The only line that pre-
sents itself to my mind is that a soldier might be protected by
orders for which. he 'might reasonably believe his officer to have
good grounds.” It would seem clear, on analogous reasoning,
that obedience to orders of a superior who, as in the case of “the
German Sovereign, depends solely upon God and the sword,”
when such orders are in glaring violation of the usages of war
and outrages on humanity, will entail responsibility on the per-
petrators of offences against the cardinal principles of interna-
tional morality under such circumstances. The affixing of re-
sponsibility on the perpetrators of atrocities, by the command
of the Kaiser, repugnant to the principles of humanity will be
triumph of what Mr. Bright, in resigning his seat in the Cabinet
in eonsequence of the bombardment of Alexandria, termed “the
moral law” for the government of the world quite as great as the
overthrow in this eountry of the doetrine of the Divine right of
Kings and the duty of the passive obedxenee of their subjects
achieved by the Revolution.

®biter Bicta
SiNgiNg Our oF TUNE—Bird v. Key, 8 Baxt. (Tenn.) 366.
UNCONVENTIONAL JANES.—Qrundy v. Janesville, 84 Wis. 574.

PasturiNg Nor PerMrrTED.—Field v. Goat, 173 Pac. 364.

To SLEEP OR TO DRINK—THAT’S THE QUESTION.—Pillow v. Rye,
1 Swan (Tenn.) 185.

AN ARGUMENT FOR THE RECALL OF JUDGES.—A judgment for
the plaintiff was affirmed in Shurtleff v. Right, 66 W. Va. 582.

CHRISTIAN SCIENCE?—In Hyroop v. State, 79 Tex. Crim. 150,
it appeared that the accused gave a patient “what is termed a
hot air treatment.”
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WHAT'S A Lawsuir BETWEEN FRIEND8?—The case of Friend
v. Friend, Wright (Ohio) 639, was an action by a wife for a
divoree on the ground of eontinued desertion due to the “inter-
ference of friends” of the husband.

APPOINTMENTS Goop AND Bap.—In 60 Cal. 311 it appeared
that Greathouse was employed to assist a board charged with the
erection of a public building. In 44 Barb. (N. Y.) 459 it ap-
peared that Duntz was employed by a similar board.

AN UnNvaLuep JEWEL—In State v. Knowles, 90 Md. 656,
Pearce, J., said: “The law does not permit itself to be frightened
out of 1ts propriety by the hobgoblin of inconsistency.” Ev:-
dently, our judges don’t care much for jewelry.

Too Bap!—A good joke was lost to the Obiter Dicta column
when the case of State v. Romeo, 42 Utah 48, proved to be, on
examination, merely a murder case instead of a prosecution for
some violation of the law governing domestic relations.

Hon1 Soir Qui MaL Y PENsg.—Some of the amusing colloca-
tions of legal titles on the backs of law books, which were recited
in this column several months ago, are recalled to mind by the
following heading on page 20 of the Deeennial Supplement to
the U. S. Supreme Court Digest, L. ed.: “ ‘American Girl'—Anti-
Screen Law.”

THE Fmst EuGeENic ScIENTIST.—“The line between per-
missible overreaching and punishable fraud is illy defined, and
so it has been from the time Jacob demonstrated the profitable
potentialities of the science of eugenics at the expense of Laban,
even unto this day. Genesis xxx, 31-43.”—Per Bates, J., in
Peeples v. Georgia Iron, ete.,, Co., 248 Fed. 891.

SapnNess. UNRESTRAINED.—“Of all sad words of tongue or
pen,” we are inclined to think that the following peroration from
the pen of Judge Hawkins of the Texas Supreme Court, coming
at the close of a dissenting opinion covering 115 printed pages,
deserves at least honorable mention: “With becoming respect,
though with a sad heart, I can do no more than to record here
my dissent and solemn protest.” (See San Antonio, ete., R. Co.
v, Blair, 108 Tex. 434.) '

May It Rise FROM THE FLAMES!—Waiving the customary
advertising rates, we are pleased to give publicity to the follow-
ing lawyer’s card recently received by the editor:

ANNOUNCEMENT.

I have resumed the practice of law and my
office is Room 15 War Work Building, Phoeniz,
Arizona.

The I. W. W’s may also establish head-
quarters in Phoeniz. Poor Phoeniz.

Fred J. Elliott.

A Birp!—In Lukens v. Ford, 87 Ga. 541, Bleckley, C. J,,
expressed his opinion as to the importance of a case before him,
as follows: “In the ornithology of litigation this case is a tomtit
furnished with a garb of feathers ample enough for a turkey.
Measured by the verdict, its tiny body has only the bulk of $25,
but it struts with a display of record expanded into 83 pages
of manuseript. It seems to us that a more contracted plumage
might serve for so small a bird, but perhaps we are mistaken.
In every forensic season, we have a considerable flock of such
cases, to be stripped and dissected for the eabinets of jurispru-
dence. We endeavor to pick our overfledged poultry with judicial -
assiduity and patience.”



40 LAW NOTES

[May, 1919.

JupiciaL NoTicE oF Booze.—What a difference there is in
judges! In State v. Pigg, 78 Kan. 618, the court, speaking
perhaps purposely through Porter, J., approached a certain
tabooed subject in this cautious and timid manner: “While its
characteristics are not so widely known as those of whisky,
brandy or gin, it is our understanding that a Manhattan cocktail
is generally and popularly known to be intoxicating.” Of course,
Kansas is a prohibition state, and its judges are not supposed
to know anything about the demon, but Alaska is also prohibition
territory, and it is decidedly refreshing to find an Alaska judge
(Delaney, J., in U. S. v. Ash, 75 Fed. 652) discourse on the
same subject thus cheerfully and candidly: “This court therefore
will neither stultify itself nor impeach its own veracity by telling
you that it has not judicial knowledge that the liquor commonly
known as ‘whisky’ is an intoxicating liquor, or that the drink
commonly called a ‘whisky cocktail’ is an intoxicating drink.”

Judge Porter may be a native of Kansas but it is safe to bet that |

Judge Delaney was not born and brought up in Alaska.

TwisTing THE LioN’S JupiciaL TaiL.—The following item ap-
peared in a recent issue of the London Law Times under the
heading “Irish Notes”:

“The learned County Judge of Fermanagh, Judge Johnston,
had probably a unique experience in his court at Enniskillen on
the 29th ult. Recently a case came before the judge at quarter
sessions in the same town in which some of the parties interested
resided in America, and His Honor directed that it would be
necessary to have certain legal proceedings commenced in the
American courts to carry out the terms of the ruling made by the
court. The solicitor having carriage of the issue put things in
motion, and issues were brought to a hearing before Judge Scud-
der, but it did not appear where this learned judge exercised juris-
diction. The points having been explained to the judge, he made
an order appointing the Irish solicitor who brought the matter
to.trial a ‘commissioner in Ireland to examine and cross-examine
Judge Johnston as to what his status was, and what authority he
possessed to make a ruling in the‘case.’” When this result of the
reference to an American court was produced before Judge John-
ston, and the solicitor appointed declared that he was not going
to act upon it,"there was some amusement in court. After some
discussion between the parties interested, it was decided to send
the’ matter with a.full statement of the facts to the British
Foreign office, and allow it to determine what action, if any,
should be taken on the refusal of the American judge to recognize
a court of competent jurisdietion.”

IN RE QUoTATIONS.—In Miller v. Bank of Washington, 96 S.
E. 977, Chief Justice Clark of North Carolina made the following
observation: “The story of the fair-haired wife of Sparta’s king,

‘Whose face launched a thousand ships
And sacked the topmost tower of Troy’
—as told by the blind old bard, still moves the hearts of men
after the lapse of thirty centuries.” In Bartlett’s “Familiar Quo-
tations,” the foregoing couplet is attributed to Christopher Mar-
lowe and reads thus:
“Was this the face that launched a thousand ships,
And burnt the topless towers of Ilium ¢”
We have not the slightest desire to engage in an argument as to
the authorship of these lines. But in view of the fact that there
exists s diversity of opinion on the subject, our high regard for
Mr. Justice Clark moves,us to suggest that it might be well to
approach the matter of quotations in the cautious manner occa-
sionally followed by a certain distinguished quotationist, now,
unhappily, off the bench. We refer to Judge Lamm of Missouri,
and by way of illustration beg to call attention to the following

extract from his opinion in the famous mule case (Lyman v. Dale,
262 Mo. 353): “It was Dr. Johnson (was it not?) who observed
that Oliver Goldsmith had ‘contributed to the innocent gayety of
mankind’ (Nota bene: If, as a pundit tells me, it was Garrick,
and not Goldsmith, Johnson spoke of, and if, in quoting, I mis-
quote, then memory has played a trick upon me, and a learned
bar will ecorrect me. Time and weightier matters press me to
go on and leave the ‘quotation’ stand.)”

“If a person were to speak in scientific terms of some of the
commonest things of life, he would not merely be thought to be
pedantic, but would be utterly unintelligible to many. A pro-
fessor of economics would have difficulty in convincing persons
who were indeed persons of intelligence that they did not have
money in their pockets if they felt crisp bank notes crinkling
in their fingers. The same person, if his ownership of bonds
or stock was questioned, would think he had settled the dispute
by producing the bonds or stock certificates. He would produce
them, not as if he was bringing forth evidence of his ownership,
but the very property which he owned. Laws, particularly those
by which the common people are to be guided, are to be inter-
preted as the common speech is understood, and are not to be
translated into scientific jargon.”—Per Dickinson, J., in De
Ganay v. Lederer, 239 Fed. 573.
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Precedents for Punishment of the Kaiser.

I ~ connection with the decision of the Council of Ver-

sailles to try the late Kaiser before an international
tribunal, the criticism has been made by lawyers, includ-
ing, it is reported, some in high official station, that the
proposed course is wholly without precedent. If this is
true it is of little weight. A great many unprecedented
things both good and bad have been done in the last few
years. But the absence of a precedent is as a matter of
fact due purely to the peculiar humanity with which the
allied nations are proceeding. Precedent could be found
readily enough if it was proposed to lead Williamn
Hohenzollern through Paris chained to the automobile of
Marshal Foch, to sell him into slavery, to cast him into a
den of wild beasts, or to impose on him any one of a dozen
or more of the fates which once awaited conquered kings.
It is the fact that it is proposed to give him a trial and
an opportunity of defense which creates all the furor
about lack of precedent. If it is objected that the pre-
cedents referred to were of barbaric times (though their
barbarism pales into insignificance beside that for which
the Kaiser was sponsor) the Council of Vienna by a mere
resolution sent Napoleon into life-long exile on a guarded
island. But the obvious truth is that the situation is
one in which precedent plays no part at all. In the con-
tinuous execution of a fixed system of laws by persons
having delegated powers, precedent is essential to the
security of the citizen. But when declegated government
for any reason fails and the people take over the security
of their own rights, precedent is outside the question.
Did the framers of the American Constitution cavil at

the absence of precedent for the government they were
creating? So, when, perhaps once in a century, a world
war occurs and the eivilized nations of the earth unite
to lay anew the foundations of peace and international
law, what precedents are there which can or should bind
them? The Council of Versailles represents the power
and the civilization of the whole world, and that it should
trouble itself to find precedent in what was done by some
petty kingdom at the close of a tiny war in some past
day is altogether absurd. What the world wants is action
which is right and just, and it is more apt to find it in
the decision of that council than in any precedent which
can be produced.

Peace Without Victory.

M B. ArTirvr MacpvoNaLp, Honorary President of the

International Congress of Criminal Anthropology,
in a recent study of the Peace of Westphalia seeks to
draw some parallels between that treaty and the one which
is just being concluded. The fact that the treaty of
Westphalia put an end to religious wars, the most bitter
of all conflicts, he attributes to the fact that the incon-
clusive result of the Thirty Years’ War left both parties
exhausted and in a mooed of mutual concession. From
this he draws the conclusion that the treaty which closes
the world war will result in an enduring peace only if
the victors yield in generosity terms as liberal as would
have resulted from an inconclusive and mutually cxhaust-
ing war. Granting for the moment all that is claimed
for the Peace of Westphalia as a cause of the cessation
of religious war, though something might be said on that
point, the analogy is far from decisive. The contestants
in the Thirty Years’ War each represented a measure of
right; the continued existence of each was needed by the
world. Protestantism and Roman Catholicism are two of
the many facets which make up the perfect gem of re-
ligious truth, and there is room for mutual toleration
and mutual respect between them. Between such adver-
saries it is obvious that nothing but good could come of
a result which left neither the conqueror, and represented
merely a recognition of the fact that there was no ade-
quate cause for strife between two organizations that
acknowledged a common Master and worked to establish
one Kingdom of Righteousness on earth. The war which
has just concluded, on the other hand, was the outgrowth
of no misunderstanding; it was a war between two forces
inherently and fundamentally antagonistic. If the Hun
had prevailed there would have been no free people left
on the face of the earth. Since the exponents of liberty
have prevailed, they must enforce upon the Hun actual
regeneration or perpetual impotence. In case of a mis-
understanding and a protracted law suit between two
good citizens, it is obvious enough that it is best that they
should compromise and become friends rather than that
the complete victory of one should be followed by a life-
long feud. But the most humane criminologist does not
advocate inconclusive conflicts and mutual concessions
between the law and the criminal. He is a poor student
of the history of the war who deems it a struggle be-
tween moral equals to be composed by mutnal under-
standing. A criminal nation grew up in the world and
assaulted the world's civilization. It has been captured,
tried, and condemned and must suffer such punishment
as will work determent if not reform.
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The League of Nations.

W HILE the covenant of the League of Nations has

not yet reached such a finality as to permit of
intelligent comment on its details, its general outlines
seem to be fairly well fixed. The provisions of greatest
interest to the profession are of course those which relate
to international judicature. By article XV it is pro-
vided that all international disputes between members
which are likely to lead to war shall be submitted to the
Council of the League, and if the members of that Coun-
cil other than the representatives of the disputants reach
a unanimous decision the parties agree to abide thereby.
By article XVI, a refusal so to do is made an act of
war against all the members of the League. In case of
the failure of the Council to reach a unanimous decision
“the members of the League reserve to themselves the
right to take such action as they may consider necessary
for the maintenance of right and justice.” The require-
ment of unanimity was doubtless dictated by the distrust
which attends every compact in which states surrender
some measure of their sovereignty—e.g., the Constitution
of the United States. In domestic judicature it would
be an intolerable source of weakness. Imagine the result
if the parties were left free to fight out their quarrel
every time the appellate court was not unanimously
agreed. In international practice, however, it is’ prob-
able that the Council, confronted with the overwhelming
necessity of averting war, will manage to reach a unani-
mous decision of some kind, and that it will be, at the
worst, if not more just than any agreement at which the
disputing parties would arrive, infinitely better than
armed conflict. Another theoretical weakness is to be
found in the fact that the power of arbitrament is vested
in the representatives of the several powers forming the
Council, rather than in a permanent international court.
This gives to the whole proceeding the character of a
diplomatic rather than a judicial adjustment. Of this
again it can be said at least that it is better than the
system which it supersedes. The legal profession will
remember, though others forget, that no judicial system
ever came into existence in a state of perfection. The
great step in advance was taken when it was established
that controversies should be determined by public tribunals
and not by private feuds. After that, the development
of those tribunals to greater perfection was a mere
question of time. So one need not commit himself to
approval of the provisions of the covenant in order to
hail the establishment of an international league as a
great advance toward an era of world-wide justice. Men
on the whole sincerely desire that which is right. The
human conscience presses steadily toward a broader and
better justice. The greatest obstacle to be overcome is
the fact that the lesser ideals of past generations have
crystallized in forms, customs and traditions. There was
a time when the belief was conventional that a man’s
honor suffered if he did not kill one who insulted him,
and on the strength of that tradition the laws against
dueling were denounced bitterly by many good citizens.
The same theory of national honor still finds adherence
in some quarters, but the next generation will laugh at
its folly. The one outstanding fact is that the
great nations of the earth have agreed that their con-
troversies shall in the future be determined on the

principle of an impartial trial of the merits and not on
the principle that he may take who has the power.

A League of Justice.

THE fact that the value of the League lies in the prin-

ciple which it establishes rather than in the measures
which it has thus far adopted gives force to the sugges-
tion of one of our subscribers, Mr. E. Dumont Smith,
who in an address to the Kansas State Bar Association
in January last protested against the use of the term
“League of Peace” and advocated the title “League of
Justice.” The preamble of the revised covenant gives
ground for this criticism, reciting that the securing of
peace is the purpose of the League and relegating to a
secondary position as one of the means of accomplishing
that end “the maintenance of justice.”” Mr. Smith said:

“We lawyers are profound believers in peace. We have sub-
stituted the jury trial for the ordeal by battle and we have
supplanted the old law of revenge and reprisal, an eye for an
eye, a tooth for a tooth, with the orderly administration of
justice; and sure and swift justice is the greatest peacemaker
the world has ever known. But peace alone is not our ideal.
The ideal we follow, however slowly and haltingly, is the ideal
of justice, for peace without justice is a mockery, and justice
is followed by peace as surely as daylight follows darkmess.
Justice is peculiarly the ideal of the Anglo-Saxon race. It is
the lode star that we have followed through all our wanderings,
our wars and conquests. Often obscured by passion, prejudice
or ignorance, it emerges in the end as the guiding light of our *
race. Burke, in one of his sublime speeches, declared that the
whole state and power of England, her King, her Lords, her
Commons, her army and her navy were established and main-
tained for the purpose of getting twelve honest men into the
jury box. At another time he declared that the English law is
such that it protects the humblest Hindu on the banks of the
Ganges cqually with the English nobleman in his castle on the
Thames. While the other nations of Europe were prostrate
at the foot of thronmes, stained with every erime, possessing
hardly a human right, our fathers had faced their kings and
wrested from them their trial by jury, a government by law,
the protection of individual right and liberty. When the
founders met to prepare our constitution (and a great English-
man has said of them that they were the wisest body of states-
men that ever gathered in a single chamber), what was the
foreword of that constitution? its avowed object ‘To establish
justice and maintain tranquillity.,’ Justice was their ideal, jus-
tice was their object, justice was the foundation stone of this
vast and enduring edifice.

“As a profession, throughout our history, we have not simply
fought for our litigants in court, but we have been the con-
structive force in nearly all legislation. It was lawyers who
wrote our constitution, and lawyers who have interpreted it. So,
as lawyers, we have a profound and a constructive interest in
the future of the world, and as a lawyer I propose to you
as lawyers not a league of peace, but a league to enforce justice,
for justice is the universal solvent.”

The distinction pointed out is not a mere matter of
name; it is a radical and fundamental difference in ideal.
The Hun is voluble in his praises of peace, but con-
fronted with the demands of justice his porcine squeals
are heard around the world. It is the task before the
world’s lawyers to see that whatever name is given to the
League it is in fact a league of justice, for on no other
basis can it be of enduring utility.

Revoking Citizenship of I. W. W.

pECISION of most wholesome tendency was rendered

by Judge Wolverton of the U. S. District Court of
Oregon in U. 8. v. Swelgin, 254 Fed. 884, revoking the
naturalization of a member of the I. W. W. The pledge
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of that organization is set out by the court as follows:
“I do solemnly pledge my word and honor that I will
obey the constitution, rules, and regulations of the In-
dustrial Workers of the World, 'and that, keeping always
in view its fundamental principles and final aims, I will,
to the best of my ability, perform the task assigned to
me. I believe in and understand the two sentences, ‘The
working class and the employing class have nothing in
common,’ and ‘Labor is entitled to all it produces.’” To
show what are those “fundamental principles and final
aims” which are always to be kept in view, the court
quotes several pages from the literature of the order, the
following sentences being typical: “The I. W. W. op-
poses the institution of the state. It holds that state or
governmental control of industry would merely introduce
a different form of slavery. Government implies govern-
ors and governed, a ruling and a. subject class. No man
is great enough or good enough to rule another. The
I. W. W. is creating its own ideas of morality and ethical
conduct, as opposed to the current conceptions of what
constitutes ‘right’ and ‘wrong.’ . . . Towards the exist-
ence of government the I. W. W. is openly hostile. It
is anti-patriotic. The kernel of evil lies in the very ex-
istence of the state, and violence is an economic factor.”

Comment on the situation thus disclosed could not be
more apt than that of Judge Wolverton who said: “No
one can read these pamphlets and pronunciamento of the
order without concluding, by fair and impartial deduc-
tion, that it is not only ultra socialistic, but anarchistic.
1t is really opposed to all forms of government. It ad-
vocates lawlessness, and constructs its own morals, which
are not in accord with those of well ordered society. Its
adherents are anti-patriotic. They owe no allegiance to
any organized government. And I am unable to under-
stand by what right such of them as come from another
country can claim that they are entitled to be admitted
to citizenship under the Stars and Stripes. The very
oath they take, avowing their allegiance to-this govern-
ment, is to them a worthless ceremony, for they do not
intend to submit themselves to its Constitution, laws, rules,
.and regulations, nor to defend it in time of insurrection,
or against an aggression from abroad, or when it is at
war with other nations. When, therefore, the defendant
declared that he was attached to the principles of the
Constitution of the United States, and was well disposed
to the good order and happiness of the same, he made
avowal of that which was not in his heart, and thereby
deceived the court.”

The decision is but another proof of what has been
said frequently in Law Norgs, that we have law adequate
to deal with most emergencies, given but the common
sense and courage to apply it. Now that the precedent
has been made it should be followed whenever a disloyal
or anarchistic naturalized alien can be found. Of course
the deprivation of a few hundred of these men of their
votes is of small importance. The important thing is
that it makes them subject to deportation, opening a way
in which the nation may rid itself of those whom a too
loose administration of immigration and naturalization
laws have permitted to make their way into our citizenry.

Deportation of Undesirable Aliens.

sUBSCRIBER whose letter is published in this number
takes issue with the view several times expressed
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in Law Notes that as a means of checking Bolshevism

aliens of anarchistic tendency should be deported. He

compares deportation under such circumstances to the
practice obtaining in some municipalities of ordering un-
desirable citizens out of town, thereby foisting them on
some other municipality where their criminal tendencies
are not known. The objections to that practice may be
freely conceded, but the exactness of the parallel is not
so apparent. American citizenship implies a right to
live in any part of the United States subject to local
laws, but there is no “citizenship of the world,” Emma
Goldman to the contrary notwithstanding. Nations differ
one from the other in the characteristics of their peoples
and their civilization. The government suited to one is
not adapted to another. They represent in a sense grades
in a school. The higher grades should always be open
to the ambitious student, but if he proves incapable his
presence’ works to the detriment of the whole class, and
he should be returned to the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>