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THE NEW POLITICAL DYNAMIC 

• Democrats win the White 
House. 

• Democrats lose seats in the 
House. Narrow majority (222-
212, 1 race uncalled). 

• Senate: 50/50.  

• Legislating vs. “pen and a 
phone?” 
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STATE ISSUES 

Blue states/cities looking at many 
issues: 

• Independent Contracting (ABC+ test) 

• Minimum Wage ($15+) 

• Predictive Scheduling 

• Portable Benefits (Prop 22) 

• Hazard Pay 

• At-Will Employment 

• Paid Leave 
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NEW AND UNFINISHED BUSINESS 
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ACTIVE TRUMP ADMINISTRATION 
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OUTGOING ADMINISTRATION ACTION 

Executive Orders Impacting Regulation 
EO 13771: Reducing Regulation & Controlling Regulatory 
Costs 

EO: 13987: “Promoting Rule of Law Through Improved Agency 
Guidance Documents” 

EO  13924, Sec. 6: “Regulatory Bill of Rights” 

OFCCP 

Diversity Training––Prohibiting certain “divisive concepts”  

Rule: “Implementing Legal Requirements Regarding the Equal 
Opportunity Clause’s Religious Exemption” (in effect on 
January 8, 2021) 

EO: Respect and & Protect Freedom to Engage in Religious & 
Political Speech  

DOL 

US-Mexico-Canada Agreement Labor Protections 

New Joint Employer Standard Under FLSA 

Rule on Independent Contractors Under FLSA 

Rule on Fluctuating Workweek Method of Computing 
Overtime 

Rule on White Collar Exemptions for Overtime Pay 

EEOC 

Conciliation Process 

Pay Data Reporting 

Arbitration 
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PAY EQUITY: HOUSE BILL  

Paycheck Fairness Act (H.R. 7) 
• Status: Passed House 3/27/2019. 

• Would amend equal pay provisions of the FLSA to:  

– Restrict the use of the bona fide factor defense 
to wage discrimination claims,  

– Enhance non-retaliation prohibitions,  

– Increase civil penalties for violations of equal pay 
provisions, and 

– Make it unlawful to require an employee to sign 
an NDA regarding wage information. 
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PAY EQUITY: HOUSE BILL (CONT’D) 

Paycheck Fairness Act (H.R. 7) 

• Other features of the bill: 
– EEOC employees will be trained on wage 

discrimination; 
– DOL will establish a grant program for 

negotiation skills training programs and studies 
to address pay disparities between men and 
women;  

– Awards for employers who make “substantial 
effort” to eliminate pay disparities; and  

– EEOC will issue regulations for collecting pay 
data. 
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PAY DATA COLLECTION 

Pay Data Reporting:   
• EEO-1 Component 2 

• EEOC stopped reporting; declined to release any data already collected. 

• Commission formed to study methods of pay data collection 
(report due December 31, 2021). 

Confidential – Do not distribute 



17 

PAY DATA COLLECTION: STATE ACTION 

California––SB 973 
• DFEH authorized to prosecute discriminatory 

wage rates 

• Required reporting: 

– Private employers 

– 100+ employees 

– March 31, 2021, and annually thereafter: 

• Job categories by race, ethnicity, and sex. 

• Annual earnings within pay bands by race, 
ethnicity, and sex. 

SB 973 
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HEALTH AND SAFETY & COVID-19 

OSHA  
• Emergency Temporary Standard 

• Mandatory health and safety procedures for 
COVID.   

• Current administration relying on guidelines 
and the General Duty Clause. 

Paid Leave 
• Biden supports Healthy Families Act and 

Emergency Federal Fund (14 days’ paid 
leave, up to $1,400 per week) for COVID-
related leave 
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FEDERAL MINIMUM WAGE INCREASE  

• Raise the Wage Act (H.R. 582) 

– Raise federal minimum wage to $15 per hour 
using 6-year phase-in approach. 

– Annual increases thereafter determined by 
DOL Secretary. 

– Economic impact to be studied during 
early stages. 

– Passed in the House in July 2019 as a result 
of centrist compromises. 
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INCREASE IN MINIMUM SALARY FOR EXEMPT STATUS 

• Current minimum salary requirement for exempt status: $35,568 
($684 per week). 

– Effective 1/1/20. 

– Increased threshold from $455 per week. 

– Allows up to 10% of the standard salary to come from bonuses 
and commissions. 

– Raised minimum for highly-compensated exemption to $107,432. 

– No automatic updates. 

– No change in duties test. 
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DEFINING “EMPLOYEE”—WORKER CLASSIFICATION 

• Reclassifying independent contractors as employees. 

• Targeting gig economy. 

• Misclassification substantive violation with additional penalties. 

• New definition for all federal labor, employment, and tax laws. 

• Adopting the MA and CA “ABC” test for employee status. 
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DEFINING “EMPLOYEE”—WORKER CLASSIFICATION (CONT’D) 

• ABC test—deemed employee unless: 

– A.  Free from control and direction. 

– B.  Performing services “outside the usual course of business.” 

– C.  Customarily engaged in independently established business. 

• CA legislated numerous carve-outs. 

• Sparked challenges in court and a successful ballot initiative. 
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EMPLOYMENT ARBITRATION & NONCOMPETES 

• “Biden will enact legislation to ban employers from 
requiring their employees to agree to mandatory 
individual arbitration[.]”  
https://joebiden.com/empowerworkers/ 

 

• Biden’s “Plan for Strengthening Worker Organizing, 
Collective Bargaining, and Unions” states that: 

– Biden will work with Congress to eliminate all 
non-compete agreements, except the very few 
that are absolutely necessary to protect a 
narrowly defined category of trade secrets, and 
outright ban all no-poaching agreements. 
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EXPANDING LABOR RIGHTS: PRO ACT 

PRO Act (H.R. 2474) 

• Class and collective actions would be 
protected activity under Section 7. 

• Reinstate use of “micro-units.” 

• Expand employees’ access to employer 
systems.  

• Expand scope of joint-employment under 
NLRB. 
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TOP PRIVACY ISSUES IN 2021 

As we look forward to 2021, the combination of the new 
administration, new and proposed laws in the US and abroad 
and the ever-present threat of cyberattacks means that the 
coming year will be a big one for privacy and cybersecurity. 

There are six main areas that we see as the key focus for 
privacy and cybersecurity for both the Biden administration 
and for the private sector: 

• Priorities in the Biden 
Administration 

• State and Federal Privacy 
and Cybersecurity 
Legislation 

• The FTC and State 
Attorneys General 

• Health Privacy and 
Cybersecurity 

• Cybersecurity Threats and 
Data Protection 

• The European Union, Brexit, 
Data Transfers and Other 
International Issues 
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PRIORITIES IN THE BIDEN ADMINISTRATION 

• The increase in cyberattacks and related 
threats to both the US government and the 
privacy of US citizens will likely require the 
Biden Administration to focus on privacy and 
cybersecurity in the coming months  

• As agency heads are nominated and 
confirmed, a better picture will emerge 

• Enforcement activity is unlikely to abate 

• Vice President Elect Harris’ influence has the 
potential to further elevate privacy issues 
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STATE AND FEDERAL PRIVACY AND CYBERSECURITY LEGISLATION 

• California voted in November 2020 to 
supplement the CCPA with the new 
California Privacy Rights Act (CPRA) 

• Other states may follow suit 

• Washington? New York? 

• There may be both comprehensive vs. 
sector-specific legislation 

• There is a prospect of a national privacy 
law in the coming years 
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THE FTC AND STATE ATTORNEYS GENERAL 

• FTC enforcement is likely to continue, and 
may even expand as Democratic 
Commissioners assume the majority  

• Legislative changes in coming years may 
address limitations on the agency’s authority 

• Changes to Gramm Leach Bliley security 
regulations are on the horizon 

• State Attorneys General are increasingly 
active 
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HEALTH PRIVACY AND CYBERSECURITY 

• COVID has changed the way that the government 
and companies handle health data 

• Because of COVID, telehealth has become far 
more common and has raised a number of 
privacy and cybersecurity issues for companies 

• Cybersecurity breaches in the health industry 
increased significantly in 2020 

• There are potential updates to the HIPAA Privacy 
Rule coming in the near future 

• Other regulators are jumping into health privacy  
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CYBERSECURITY AND DATA PROTECTION 

• Because of the increase in cyber breaches (and 
associated costs and litigation) there is a 
greater national focus on cyber threats 

• SolarWinds and other major breaches have 
highlighted weaknesses in the US government 
and private sector cyber infrastructures 

• The SolarWinds breach has also highlighted 
the importance of vendor and third party 
security 

• Preparation for breaches is becoming a critical 
business need 
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THE EUROPEAN UNION, BREXIT, DATA TRANSFERS AND 
OTHER INTERNATIONAL ISSUES 

• The international privacy and cybersecurity landscape is 
rapidly changing 

• In the EU: 

– Schrems II has made the future of  EU-US cross-border 
data transfers unclear 

– New standard contractual clauses offer some protection 
but must be finalized and then implemented by 
companies 

– Brexit adds new complexities to the landscape 

• In other international jurisdictions: 

– New GDPR-like privacy law in Brazil 

– New and proposed legislation in other major international 
jurisdictions, including China, India and Canada 
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WHAT TO EXPECT FROM THE SEC 

Priorities articulated by Biden campaign, coupled 
with Obama administration focus, suggest big 
changes in SEC leadership, regulation and 
enforcement, including: 

• More progressive tone from the top; 
• Enhanced disclosure requirements; 
• Human capital mandates; 
• Focus on shareholder engagement; and 
• Increased enforcement activity. 
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SEC LEADERSHIP CHANGE 

Commission Chair Jay Clayton departed prior to year-end. 

• Emphasis on increasing market access to investors 

• Focus on “Main Street” fraud 

• “Modernization” of existing regulation 

Expected shift in focus 

• Mary Jo White’s “broken window” strategy 

• Implementation of broad social policy goals 

• End to shareholder capitalism 
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ENHANCED DISCLOSURE REQUIREMENTS 

Expect to see increased regulatory oversight of 
market participants, especially in the form of 
enhanced ESG-related disclosure requirements: 

• Climate change/environmental reporting 
• Board composition 
• Human capital resources 
• Move from principles-based reporting to 

more standardized, prescriptive disclosure 
requirements 
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HUMAN CAPITAL MATTERS 

Regulations aimed at achievement of 
articulated social policy goals: 

• Board diversity mandates 
– California public company legislation 
– Nasdaq proposal of revised listing 

rules 
• Outstanding Dodd-Frank Executive 

Compensation Rules 
– Clawback 
– Pay-versus-performance 
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FOCUS ON SHAREHOLDER ENGAGEMENT 

The new SEC regime is expected to take 
action designed to encourage shareholder 
engagement and expand shareholder access 

• Shareholder board nominees 

• Shareholder proposals 

• May revisit recent changes to ownership 
and holding period thresholds 
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INCREASED ENFORCEMENT ACTIVITY 

More aggressive SEC investigation and enforcement 
activity expected 

• Increased funding for exam and enforcement 
personnel 

• Focus on financial and corporate frauds 

• Increase in actions against big business and 
large financial institutions 

• Focus on insider trading/market manipulation 

• Limitations on bad actor waivers 

• Increase in judicial challenges to SEC authority 

 

 
Confidential – Do not distribute 



40 

Elena Baca 
Employment Chair 

Los Angeles 
elenabaca@paulhastings.com 

213.683.6306 
 
 

Sherrese Smith 
Corporate Partner 
Washington DC 

sherresesmith@paulhastings.com 
202.551.1965 

Teri O’Brien 
Corporate Partner 

San Diego 
teriobrien@paulhastings.com 

858.458.3031 

Emily Pidot 
Employment Partner 

New York 
emilypidot@paulhastings.com 

212.318.6279 

CONTACTS 

Confidential – Do not distribute 



THE AMERICAS 
Atlanta 
Century City 
Chicago 
Houston 
Los Angeles 
New York 

ASIA 
Beijing 
Hong Kong 
Seoul 
Shanghai 
Tokyo 
 

EUROPE 
Brussels 
Frankfurt 
London 
Paris 
 

21 OFFICES ACROSS THE AMERICAS, ASIA,  
AND EUROPE 
TO INTEGRATE WITH THE STRATEGIC 
GOALS OF YOUR BUSINESS 

1 LEGAL TEAM 

Orange County  
Palo Alto 
San Diego 
San Francisco 
São Paulo 
Washington, D.C.  
 



OUR OFFICES 
THE AMERICAS ASIA EUROPE 
Atlanta 
1170 Peachtree Street, N.E. 
Suite 100 
Atlanta, GA 30309 
T +1.404.815.2400 / F +1.404.815.2424 
  
Century City 
1999 Avenue of the Stars 
Los Angeles, CA 90067 
T +1.310.620.5700 / F +1.310.620.5899 
 
Chicago 
71 S. Wacker Drive 
Forty-Fifth Floor 
Chicago, IL 60606 
T +1.312.499.6000 / F +1.312.499.6100 
  
Houston 
600 Travis Street 
Fifty-Eighth Floor 
Houston, TX 77002 
T +1.713.860.7300 / F +1.713.353.3100 
  
Los Angeles 
515 South Flower Street 
Twenty-Fifth Floor 
Los Angeles, CA 90071 
T +1.213.683.6000 / F +1.213.627.0705 
 
New York 
200 Park Avenue 
New York, NY 10166 
T +1.212.318.6000 / F +1.212.319.4090 

Orange County 
695 Town Center Drive 
Seventeenth Floor 
Costa Mesa, CA 92626 
T +1.714.668.6200  / F +1.714.979.1921 
  
Palo Alto 
1117 S. California Avenue 
Palo Alto, CA 94304 
T +1.650.320.1800 / F +1.650.320.1900 
 
San Diego 
4747 Executive Drive 
Twelfth Floor  
San Diego, CA 92121 
T +1.858.458.3000 / F +1.858.458.3005 
 
San Francisco 
101 California Street 
Forty-Eighth Floor 
San Francisco, CA 94111 
T +1.415.856.7000 / F +1.415.856.7100 
  
São Paulo 
Av. Presidente Juscelino Kubitschek, 2041 
Torre D, 21º andar 
São Paulo, SP, 04543-011 
Brazil 
T +55.11.4765.3000 / F +55.11.4765.3050 
  
Washington, D.C. 
2050 M Street, N.W. 
Washington, D.C. 20036 
T +1.202.551.1700 / F +1.202.551.1705 

Beijing 
Suite 2601, 26/F 
Yintai Center, Office Tower  
2 Jianguomenwai Avenue  
Chaoyang District  
Beijing 100022, PRC 
T +86.10.8567.5300 / F +86.10.8567.5400 
  
Hong Kong 
21-22/F Bank of China Tower 
1 Garden Road 
Central Hong Kong 
T +852.2867.1288 / F +852.2526.2119 
  
Seoul 
33/F West Tower  
Mirae Asset Center1 
26, Eulji-ro 5-gil, Jung-gu  
Seoul 04539, Korea 
T +82.2.6321.3800 / F +82.2.6321.3900 
  
Shanghai 
43/F Jing An Kerry Center Tower II 
1539 Nanjing West Road 
Shanghai 200040, PRC 
T +86.21.6103.2900 / F +86.21.6103.2990 
  
Tokyo 
Ark Hills Sengokuyama Mori Tower 
Fortieth Floor 
1-9-10 Roppongi 
Minato-ku, Tokyo 106-0032 Japan 
T +81.3.6229.6100 / F +81.3.6229.7100 

Brussels 
Avenue Louise 222 
1050 Brussels  
Belgium 
T +32.2.641.7460 / F +32.2.641.7461 
  
Frankfurt 
TaunusTurm – Taunustor 1 
60310 Frankfurt am Main 
Germany 
T +49.69.907485.000 / F +49.69.907485.499 
  
London 
100 Bishopsgate 
London EC2N 4AG 
United Kingdom 
T +44.20.3023.5100 / F +44.20.3023.5109 
 
Paris 
32, rue de Monceau  
75008 Paris 
France 
T +33.1.42.99.04.50 / F +33.1.45.63.91.49 



FOR QUESTIONS PLEASE CONTACT 
IAN DOLAN 

IANDOLAN@PAULHASTINGS.COM 
212.318.6533  

Confidential – Do not distribute 

mailto:iandolan@paulhastings.com

	Biden administration
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5
	speakers
	Agenda
	New political dynamic
	The New Political Dynamic
	State issues
	Slide Number 11
	Active Trump Administration
	Outgoing Administration Action
	Pay Equity: House Bill 
	Pay Equity: House Bill (Cont’d)
	Pay Data Collection
	Pay Data Collection: State Action
	Health and Safety & COVID-19
	Federal Minimum Wage Increase 
	Increase in Minimum Salary for Exempt Status
	Defining “Employee”—Worker Classification
	Defining “Employee”—Worker Classification (Cont’d)
	Employment Arbitration & Noncompetes
	Expanding Labor Rights: PRO Act
	Privacy & security
	Top Privacy Issues in 2021
	Priorities in the Biden Administration
	State and Federal Privacy and Cybersecurity Legislation
	The FTC and State Attorneys General
	Health Privacy and Cybersecurity
	Cybersecurity and Data Protection
	The European Union, Brexit, Data Transfers and�Other International Issues
	securities
	What to Expect from the SEC
	SEC Leadership Change
	Enhanced Disclosure Requirements
	Human Capital Matters
	Focus on Shareholder Engagement
	Increased Enforcement Activity
	Contacts
	Slide Number 41
	Slide Number 42
	For Questions Please contact�Ian Dolan�iandolan@paulhastings.com�212.318.6533 

