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]N THE UNITED STATES DISTRICT COURT

1, JOSEPH P. NACCHIG,
Dofendant.

MEMORANDUM A.ND OPINION ORDER CONCERNING DEFENDANT’S FIFTH
8 l-1unu.1-,5_ INFORMATION
PROCEDURES ACT AND REQUY AR PRODUCTION-OF-CEASSTHED.

ST o L
. FOR THE DISTRICT.OF COLORADO  TED STATESD )
Judge Edward W. Noftingham o ﬁ'ﬁnsﬁr\"sﬂ;'ﬁé%oamm T
Ciminal Case No, 05—~cr-00545-EWN “av 25 2007
| | BREGORY C. LANGHAM
< prrEn eTATES OF AMERICA, - _ CLERK
Plaintiff,
Y-

DOCUMENTS SUBMITTED EX PARTE PURSUANT TO SECTION 4 OF THE ACT

This is & crimins] insider trading and securities frand case. Plaintiff United States of
America (“the Government”) alleges that Defendant Joseph P, Nacchio viotated federal securities
laws by selling certam securities while in possession of, and based upon, material non-public

mformaﬁan. Th1s matter comes before the court on Defendsnt’s: (1) “Fifth Section 5 CIPA

T ,:igﬂm]gﬁm on Behalf of Defendant, and Request : for Productmn of Clasmﬁed Docu:nents

Submitted Ex Parte Pursuant to CIPA [Section] 4,” filed March 13, 2007 and (2) “Renewed

Objection by Jaseph P. Nacchio to Exclusion of Classified Testimony 2s Violative of his
Constitutional Right to Mount 2 Defense,” filed April 8, 2007.

Qection 5 of the Classified Information Procedures Act (“CIPA”), Pub. L. 96-456, 94

T e S T D384 =16 (West 200, requires the! o criminal
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defcndant who “rcasanahly expects to dxsclose or CaUSE the chsclosurc of classified mforma‘non

m any mannet in connection thh mal or any premal pm cecdmg“ must noufy fhe court and the
' Umted Statas Attomey of said expectations, Jd. §5, The Government hes pot requested a CTPA

section 6(a) hearing o the admisaibility snd relevance of the information contained in

B erordant’s submISsion, 5 11 haS 1O PESL B
sets forth its relevance end admissibility deterrminations in the interest of developing the record in
this case. For the same reasons, the cotrt addressss in writing Defendant’s motion conceming'

' gertain Government submissions to the court made ex parte, wpon which the court has only ruled

nreil-ly to date, and Defcndant‘s objection toﬁs;xclusion of certain classified testimony.

L GENERAL BACKGROUND

WW&%&M&——
_prmous orders. Familiarity therewith is thus assumed and the court turns directly to the matter
before it. Defendant has long made knows his intent to introduce clagsified information in
mounting his defense to the forty-two counts of insider trading against him. In short, Defendant
cleimns that he possessed classified information that suggested Qwest’s business prospects were

better than non-classified information suggested,

wwnmrremmeeeooo- Specifically, T Defendant contends 'chat some ‘ame befcre 131& 199’7 or early 1998 Qwest

comstructed an extensive fiber optm netwnrk. Becsuse it was built with g,lass that was purer then
+#hat which was Tormerdy available, Qwest's new network was superior to the existing networks

 built by Qwest's competitofs. Qwest“s new networlk also had significant amounts of bandwidth

- available for sale,

b
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Defendant suggests that information

xopd-faith heliefs

e

conveyed to him in the COUSE 0

copcerning Qwest’s prospects for s‘uch classified business. The court has already found -

informafion pertaining to all but ane of the agenciesto be irrelevant and inadmissible as proof for

any such good-faith defense,

Particularly relevant to the instant mattcr,_are among the agencies the

court has found to be irrelevant, Nonetheless, as will be discussed in further detadl, Defendant

hastmaciouslyarguadﬂxai evidence CONCEIaiE B Deures wastirn re-attended-wit
Quest executive James Payne and tepresentatives from-is relevant énd

admissible, Defendant has repeatedly represented that at the meeting he learned of the

is neither relevant nor admissible.

The court has consistently found that this informatiop

T ANALYSIS. . ..

4 DEFENDANT’S FIFTH i SECTION 5 CIPA smsmssmN |
Defendant’s fifth section 3 CIPA submission congists of three parts: (1) 2 new proffer
‘concerning which Defmdan’; argues is relevant end admissible; (2) arencwed reqnest

for production of documents submitted ex parte by the Government; and (3) an implicit Tequest

2
)




for reco

'nsi&eraﬁon of the admissibility of evidence conderning

egch\lira:t‘ichiﬁ fum.

DEFEINDANT’S-PROFFER

1.

.. 1n his submission, Defendant makes & newW proffer of information concerning his dealings

ﬂﬂm Tho intends 0 THITOAUCE &t Bl L 1o COurt DS Beaey=e rminedthal .

Defendant’s evidence concerin

is generally relevant and admissible. By way of

' review, Defendant has esserted that Qwest entered info two classified contracts with the

valued at bundreds of mittions of dollars, without 2 competitive bidding process and that in 2000

and 2001, he participated in discussions with high;ranldnlﬂpresentaﬁves concermning the

: possibilitﬁ of awarding additional contracts ofa similer nature. Those discussions allegedly led

Défendant to believe fhat waoulg

mors than offset the negative wamings he was receiving about Qwest's financial prospects. The

oourt has held that fiis evidence goes directly 1o Defendant’s state—of-mind defense because; if

credited, it would tend to establish Defendant’s reasonable, good_-faith belief that Qwest's

financial prospects were better than others thought.

 States. Qwest understoo

In his submission to the court, Defendant now proffers the following:

1p fhe 2000-2001 time frame, employees of Jdiscussed with employees of

Qwest- desire to upgrade the agency’ § capsbilities i the;
d the scope of this project to be in therange ol _ .

. Based on the nature of these discussions, Qwest
personnel — including (e enidant] — were optimistic about receiving this work
during that time freme, particularly because one of the sites pinpointed By

was aiready on the Qwest backbone,

'Ufﬁted‘:‘;:;:‘:‘ - bl i

15 8
s
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Defeﬁ&ﬁni’é cuxreﬁt p‘mffer'is an appropriate supplementation to the evidence the court hes

" admissibility of the proffer now before the court, beyond reserving its right to object to any lack

of foundation in presenting the evidence at trial. Accordingly, the court deems Defendant’s

~ oroffer to bE roleVaDt B30 BUTESIDIE; ProVices e

ish.s proper foundafion

- dlready determined 1o be ot aned adenissible, Tndeed, the Governient Hoés B0t bfesttathe™ =

therefor.

2. REQUEST FOR PRODUCTION OF EX PARTE MATERIALS
Defendent underscores that on Rebruary 5, 2007, pursuam to CIPA section 4, the
Government filed with the court £x parte cectain materials concerming the classified information

Defendant intends to introduce. Itis beyond contention that CIPA section 4 expressly provides

for such filings:

The court, upon e sufficieat showing, may authorize the [Government] 10 delete
specified items of classified information from documents 10 be made available to
the defendant through discovery under the Federa! Rules of Criminal Procedure,
¢ substitute a suminary of the information for such classified documents, of to
sibstitute a statement admitting relevant facts that the classified information
would tend to prove. The courf may permit the [Government] to make & request
for such suthorization in the form of 2 written statement to be inspected by the

court alone,

18 US.C.A. App. 3 §4 (West 2007). Defendant maintains that he asked for production of the ex

wich have been submitted to the [clout, ex parte.” Defendant reascﬁs
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Before tummg’ td the SPGCIﬁC-S and merits of Defendam s argument, the court must first

tum o a different motion o prowde context. During 8 closed hearmg on February 23, 2007, hald "~ -

in kcepmg with CIPA section 6(z), the court found thet certain documents Defendant had

identified were relevant and admissible at trial. The pourt then grdered the Govemnment to

~Aaroish Defendant with SUrmATes of (o8 CIASSIIE e ttaretmined-inthe-documents The

shmmaries were to be contemplated as & substitution for the classified information, as provided

for under CIPA section 6(c), whick states in relevant part that “[u‘lpan'-rany determination by the

' court authortzing the disclosure of specxﬁc clagsified information . . . the [Government] may ,

move that, in liew of the disclosurc of such specific classified mfcrmatzon, the court order . the

substitution of such classified information of 2 summary of'the specific classified information.”

Id. §6(c:)(1) It is undigputed that on WWWWWW e

summary of the relevant classified information to Defendant, In his submisgion presently before

the court, Defendant relies heavily upon statements contained in the summary and his

interpretations thereof’

Defendant notes that in the summary, made factual représentaﬁons on

behalf of-;oncemiﬁg Defendant’s participation in the abovo—menﬁoned February 2001

r=-—=—-1neeting.- Defendant: undcrs::arcs 2 number of staternents in the summary, mcludmg that (1) the

mesting indeed did take place on Pebruary 26, 2001; (2)-reprcsentat1ves were present at ’rhe

Tt is worth noting that on March 1, 2007, Defendant filed 2 motion for disclosure of the
names of individuals who could verify the informetion conteined in the summery. The court

~ denied that motwn in » hearing on March 9, 2007.

F
1
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a aﬁbaequcnﬂy filed declaration, that Qwest was

fyer citing these statements, Deferidant asserts tha did not attend the

eeting and spectlates that she ropast have obtained information concerning same

by speakmg with individuals a.who 1-30 ssessed personal knowledge about the meeting, . -

ommcnts about the meeting, or “a combination of the two * This is & foregone

has never represented that she was present al the Teetng. Reiteraing

its holding set forth in 2 hearing on March 9, 2007, the court finds was not

directly involved in any of the confracts with Qwest or discussions about contracts with
Defendant, Accordingly, at best, “her information would be . . . second- or third-hand hearsay.”

, Tharefore any intentions Defendant 1ey have to rely upon-statements in

motnting his defenss are badly misplaced.

7T L Fimally, Defendant ssseris. fhat; based on .can,varsatl{_ms Mth = attomey fmm the L

Govermment, he has reason 1o bclieVe-;nﬂy have used the documents submltted to
the [¢]oust, ex parte, g8 & basis for the statements attributed to her” The court is unjmpressed

with this thinly velled fishing expedition. Defendant’s patently speculative musings concerning
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| hearsay staxementé simply cannot serve to change this court’s prior determination that the ex

parte surnission is not dlsccverable

3. DEFENDANT’S-PROFFER

Defendant’s implicit point in focusing on- gtaterments is not lost on this

) >co As gtated above,
during the February 2001 meeting Wi is relevant to his defcnsc The court has
repeatedly found that such information is nenher relevant nor ad:msnble In hopes of creating & |
complete record, the court sts forth Defendant’s several variations on his argument and again
| finds that none leads fo evidence that is relevant or admissible in this case.

On May 15, 2006, in his ﬁ:st CIPA section 5 submission to the cowrt, Defendant

| prﬁfferad h‘e. paiticipated' na
stated that sometime in ;iate 5000 or early 2001, he and Mz, Payne traveled to leadquarters
_ for s meeting, at whichhe
cowt stated in its Qctaber 24, 2006 Memorandum Opinion, Defendant did not articulate the basis |

for his expectation or provide any other information from which one might conclude the

expectation was znything more then wishful thinking. Defendant proffered that when he and Mr.

ERN Payne amived to mest personnf:l and B representanve of-no contract was d1scussed

Instead:
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Based on representations ina heanng on December g, 2006, it appears Defendant meant to repeat

5led October 31, 2006, but inadvertently

. thm pmﬂ“er in hig third CIPA Section 5 submzssmn,

7 mmtted it. .

ary 12, 2007, it produced to Defendant

The Government asgerts that on Febru
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memorandum of an interview it MT. T2

a8 an aftachment to its response to Defendant's

" Payne's gtatement

In his submission presently before the court, Defendant pro
Defendant’s position that

Qwest lost the contract

has'not chanved

T he court ﬁnds now, 88 1t has _before,

render it inadmissible and irrelevant in whatever form it may teke, For the sake of simpli c:dcy, the

| Defendant’s

coutt will refer to the sction allegedly reguested as

statement that M. Pzyne told him

that the evidentlary problems with-this- jrfarmation =

[




.. FEB. 4.1993 J:4HA

simply does not support

~ Case 1:05-cr-00545-

future would be neutralized by the

EWN Document 513  Filed 10/10/2007 Page 10 of 12"

. | cansed Qwest to lose confracts is inadmissible hearsay. Fed. & Bvid. 801, 802, Losing confracts

& g00d-fith belief fhat anfavorable information about Qests Tstaricial =™ e

award of contracts by clandestine agencies. Accordingly,

Defendant cannot defeat the hearsay cheracter of the information by establishing that it goes to

Tis state of rmind. Morenver, (he {MiDTAtom s iretevEL—Rist-itis-irelens S

ant under Federal

Rule of Evidsnee 401, because it is too vague, conclusory, and general ejther to support a good-

falth inference that

| period or 10 establish tha

ss contemplating s contract with Qwest dring fhe relevant time

did not award Qwest the contract because of Defendant’s

5

 Bvenif ﬁm information were sufficiently specific, the claim that-wiﬂ:\h:ld the

coniract because of Dete)

UsTe = teteteddn it —

FE——. T }

Octoberi24, 2006 Memorandumn Opinion:

While the prospest of undisclosed, classified contracts to be awarded during the
relevant time period erguably goes to Defendant’s good-faith belief that Qwest’s
financial prospects remained good, the additional facts that the contracts did not

The ¢p

materialize, that an agency

decided against an award, that the confract was

awarded to another entity, or that an agency made itg decision on reasons which
some persons might question, do not make any sfaot , . , of consequence” in this
litigation “more or less probable,” [as required under Rule 401]. Although, as
Defendant implies, the reasons Qwest 1ost the contract might nevertheless

demonstrate that the prospects were not pie-in-the-sky speculations (and thus

supply a real and reasonahle basis Torhis good-fmth belief), e court is.confident:m s ommmem i
that they should be still excluded under Rule 403 because they (together with the '

cebuttal which can be anticipated) would introduco collateral matters, confuse the

issues, and result in considerable waste of time. .

urt did not change its position when Defendant changed his proffer and doss do not so

now. (See Feb, 23,2007 Hr’g Tr. at 19-24; Mar. 1, 2007 Hr'g Tr. at 19.) Simply steted, the

1.0
T
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reasons why the conn-act was not awsrded do pat bear on what is 2t issus in the case —

Dcfendant‘s good—falﬂ: belief that Qwest‘s ﬁnancl,al posmon was more séciire than represe:ntea b

in other information. The hearsay nature of the information, thc lack of probity, and the dangers -

of unfair prejudice, confusing the issues, and wasting of time a]l underlie the court’s unwavering

position. The formation COnCET

the February 2001 'mcating is and shall remain ii;.rele:vant and inadmisaible under Rules 401 and
403, | |
B.  DEFENDANT’S OBJECTIoi\r TO EXCLUSION OF 'IjESTIMONY
Defendant has also-filed an objection to the couri’s exclusion of his testimony concerning

th_?efendant reasons that the court's determination thet such evidence

is i:relévant, more prcjizdima.l thafi probEtve

I I AT S St -

]

the ability to explain why — after ho came out of the February meeting ﬁth—a reasonable, good
. faith, [sic] expootation that Qwest would be recefving significant contraots fm'm-in |
2001 ... — Qwest was dexﬁed.sigiﬁcaﬁt work.” Defendant asscrts that this dcpﬁ\fatinﬁ is
- tentemount to & violation of }us constifutional rights beceuse it has resulted in his inability to

. mount a full CIPA defense. The court is not convinced, Defendant’s plaintive posturing cannot

by -——defeat—thacnm:ts_oﬂ.repeaied substantwe ﬁ.ndmg thnt ‘d:ue evxdcrice ccncermng the-

-x neither admissible nor rclcvant in this case, As the Gov:mﬁent 11;5—_‘_—“-__ T

a:gucd “Defendant has no constitutionsl right to preseni jrrelevant testimony to the jury » The

court agrees.
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WL CONCLUSION

Upon the findings and conchisions et forth it memesandior opialon, #t i
ORDERED us follows;
. Defeodent's I rofier is relevant xud adminsible ot tia; provided te

Defendant can adequately establith o foundation therefor. |

2. Defendant’s request it productin of classified documeens i dezied
3, Pefucdsar s [ profie b ilovent eod iadmissitle,
4. Datendent's objection 15 ovarraled,

Dated ths 25 day of May, 3007
| BY THE COURT:

EDWARD W. NOTTINGHAM
- United States District Judge
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