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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Criminal Action No. 05-cr-00545-EWN

; UNITED STATES OF AMERICA
Plaintiff,

VY. |

- JOSEPH P. NACCHIO,

_Defendant.

: FOURTH SECTION 5 CTPA SUBMISSION ON BEHALF OF DEFENDANT
(FILED IN CAMERA AND UNDER SEAL WITH THE /COURT SECURITY OFFICER)

Defendant J oseph P. Nacchio, by and through undersigned counsel, pm'su;ant to Section 5
of the Classified Information Proceduzes Act (“CIPA”),‘ 18 U.S.C. App. 3§ 5, respectfully

submits this CIPA Memorandum. =

Al INTRODUCTION
On February 5, 2007, the government made its first clasmﬁed document product:on On.
F ebruary 9, 2007, the govermnment made its second classified document producnon, and on

‘February 10, 2007, the government made a third c!ass:ﬁed document production.

' This _pfoducﬁon was identified by the government as Rule 16 materials.

2 This production consisted of purported § 6(f) rebuttal wiaterials from |
3 This production coasisted of purported § 6(f) rebuttal materials from |
. ) . ' |

REDACTED
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On February 12, 2007, the gavernment made its first prodﬁction of purported § 6(f)
rebuttal witngés interviews. We were quite surprised fo see that four of the classified witness a
interviews took place m July 2000, at a time when we were barred fromihterviewing anyone.
Nevertheless, the gov_emment showed our initial § 5 CIPA submission to various witnesses and
questioned them about ifs contents. One of those questioned was I arﬁes F.X. Payne, whom we
sought to question as early as April 2006 but wete not authorized to question until October 12,
2006, See ‘Exhil;'yit C (government Memorandum of July 18, 2006 interview with Mi Payne).
We then bad until October 31, 2006 to intervie;:v Mr. Payne and file a.new § 5 submission.
be;.'ever, de;pite the government’s obligations._ under Brady; Rule 16 and CIPA § 6(f), we did _
not see¢ any of these classified interview memoranda until February ‘} 2 200? ; o

- At the February 8, 2007 Status Conference, the Cdurt directed M. Nacchi_f; tomakea § s
CIPA filing -oﬁ or béfore February 20, 5007, pl;ovi;iing notice as to any 'documents prgdﬁced in
any of these pr_oducﬁons wﬁich he “reasonably expects to disclose or to cause the disclosure of” .
during the upcoming trial in this matter. CIPA, § 5(a).
| The documents recently produced & y. the government provide substantial carroboration to
manj aspects of Mr. Nacchio’s prior Section 5 prcift'efs. Indeed, many Gf the purported § 6(f)
rebuital materi als'; actually provide still _fu;ther substantiation. Yet, the government’s docmneﬁt
productibns still fail to include several critical areas of both Brady and Rule 16 materials which
are implicated by our previous proffers. These failures are the subject of a companion Moﬁdn‘ to
Compel ﬂae_Pmdugtion of Claésiﬁe& Brady and Rule 16 Materials, which is being filed with the

~ Court Security Officer along with this Section 5 submission.
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4

| QOur § § notj cé will be segrcgated by agency and then by document, witha brief
explanation as to .wh)_/ for each document the Court should make a finding of “use, relevance and
admissibility.” .CIP_A, § 6(a). |
. W
. T.he--ngruary 5, 2007 docﬁnien t production prbvides detailed substantiation of
Mr. Nacchio’s proffer regarding the history of the agency’s relationship with Qwest, including
. the first, ‘;sole sourced” contfact, which came to be known as-_Mu_ItipIe documents
ma]ceiwéferencg 1o the intéffageﬁ cy Shﬁg_ of Qwest ;‘elation&bips. Also doqmﬁented are
repeated awards ox'rerr the yc,a:fs of millions of dollars in bonuses fof Qwest’s outstauding work.
These documents will corroborate a past relatit-anship' with Qwest that gave M1 Nacchio good
l;eason to believe that diséus;sions of ﬁmre- projects w.ould result in mew work being awarded to
| Qwest. |
The specific .do_cuments Mr. Nacchio reasonably éxpects to disclose at trial are:
L. QUSAC-CC.57 B - mhis is he September 19, 1997 “Program .
Plan” that preceded..t-he; industry-wide rc.ciUest‘ fér infoﬁnation and request fof propdsal, following.
whi ch Qwest was awarded its ﬁrst.ciasaiﬁed contract. The section entiﬂed “SrolAe Source
| Justification,” at 7, recites that: “Preliﬁiinary research has identified a single vendor capable of
saﬁsfyiﬁ g the requirements of this initiative” - ﬁamely, Qwest. ’I'hus, from the very outset, even
thmigh-wcm through the motions. of seeking compcﬁtive bids, the agency understood

that only Qwest could deliver the network it desired. This scenario is exactly'as M. Nacchio

* For purposes of effective nan'aﬁon,.me documents will be fisted chronologically. Because the

electronic files are titled by nanme, for the Court’s ease of convenience the document names will
»be identified parenthetically, following the Bates number. ‘ ' '
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profiered. Additional]y, part of an attached Po'werPoint presentation, at 12, shows ;hat it was

always - plan to extend the nctwork to

2 QUSAC CC-02

— This 15 page document is the December

which set forth - requirements for

| Section 1.3 at 5 recites that, “this acquisition will most

12, 1997
what caime to be known as

likely be the pi-e-cursor to a follow-on sole source acquigition....” The acquisition schedule, at

15 called for a “*draft RFP release on-with an actual contract award on |
3. USAC C ~ 7 - These are 8 pages of handwritten notes

'w}uch set otit the acquisition schedule, apparently written in sumuuary aﬁer the fact becausejt
" recites the details of what acti.wlly transpired. I‘he notes state: o : ‘
‘ a) _“squrce selectiori plan and approval for less than full and
| ~open competition due to national secutity approved.” This, too, demonstrates tﬁat-ﬁﬂly
' intended to .give Q\‘west the dontract priﬁ_t to seeking industry involvement. - |

.b) —- Requests for Proposals (“RFP”) were issued to nine - ,

. companies, one of which was Qwest.

¢) ——_ no bid” lctters were received from everyone except Qwest

and-eash of which submitted a bid that same day.

d) - iri less than two weeks, bid was ruled “not

comp]xanf’ and fhe bid was eliminated, leaving Qwest as the. sole bidder. This outcome was just

' as_- had anticipated and precisely what was told to Mr. Wandry by-
¢) - the contract was awarded to wat
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f) Appendix E, at 5, contempléles “connectivity” to the

Thus, from the very inception,
contemplated the project which came to be known as

. additional destination outside the éontinqnta] United States (“*OCONUS") was

4. QUSAC-CC-72 - This 11 page PowerPoint

presentation is the February 26, 1_99_8 “pre-award brieﬁug.” The slide at 3 notes the desire to
“retain Qwest as thé only offeror in the conipetitive range.” The evaluation schedule, at 5, .shows
that the proposals were réceivcd on February 2, 1998, and that within tkra;e_ days there was a
“consensus on Qwest proposal.” A modified re@uest was transmitted on Febmary 17, 1998,
Qwest réspon'ded on febmary 24, 1998, and the evaluaﬁoﬁs were completed the very next day.

5. 'QUSAC—CC—Di_-- This 139 page document is the actual

award of the first classified contract Qwest received while M. Nagchio was CEOQ, dated April

17, 1998, which came to be known as

The “Statemcnf of Work” begins at page 66,

and under “scope,” notes that the qontracfis fora

— This document therefore marks the beginning of the ye'ai's' of close
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_ interaction between Qwest an'd_. Paragraph 22.02 of the incorporated- at
102, gavé;. the unilateral right to make whole or partial assi gnmeﬁt of itsrights to another
government agency. Thus, from the very beginning, the clandestine agencies were sharing their

‘relationship fwith Qwest,

USAC-CC-5]

b) Paragraph 1(0) at S, txtlcd “Acqmsn tion Sltuatmn," states

Special factors mﬂuencmg negotxatmns This acqulsmon ori gmally
started off as a formal source selection. A formal RFP was issu
‘ Proposals were received on | from Qwest and
- The proposals were evaluated by the technical, costs, and security team.”
Upon review of the roposa), it was determined that they didnot -
submit a compliant proposal. As such, the Contracting Officer determinied
* that was not in the competitive range. Upon making this
determinatior, the SSA was briefed on The Compeﬁtwe
range biisfing ta the SSA found that only one offeror was responsive, . The’
SSA accepted the Contracting Officer's request to convert the source
selection to a negotiated procurement, allow fact ﬁndmg to bégin, and to
enter mto negonatzons w1th Qwest |
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7. QUSAC-CC-48 -- These are handwritten notes of a

in whibﬁ it was conterplated having

meeting with!
Precisely as proffered, this is an early instance of inter-agency sharing of

Qwest relationships.

- This ‘undated

135 AC-CC-06
document, § “a" at 1, recites the “transfer of The transfer
was effective as of May 22, 1999, and carried a total initial price of Besides

documenting Qwest’s second classified -conn“act'(whichrcame to be known as this
document also substantiates, from vcry_eafly on, the intertwining of ;elationships miong

' agené_iés and Qwest. Indeed, rat 3, the document r;:cites that, “this action is the result of a
COrﬁbincd agrcef;‘lent be_tﬁ?een—. o wﬁs part of the
original compctitio‘n ron in 'the_.1997! 1998 timeframe.”™ Again, this demonstrates iﬁteragency
sharing of Qwest 16} ationﬁlﬁps from the very beginning.

9. QUSAC-CC-4

-- These handwritten notes from

a May 15, 1998 meeting wit

1Q. USAC-CC—ID - By June 15, 1998; payment

: Voucher 1 had been sxecuteci by In other words, just as
proffered by Mr. Nacchio, Began’ gméfdﬁng re{renuc immediately for Qwest through.thc
use of already appropriated funds, This is the start of the course of dealing between Qwest and -

the various claridestine intelligence agencies that provides the vital context for the
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reasonableness of Mr. Nacchio®s good faith belief that conversations with senior agency
personnel about upcoming work in fate 2000 and 2001 would generate revenue i 2001 that was

not part of the Septeraber 2000 guidance which forms the basis for the indictment.

- This business case dated

11. QUSAC-CC-26

November 20, 1998, lays out the

a)' At 3, the document notes support ﬁ'om'. and that _ _

might make use of the connectivity. This is another instance of inter-agency sharing of Qwest
relationships. See also id. at 36 (PowerPoint slide announcing support for the project from three

other intelligence agencies, beyond- : ,

b) At4-5, the five year cost is-éstimated_at
would wanit Qwest to do elsewhere

told Messts. Nacchio and Payne in early 2001 that
" something similar to what had been confemp_lated in
Nacchio had a good faith basis to think the scope of t_he' new work would be in the hundreds of

millions of dollars. o

- This is a March 22,

12. QUSAC-CC-32
.1999 PowerPoint briefing to Congress oﬁ project. 'The
'Vriaule_-map, at 4, states | While it is.unc]ear
- "wheth;er Qwest had alréady provided |

(as contethplated by mc'original Se;ptembcr 719, 1997 ‘Program Plan™) or whether this was'part:
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of the new proposal, it certainly is clear that in 1999-;3135 still talking to Qwest about going

13 QUSAC—CC 40

® _ The first of
these letters is an Apn} 1, 1999 letter from to the
Chairman of the House Permanent Select Com’nﬁ't't'ee on Intelligence, advising of the withdrawal
'of a finding request for the ' prﬁjcct _Howévcr, hopes for the projéct continued
to stay alive and when finally, in 2002,
Qwest received a contract for conmecting that link frprn
— But, the point is not whether, in fact, contrac_ted with Qwe.s‘t
i.n 2061 for a.ﬁher oﬁtib connection between Rﬁth_er, the point is that Mr.,

Nacchlo had a good faith basis to believe Qwest n:ught receive firther work in 2001 because the

roject conceptually existed, was cngmeered and bid, and
was gﬁaré of Qwest's capabilities in this fegard when-met with Messrs.

Naschio and Payne to discuss doing something similar in a new project elsewhere in the world.

See also QUSAC-CC-09

— This is a June 20, 1999 PowerPoint '

presentation by for Chairman Lewis, arguing for

reconsideration of program. Thus, even though the
funding request had been v.rlthd:a.wn, did not give up on its efforts to bring the project

to fruition.
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15. QUSAC-CC-14 (Award Fee Briefings) -- These PowerPoint presentations from -

Octﬁber 14, 1999 April 12, 2001 and October 13, 2001 set forth the banus awards ~- over and
above contract amounts -- Qwest received from.for its superlor work. The hslmg of
awards on thc final shde at 35 dramatically summanzes how successﬁﬂly- viewed its

relatlonshlp with QWCS[ over the years:

© This chart substanttatcs our proffer that Qwest had ﬂCthVBd bonus leve!s never before

achleved m- hlstory, as well as the close relahonshlp which existed over time bctween-
and_Qwest. : S . '
_ 16. Q_QS&QQZQ—“ This is one week of éntries. in
- cle;ctrbnic calendar, noﬁng.on F_‘ébrua;y 26, 2001: “cc/ w Joe Nacchio.”

However, no further_balcndar entries were p;oduced, nor were any records prodaced of any

fécility) admission log;v;, SCIF admissidn logs, or the diaries-and calendars of other governm.eﬁt

attendees Fhis, desplte that we have pmffcred the following: . | |

| - a) There were mro face- to-face meetmas between Messts. Nacchio and Payne and

' -bctwee_n September 2000 and February 200 1. ‘We noted that one of the meetings

_might have taken place at
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' —yet it does not appear that any search has ever been made

- for those records.
b) No record bas been produced regarding the presence of_

and two members of Mr. Payne’s staff and either of these meetings.

17. QUSAC-CC- ~ Substantiating Mr.
Nacchio’s proffer that- continued to add to the work under as time went on,
Voucher 54 was issued on January 25, 2002. Beginning at 3 is a summary of costs, from

inception in the Springof 1 998 through December 31, 2001. The five year total, at 11, reflects

in paymeats to Qwest. .
On February 5, 2007 '-produced addmonal

documents pm'poxted to be § 6(f) rcbuttal to Mr. Nacchlo sown§ > proﬂers These. documents -

ontract was awarded following a solieitation

t§ multiple companies for bids, asto Which all but chst.and- submitted “no lﬁd” letters.
However, as set forth in B(l) above, from *the very begmmng, in the September 19, 1997
“Program Plas” and, thus, well beforé the requests for bid were Lssued,-had already |
concluded that there was “sole source justification” because -“Prelimiuary research has.identified
a single vendor capable of sahsfym g the requircn{ents of this initiative.” 'fhjs early realization

. was borne out when all but one other company “n0-bid” the contract and the one ather bld that

was submitted was discarded as insufﬁcwnt virtually 1mmcd1ately., See supra, § B(3)(d).

19 What Is Missing From -Document Prodnction - As set forth in the

| acoompanymg “Mot:ion to Compel the Production of Classified Brady and Rule 16 Matenals
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“missing from_- documient production are materials relating to discussions in 2000 or
2001 conbenﬁng the creation of a fiber optic network elsewhere in the world. Also missing are

any additional calendar entries from— regarding meetings with Messrs. Nacchio

~. and/or Payne-ls well as admission Togs, facility admission logs, and the diaries

and calendars of other govémmeut attendees.
. Fihally’,- produced just four “youcher” documents (Nos. 1,35, 45 and 54). This
riecessarily implies that documents related to 5/ other -vouchers were not proc_iuced.

These additional iio¢umcl1ts would further demonstrate the breadth of the course of desling over

_time betwéer: fmd Qwest.

;F ebruary 5, 2007 document producuon prowdes detailed substantiation of Mr.
Nacchlo $ proffe1 regardmg the hi story of the agency’s relationship. w1th Qwest including the
May 1998 award of Qwest’s second, “sole sourced” contract, which came to be known as-

l This contract was modified no fewer than 26 tunes over the ensuing years, and time after -
txme-noted the need to “sole souroe" the work to Qwest due to its unique ab:hty to perfonn
the work needed |

These documents also reflect that, in the Sprmg of 2002 -contracted with Qwest for

a $400 million “enhancement” to-Which included a program called -
: -to extend the network to over 90 locations outside the contmental United
States connecnng to military facilities -and other_agcncles. This is the .
!

multl-hundred nnlhon dollal pro;ect that was dmcussed i 2000 and 2001, whmh Mr. Nacchio

beheved wou!d be awarded izt 2001, and-as to which he has proffered exte.nswely and submitted
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multiple cor‘ro,bdratiqg exhibits. That the project ultimately was not awarded until 2002 (perhapé
. as a result c;f shifting. goverétnenta] p}iorities in the aftermath of the events of September 11,
' 2001), does not detract from the fact that during the petiod of the indictraent Mr. Nacchio had a
reasonablc,-gooa faith, belief that the project would be awarded and generate significant revenue
in 2001.7

The speciﬁ_c“- —c.locuments M. Nacchio reasonably expects to disclose or fo cause the

disclosure of at trial are:

1. QUSAC 2001 (basié) -~ This is the 77 page May 22, 1999 contract between .and

Quwest for the network that came to be known as This is the same network that was

envisioned in an “option” incorporated in th

N | .
2. QUSAC 4942 (i&a and acquisition plan file-18) -~ Althoug}i this is an undated
document, § 12 at 4 makes reference to the need to place an order with Qwest bj July 15, 2000.

’_I‘h‘e document begins with the recital, at 1 »of approval for “other than the use of full and open

_ 7 Apart from the issue of Mr. Nacchio’s state of mind these documents -- as well as each of our §
5 proffers -- also bear upon the issue of materiality. As explained during the sealed portion of
. the October 12, 2006 hearing: ) -

MR. STERN: Aside from {Mr. Nacchio’s] state of mind, ... there is a question of
- the materiality of {the “wamiers”] views. Their views, it is our contention, are not

material if they don’t have sufficient information to make them material. ... for
‘example, the views of an elevator operator as to how Qwest was doing would not

be matenal under the law, that’s a separate point; if your Honor pleases.

THE COURT: Allright, I understand what you're saying,

- Transcript of Sealed Proceedings (October 12, 2006, 31:18 - 32:12. -
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- competifion” for reasons of national security, thus supporting' our contention that contracts were
awarded on an expedited basis. s

3. QUSAC 4961 (j&a and ac_quisition plan file-22) -- This isa July 5, 2000 document,

with the initial recital, at 1, of approval for “other than the use of full and open competition” for

reasons of national security, again supporting the same contention.

4. ‘OUSAC 4883 (j&a and acquisition plan file-14) -- This is the April 2002

“Acquisition Plan” (revision 2). It was this enhancement to_with

Qwest that was the subject of an extensive proffer by Mr. Nacchio, demonstrating that the

contract was the su’bj ect of discussions between DISA and Qwest by late 2000, at which time 1t
was already being described by Mr. Payne asli-\and as the discussions mo'ved pto |
" the Spring of 2001, not only had the amount of the potential contract ballooned to almost 5250
millioﬁ (it Was oﬁly kept that Jow by cxclu'ding._from the expansioﬁ), but Mr Nacchio
_ believed that the contract wouldr come to fruition in 2001. The notable aspects of the Acquisition .
Plan confirm the nature of the project Mr. Nacchio thought Qwest would receive in 2001:
a) Itrecites, 1 A.l(b) at 4, that: the gbve@ent lacked the.re.;.ources‘to perform the
work itself, “full and open competition™ was not selected for reasons of 'uﬁtional security, and
that;_tllerefo're, Qwest was awarded the contract on a sole source basis. This was, of 6ourse, as

true in 2000 and 2001 as it was in 2002.

| bj 9 A.3(a) at 7 lays ont an eight year cost. o‘f_ _

~ 8u7g A" is an abbreviation for the agency’s “justification and approval” process for awarding -
work. Althougti we will not go into the details of each of the 25 “j&a and acquisition plan file™
docurnents, we reserve the right to introduce each of them (perhaps as a combined exhibit) to

- demonstrate the breadth of the course of dealing over time between DISA and Qwest.
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¢) Inthe Description, at 2, one of its stated purposes was to “suppor_

—eqﬁirements.” See also id., § A.1(c) at 5 (“Additionally,

Qwest will support requirements for providing equipment, installation, engineering, integration

and operations mainténance ... for the

=R,

million dollar project that Mr. Payne was writing about as early as January 2001, which was the

expansion, then, appears to be the multi-hundred

subject of an extensive proffer and multiple corroborating Exhibits in our October 31, 2006 § 5

submission.

5. Contract Modiﬁcati‘on Records -- The February §, 2007. document_productioﬂ
also includes 131 classified, and 141 unclassified, documents with electronic names running
from PO0001 to 1500026. Each “P’" number reprgsenté a different amendment or modiﬁgation to
.the “base” -011tract. Many of these 26 amendments or modiﬁcatioﬁs include multiple

! | :

.docAuments_, e.g., “P0001-03.” We reserve the right to introduce each of them (perhaps as one or

. more combined eﬁhibit_s) to demonstrate the breadth of the course of dealing over time between

-and Qwest. : :
6. Wh_at Is Missing.From- Document Production -- As set forth in the

accompanymg “Monon to Compel the Productmn of Clasmﬁed Brady and Rule 16 Matenals "
missing from -document productlon are materlals relating to discussions in 2000 or-

. 2001 for the émansion Iof the-ﬁber optic mtranet from the Continental United States
(“CONUS”) to Qutside the Continental United States (“.OCONUS”); Speciﬁcally, the

‘ discussions c'e-ntered around conpecting -to a ﬁetwork in Europe, potentially into the

Middle East and Africa, Potential expansion into and the Pacific may also hiave been
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discussed. Also missing are any calendar entries from-regarding meetings

with Messrs, Nacchio and/or Payne, as well as base admission logs, facility admi_ssion_ logs, SCIF
admisston logs, end the diaries and calendars of other government attendees. |
D.

The | ebruary 5 and 10, 2007 doeﬁment productions are problematic, due to the
intensity of redac'tions. HeweVer, despite this difficulty, it is clear that these documents

substantiate our proffer that Qwest was awarded a $25 million sole source contract in September

2000 for the creation of a-intran'et connecting the United States with"’_:

Europe. It is also clear that this was a ﬁve year global telecommunications project, for . .

Urope was Just the begmmng, thh an expectatmn from the very start that the
South American and Pacific le poruons of the project would come next, to “be read)f ‘within
the next year.

_ _BecauSe Qweét, alone, was chosen to receive the enti:e base contract for the initial
network in- Europe, because it wes a l_)uilt-in option of this contract_te go forward w1th
the South American aﬁd l;eciﬁc Rim portions, and bccausc-itself projected having the
South American and Pacific Rim pdrtions “ready” in a year, thes'obuments substantiate
Mr. Nacchio’s reasonable, good faith belief that the company would receive revenue in 2001

from the South American and Paelﬁc Rim porhons of the project.

The purported § 6(f) materials provided _ consisting as they do entirely of

documentation from -Jroj ect under which -ultlmately went forward with

the second phase of its global network, do not alter these reahtles That -;rqect

I \ N .
was Dot put ou_t__ for bid until the Spring of 2002 and th_e contract was not awarded until the Fall of
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2002 - particﬁlaﬂy :giw'/en the intervening events o-f Septa;mber 11, 2001 -- has no relevance
whatéoeve’r to the reasonableness of Mr. Nﬁcchio’s beliefs dufing the period January 2 - May 29,
2001. Indeed, the fact that the South American portion 01- contract was awart_icd to
Qwest as a sole source contract corroborates our proffer, since when the work was awarded it
was done in the precise manner Mr. Nacchio expected during the dﬁe period of the indictment.
The spéciﬁc_: .documcnts Mr. Nacchio reasonably expects to disciose or to cause the

diselosure of at trial are:

1. OﬁSA_C 21006 (67)~ This 24 page document begins with the July 14, 2000 Request
for Pfocun;ﬁient Review for a “firm fixed price” type of contract with an estimated total value of
H$25M, Vincludjng four options.” The “Adquisition Plan” begins on the fourth page of the |

' document This documcnt corroborates Mr. Nacchio’s proffer about expandmg-

—network from-Europe inta South Amenca

and the Pacific Rim in 9001 The Acqumtmn Plan begins thh a “Statement of Need” wh:ch

._recntes (emphasis added), i in relevant pa.rt, that:

The ... contract will be for one year with four option years. The entire value of
the contract is unknown at this i nding and coordination issues

will determine the overal contract;élue.

A phased implementation approach will be used. The first task order addresses

the transatlantic and!European regions. Future task orders will address
both mdmdual circuits and other regions of the world as the telecommunications
' mfrastructure becomes available. ,Tke Central and South Amenca and Pacgﬁc

- -
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Rim :ecrzon.s ure ant:c:pared o be ready within the next year. This project will be .
in existence indefinitely due to the need for high speed communications

It is anticipated that the four options of the ... contract will be exercised. A new
competitive action will be initiated prior to the end of the fourth option.

The Acqui'siti‘on Plan Statement of Need, attached to the July 14, 2000 Request for
Procﬁrezhent, demonstrates that it was-statcd intention from the very inception to
expand mto South America and the Pacific Rim as the second phase of its global project, with
the expansidn to “be ready” within & ycar'.9 ' And bccz;use, aé the govcmment’s docmnents show,
Qwest received the entirety of the Scptember 2000 contract, the plan to have the South American
and Pac1ﬁc Rim networks ready within a year necessarily meant that Qwest would receive that
wé:rk. | . |
2. ¢ QUSAC 26733 (55) ;~ This is the Iulj‘( 2-1, 2600 Request for Proposal fcn- "

--Eﬁropean network.

3. QUSAC20177(16) - This is an Angust 21, 2000 letter from Mr. Nacchio to- '

' -providin‘g personal assurance of the importance with which Qwest viewed the work

contemplated and the need to mterface smoothly and successfully wuh_

As we proffered, Mr. Nacchio would bc brought i in near the end of contract negotlatlons to help

_“close” the deal and giv"e exactly t_hesc typf_ss-of-as‘su:anccs from the highest leve] of the

| ? The Court may recall that, at one of the § 6 heaxmgs the povernment criticized our some our
Exhibits for failing to provide a sufficient nexus betweenh project and Qwest’s
efforts to expand its network into the Paclﬁc Rim. The- Acquxsltlon Plan prov1des that nexis.
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company: See also QUSAC 20180 (18) (another copy of this letter attached to theh is

Volume 1 of Qwest‘s Aungust 21, 2000—

4. QUSAC 20144 ( 09} -- This single page document is dated September 29, 2000, and

apparently is the “Request For Procurement Services” connected with the award to Qwest of the

_European confract,
. - ‘

3. QUSAC 20146 (11) -- This document, which followed the.award of the contract to

Qwest, is Blltitled—Europe - Debriefing to Qwest 10
- ST . . L.

October 2000.»

a) The first listed “purpeée of debrief” was to “explain hot:v proposal was
evaluated.” o _ | _
b) The “Management and Technical, Price Rankings,” at 12, show that Qvttest was
 ranked first among the eight offerors across the board, and also ranked first on pt'it:e.- The
“Evaluation 'Sum'mary’", rated Qwest as ‘;very.good” in all but one area.
¢} 'fhe “Summary ef Award Rationale” cited twe factors: "Qwest’s proposal
surpassed all oth'er" Offe_ror’e proposals iﬁ-both Manatgement and Technical approaches;” 'and it
_represcﬁted the “best overall value to the Govemtneﬁt » |
d) The fact that the network is described as “global” from its very inception further
couﬁrms our proffer that -:ﬁurope network was just the first segment of a much larger

i

pro Ject, and 'that-soon thereafter began d1scussmg the second segment with Qwest,

. |
which was a further expansion into Soutly America and the Pacific Rim. Our proffer mcluded

multiple exhlblts showmu that Qwest was acqumng-lmks throughout both lBglOHS

TN
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G. QUSAC 20636 .(42). -- This is the Septambér 7, 2000 sour-cevse] ection Summmary.

a) .I_t notes, § 4 at 1, that “the technical and management evaluation panel
' yecom’mcnds that 'eachl CLIN be awarded .to Qwé,s't.”"J The foqr CLIN’s covered by the contract
were: (1) the transztlénﬁc looé from the United States to Europc; (2) a “porthem” loop; (3) 2
“central” ]'oop; and (4) z;_“southcm" loop.” See id. at 3.

| b) Although literally page after page of Doc. No. 49 is blanked out in its entirety,"’
is clear that Qwest was chosen as the su;_:erior candidate to Perfo’rm the work. .

7. ‘ 6(£) Rebuttal Materials
On Febrvary 10, 2007-made. a second dOCI:llilCﬂt productiou -- some 1 200‘

pages of paper with a promlse of an electronic version -- purported to be § 6(f) rebuttal materxa]s '

cons1stmg of documentation from - project unider Wthh- ultimately went

forward with the second phase of its global network in South America, the Pacific Rim and

. elsewhere. T h’&t‘l‘o_]ﬁct was not put out for b1d until the Spring of 2002 and the
céntra‘ct was not .awarde_,d until the Fall of 2002 -- parhc_:ularly given the infervening events of
September 1.1, 2001 - has no relevance to the reasonableness of Mr. Naéchio’s beliefs during the
period January 2 - May 29, 2001. Indeed, the fact that the South American portion of. 3
-contract wa§ awaJ_'ded to Qwest as a sole source confract actually conobo_-rates our
]ﬁroﬂ"er, sim_:e_wheﬁ the work was awarded it was done in the precise manner Ml ﬁaﬁchio

- expected during the time he was trading.

'* “CLIN" stands for “‘contract line jtem number.” In layman’s terms, each CLIN appears to
represent one- link.

- " In this 61 page document, but a single page had no redactions of any kind. Twenty-three
pages had partial rédactions (often, everything on a page but a section heading was redacted),
and fully 37 pages were redacted in their entlrety o .

20
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. Ré,leverﬁt documents are: -
2) QUSAC 2125 (see Exhibit A) - This dooument, titled “Source Selection Plan,”
is dated December 5, 2001 and lays out the evaluation factors to be considered for award of the

contract. Notable is the “Source Selection Schedule” at Appendix I (QUSAG 21273), which lists

a timetable beginning on and ending with a pogt—award debriefing of the

wiiining bidder on The use of a timetable from the first half 'o_f2_000 suggests that
this December 2001 document is a modification of an earlier document. And if earlier °
documents exist, they"woulld subs_taﬁtiate_rbu_r éilajccﬁon that many missing Brady and Rule 16
documénts remain unproduced. | |
b) QUSAC 21097 (see Exhibit B) — This is the “final” RFP for
_ project -The document incl_tlldes a descﬁptién of the work orders to bﬁ isshed under
| the contract (QUSAC 21139), which included the areas under discussion in 2901 which Mr.
Nacchio believed were to be awhrdéd fo Qwest then. o

Document Production — As set forth in the

or otherwise, conceming the creation of a pziirﬁte
networks linking the continental United States to points in South America and the Pacific Rim,
or elsewhere beyond the continental United States, which was under consideration during the |

period 1999 to September 10, 2001, a1l as it relates to Qwest.



Case 1:05-cr-00545-EWN  Document 507  Filed 10/10/2007 Page 22 of 25

On February 12, 2007, the govemmeﬁt produced for the first time a classified

memorandum of its July 18, 2006 interview with James F.X. Payne. See E_xliibit C. Inhis

. interview, Mr. Payne confirmed to the government what we have previously proffered:

This information was known to the government — but unknown. to us or the Court -

. when, ir_: Aug‘ust and December 2006, the Court heard argument on our initial Seétion 5 proffers

What is also new since the Court’s ruling on this issue is that in-the government’s recent

. classified production it has taken the position that if contracts did not cbme to fruition-unti] 2002

or -- in the case of. not at all, th15 allows for'an mference that Mr. Naechio never had a

reasonable basis to expect revenue in 2001 'I'he new evidence --_

T praffer was first made in otr “Section 5 CIPA Subrmission On Behalf Of Defendant” at 9 -
. ns(May152006) | o o )

19
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1€ we are not allowed to present this evidence, the

govemment’s;assertion that, because Qwest never got the contract, it never had a reasonable

basis to expect the contract, will go unirefuted. Accordingly, it now becomes critical that we be
allowed to present evidence from whiolﬁ the jury can réaso:llably infer why Qwest did not receive
5 thls contract.

The g(:;ifemment fa}led-to share Mr. Payne’s stﬁfcments with us or with the Co.urt.

Instead, not even one month after interviewipg Mr Payne, the govanment characferizad -

fodtnpte 5 of our May 15, 2006 submission_ as “untrue.” “Govermment’s 2nd Respoﬁse To
‘Defendant’s Section 5 CIPA Submission And Motion Pursuznt To §6(4) and (C)(1) For

Substitution Of Facts™ at 18 (August 16, 2606). | Similarly, duting the August 25; 2006 ex parte

hearing dwing which the government sought leave to modify or withdraw the ex parte

' Déclar-at'ionﬁ.led- counse] for the government stated, “The agency,-has

. ) |
reviewed that Section 5 filing and that footnote in particular to make a classification decision.

And one of the chal]'en-ges in making the c_lassiﬁcation review is if information is inaccurate,
false, it's difficult to classify.” Transcript of Sealed Proceedings, 17:14-16 (August 25, 2006).
The-DecIara_tipn itself averfed‘that “the footnote contains factual inaccuracies.” See

Declaration ot_ 14 (August 16, 2006). Yet, the government did not disclose that -
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one r_hcmth earlier Mr. 'Payne bad told the govemment, not only that the meeting took place and

T

Unaware, 2s were we, of Mr. Payne’s statements to the govemﬁ]cnt on July 17, 2006, the

Court ruled that

and that any relevance was outweighed by the likelihood of creating
‘confusion. See Transcript of Sealed Proceedings, 48:14 - 51:21 (December 8, 2006). That ruling
should, respectfully, now be reconsidered in light of this withheld information. See CIPA, § 5.

And, as to the risk of confusion the Court was concerned about, if this were now ruled relevant

~ and admissible, we would simply ask the jury to infer

- should the gbv_en&uéﬁt call any| i personnel as. witnesses at trial to testify that Qwest never
fcceived -yppérthy — and that tﬁerefore Mr. Nacclﬁo had no good faith
basis to believe that Qwest 'w;uld — not allowing us to use these facts to cross-examine the

_ withesées would deny us the abiiity to chai]engc the éredi_bility' of these witnesses.

~ Consequently, th_is new revelatioﬁ -- which W'a.s withheld from us and tlie Cﬁurt when the

matter was initially heard -- warrants a re-examination.

F.  CONCLUSION
For the foregding reasons, Mr. Nacchio respectfully requests that the Court find that the
documents and informatioﬁ identified herein are relevant, admissible and may be vsed at trial in

- this matter. -
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Respectfully submitted this 20" day of February, 2007,

s/Herbert I. Stern

Herbert J. Stem

Teffrey Speisex

Edward S. Nathan

Alain Leibman

Mark W. Rufolo

Stern & Kilcullen

75 Livingston Avenue
Roseland, New Jersey 07068
(973) 535-1900

{973) 535-9664 (facsimile)

s/John M. Richilano
John M. Richilano
Marci A. Gilligan
Richilano & Gilligan, P.C.
633 17" Street, Suite 1700
Denver, CO 80202

. (303) 893-8000 _
(303) 893-8055 (facsimile)

CERTIFICATE OF SERVICE

I hereby certify that on this 20" day of February, 2007, a true and correct copy of the
foregoing: FOURTH SECTION 5 CIPA S UBMISSION ON B EHALF O F DEFENDANT
was filed and served by hand delivering same, in Washington, D.C., to the Court Security Officer
appointed by the Court in this within matter. ' ‘

s/Edward S. Nathan
Edward S. Nathan
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