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" REDACTED

IN THE UNITED STATES DISTRICT COURT
" FORTHE DISTRICT OF COLORADO

VCnmmaJ Action No 05-cr-00545-EWN
UNITED STATES OF AMERICA
Plaintiff,
| Y. ‘. |
J‘OSEPH P. NACCHIO,

Defendant,

o MO‘I’ION TO COMPEL PRODUCTION OF
o CLASSIFIED BRADY AND RULE 16 MATERIALS
(FILED IN CAMERA AND UNDER SEAL WITH THE COURT SECURITY OFFICER)

Defendant Joseph P. Nacchm by and through undersxgned counsel respectfully moves _
| for entry of an'Order compeiling the govemment to produce classified Brady and Rule 16 |
' matenals in the possession of four clandestme govemment agenc:es
A INTRODUCTION |
. We havc now had an opportumty to review the documents produced by the gcvemment
on Febmary 3,9, 107and 12 2007, and it is apparent that the clandestme government agencies
still retain additional Brady and Rule 16 matena]s which have not been produced. These
documcnts largely fit in one of two categones records of negohanons between chst and the
agencxes durmg late. 2000 and the first half of 2001, and records of visits betwcen Messrs
Nacchxo and Payne, on the one hand and senior agency reprcsentatwes on the other hand. We
“now move for entry of an order compellmg that productlon s0 that we may have adequate time to

: prepare for trial.

REDACTEDG
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-In the course of the CIPA proceedmgs in flns matter, the Court has made ﬁndmgs of use,

relevance and admlssiblhty of ewdence beanng upon the Defense Information Systcms Agency

(“DISA") | |
'I‘hosc ﬁndmgs were largely based on our
-." May 15 and October 31, 2006 § 5 ﬁlmgs The potcntlal projects in questlon were:
L DISA The expansmn of the QVPN H fiber op‘t:c intranet from the Contme.ntal
. United States (“CONUS") to Outside the Continentsl United States
("OCON'US”) Speclﬁcall)r, the negotlauons centered around cmmectmg QVPN -
IIte a network in Europe, potenually extending into-the Midd]e Bast ang Afnca.
.' Potentlal,cxpansmn into Hawaij and the Pacific may also have been dxscussed

e '-(- The creation of a

America. and the Pacific Rim,

| mtranet lmkmg CONUS to points in South

'Ihls netwoﬂc was
to be similar to fhe -E‘u:opean nztwork whxch had been contracted for
with Qwest in September 2000. ’

. ‘ The crcatlon of an averseas fiber opttc mtranet

- . NsA- In February 2001, Messrs Nacchio and Payne visited the NSA at Ft.

 Meade, to discuss the participation by Qwest in the Groundbreaker proj ect.

The. g&vemment successﬁllly moved to. quash our Rule 17(c) subpoenas for documents
_regardmg these potentlal pro_;ects but dccepted that it had both Rule 16 and Brady obhgatlons |
regarding the subject inatter thereof Begmnmg on Febtuary 5, 2007, the govemmcnt made a
series of clasmﬁed documcnt produchnns to Mr, Nacchio. However, the govemment has yet to

produce any documents re]aied to- any of the critical areas set forth above.



Case 1:05-cr-00545-EWN  Document 509 . Filed-10/10/2007 Page 3lof8‘

Specrﬁoally, our§ 5 ﬁlmgs have put the govcmment on notlce of meetings between Mr.

Nacchio and Mr. Payne and representauves of the various elandestme agencies, and su ggested

 that conﬁrmatory documents exrst in the form of base adm:ssron logs, facility admlssron logs,

SCIF admission logs, and the diaries and ealendam of g government attendees. Nothmg beyond a

N smgle caleddar entry of—was produced by the govemment in this regard
o | A dditiona“Y’ with respect to DISA,_EISD nussmg are any documents related

Mr Nacchio’s assertion that, dunng late 2000 and the Sprmg 0f 2001, Qwest was actively
. discussing the matters set forth above wrth those agencies, potentlally worth hundreds of millions
-of do]lars which were spectﬁcally documented in our. October 31, 2006 § 5 ﬁhng Finally, with
‘ respeet to NSA, Mr Nacchio submztted a proffer and Bxhrbxt documenting a February 2001
. meetmg at Ft. Meade, at which Qwest 8 posmblo partlclpatmn in the Groundbreaker project was
dlscussed | |
Given that tnal is set to eommence on March 19, 2007 the govemment’s failore to have
made productlon is glanng and prejudrcxal Theso records go directly to demonstratnng the truth
- of the facts set forth 10 our Sectron 5 submlsstons and substantrated m multiple documeuts
| produced by the government on February 5 and 10, 2007, as mcluded n our aecompanymg
' Fourth Sectron 5 CIPA Submission.

B. THE CATEGORIES OF INFORMATION WE SEEK

WILL CORROBORATE THE DEFENSE PRESENTATION
e AR LTE DERENSE PRESENTATTON -

Our request for documents can be broken down into several general categones

4

s Joint Meetm 3

1. . The Facts Of Mr. _Nacehm and Payne’
- This category of documents -goes to proof that the meetmgs Mr Nacchio recalls took
- place in the company of Mr. Payne and also that other related- meetings togk place. ‘The types of

_ 'documents sought are:
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a) Each time Mc-ssrs.' Nacchio or Payhe visited with representatives of DISA,

— records of the visit were created. All of these visits took place at secure

facilities, and some addmonally took place on secure bases. For examp]e Messrs Nacchio and

Payne would have to be cleared into —tben escorted to a spcclﬁc

: bmldmg and Ioggcd into a SCI'F Thoce records will, addmonal]y, show who clse was prescnt at

these meetings. -

- b) Plcsumably, the govemment representahves with whomMr Nacchiomet

- mamtamed porsonal appomtment records or diaries. ‘These, too, will reﬂoct the fact that the

' meetmgs took placc

c) Bqually presumably, mmutos or notcs were taken-by agency

- representahves durmg these meotmgs These, too, will help estabhsh that these moetmgs

occurrcd and what happencd dunng such meetings.

2. 7 Meetmgs Wlth Other QwestPersonnel S

The next category of documents goes to the fact that other meetmgs took place

. vnth the agencies, attcnded not by Messm Nacchio and Payne, but by Mr. Payne alone and/or |

with members of h15 stafE As we have already shown, Mr. Nacchio did not meet with the

: agcnc:es untll a prospectxve classified oontraot bad bcen 1dcnt1ﬁod. 'Ihe nuts and boIts of each
' '_ classified contract were first discussed between the respeotwe Qwest and agency staffs. The

" records of these meetmgs bear upon both the work previously awarded to Qwest and the |

_prospective work bcmg.cons:dered for award during 2001, -

rtantly, it must be recalled that

and our proffer suggests that one of Mr. Nacchio’s meetings with ught have.
en place at It isnot sufficient, therefore, for the government o merely seamh
the reootds at for evuience of visits by Messts. Nacc]no and/or Payne S
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3. -Agoni:y'Records Going To Their Own Assessment OF The Biisiness

They Were ConsideringAw’ardin‘g To Owe‘st During The Time In Qu estion

As we have shown, the process of awardmg govemnment contracts often evolved over the

cowse of months. Durmg that time, the agencms most likely kept records of the discussions with
. Qwest These records will demonstrato not just that the possxb;hty of awardmg classified
contracts to Qwest in 2001 was vcry real, but will also lend insight 1nto the scopo and breadth of
that work mcludmg the conslderahon that was given to awardmg thc work ona “sole source”
basis. Even recards which only genenoal]y discuss an agency’s upcoming telecommmucatlons )
- _reqluremonts are relevani in as much as Qwest might have been one of the posmble ‘vendors
_under conmderahon ' - - ' :
4, l Agen'(‘:y Records Regardiﬁg -Snecific Projects
‘In sum, we roquest all documcnts including, but not limited to, notes, memoranda, email,
calendar entries, journal emnes, personal appomtmem records or diaries, base, SCIF or facthty
log-m shects records of VlSltS agendas schedules drafcs of proposals, Requests For
Infon'natlon Requcsts For Proposals and White Papers, rolatmg to the following tOplcs and
agencles | .
a  Defe ¢ Information 8 temns Agenc A
i. An expanszon of the QVPN II network into Europe the MJddIe
East, the Pacific or Afrlca, as it relates to Qwest;”
i. OCONUS telocommumcanons pl‘OjGCtS m which Qwest was a

potenhal contractor during the period 1999 to Septomber 10, 2001;

For example, Qwest submltted ‘Whttc Papcrs” to both DISA and-ilunug this ime penod

3 We have. proffered that these discussions’ were talong place in lIate 2000 and the first half of .
2001. - . L :
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iif. All records of conacts between Qwest represcntatlves mcludmg'
, but not ‘hmlted to Joseph P. Naochm andlor Jamcs BX. Payne and DISA pcrsonncl, mcludlng

buI not [muted to Lt Goncral Harry Rad.uege

' othem%sé, a pﬁvate-nchv&k br' nchorks linkiﬁéﬂ:e coilﬁnental Um ted St.ates.to
| pomts in South Amenca, ﬂ;e P;amﬁc Run or elsewhere beyond the contmental United: Statcs,
Wwhich was under consxderanun durmg thc penod 1999 to Septhber 10, 2001, as it relates to .
. ‘Qwest | | |
. ' u Al records of contacts between Qwest Tepresentatives, mcludmg _
\ rbut hot hmlted to Ioseph P. Naccma and/or James F. X. Payne and pfrsonne].. ,
i - Telecommunications projeotsm Europe, Asia and de.dle Bast & |
to wluch Qwest was a potentxal vendor dunng penod 1999 fo September 10, 2001 and 7.
| iil. Al contacts between Qwest representauves, mcludmg but not:
- hmxted to Jnseph P. Nacchio and J: ames F X Payne andlaqmonne],- including but not
I.umted to-;‘.' - o .'7
o E - m “Also, with raspect to-coniract with Qwest ]mown as
.‘ -on February §, 2007 the agency produced documents telated to “vouchers" 1, 35 45
"~ and 54. Necessanly nussmg, the;eforc, were documcn'ts related to “vouchers” 2-34, 36-44 and

) .46-53 'Ihese addmonal documents would further demonstratc the breadﬂl ofthe course of

sy

. dealmg over tnne between!and QWBSt-

* This would include any mesfings which took place m— -

s
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employccs, mcludmg but not ]Jm:ted to Joseph P. Nacchlo or J ames EX Payne, and-_

.persom;el, during the penod 1998 to September 1.0, 2001.

'C. ~ CONCLUSION .

For the foregomg reasons, Defendant Joseph P. Nacch:o respectful}y asks that the Court
Aenter an order compcllmg the govemment to. 1mmed1ately produce addmonal Brady and Rule 1 6.
matenals_m-the Ppossession- of-the clandestme govemment agencies. -
| Respectfully submitted ﬂﬁs- 29“‘ day of February, 2007.

s/Herbert J. Stern
Herbert J. Stern
Jeffrey Speiser -
- Bdward S. Nathan
. Alain Leibman
" Mark W. Rufolo
Stern & Kilcullen
75 Livingston Avenue, -
Roseland, New Jersey 07068
(973) 535-1900
(973) 535-9664 (facsimile)

s/John M. Richilano
John M. Richilano

.~ Marci A. Gilligan

: Rlch:lano & Gilligan, P.C.

633 17™ Street, Suite 1700
Denver, CO 80202 o
(303) 893-8000 D -
(303) 893-8055 (facsimile) - -
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CERTIFICATE OF SERVICE

1 cernfy that, on the 20" day of February. 2007, the forgomg MOTION FOR ORDER
COMPELLINGPRODUCTION OF CLASSIFIED BRADY AND.RULE 16 MATERIALS,

~ - was filed by hand delivering same to the Court Security Officer, at Washington, D.C.

Edward S. Nathan



