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N THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Cmina) Action Mo, 05-cr-00345EWN

UNITEL STATES OF AMERICA
Plaimiff,

.o  REDACTED

JOSEPH P. NACCHIO, - -

Defendant.

APPLICATION FOR LEAVE TO gERVE RULE 17(c)
SUBPOENAS ON GOVERNMENT AGENCIES AND

THE NATIONAL SECURITY COUNCIL

(FILED IN CAMERA AND INDER SEAL WITH THE COURT SECURITY OFFICER)

e e e M

Defendant Joseph T Nacchio, by and throngh undersigned counsel, respectfully applies

for leave from the Court 10 S8IVE, pursuant 10 ‘_Fed. R. Crm. P. 17(c), the attached pretdal

subpoenas sceling production of docurnents from four government agencies and the National

Security Council.

A INTRODUCTION

Although M. Nacchio was indicted oD December 20, 2005, he could not investigate a

key element of his defense antit October 12, 2006, when the Court ruled that he had fhe “need 10

¥now” which would allow him 10 ipterview witnesses about potential classified government

copiracts  which formad the basis of his reasanable, apod faith belief as o Qwest

Coromnnications Tnternational, Inc. (“ywesi”) [EVERDE 207 the veur 2001 This potential Tev anus

B T T A L rresee-public ouidange for the year ending Deceraber 31, 20101, which was

' e SRR A e

2000 and remained unchanged until Septsmber 10, 2001

REDACTED

;ssned on September 1,

Galiied,



.. Ipthe br

- jntervieved sy witnesses, iD five different >

porthem Virginia. Arranging these in

pormal difficult

o interview we Welt

goveﬁmlam BEET
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of time we b

es of coordinaling availab

cies to obtain

Despite these logistical difficulties, W

ave had to investigate, WE have 18

Firet vequited 10 ERgREe in back and forth co

authorization for the intemews
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Jnterviewed Mr. Naoiﬂﬁo‘ and

SCIF's 1ocataf} m Washmston D.C, Denver and

terviews Was complex and cumbsrsome. Beycmd the

itity of counsel and the witnesses, before each

mmunications with five

& succeeded in obtaiming corroboration of many of

o Fact RCH BaVE Begn e S issd
e Tacts which have been the 3 ’mhw-prcwnﬂﬁwa%&cn n—é—CIPAdumemﬂns_gwﬁW

. these wiiness interviews We lgamed O

dpcuments which were avajlabla from Qwest

_There is still

of the exisientce of contamporanﬂ_ous corroborative

3 axchwes

further cOTroborating evidence, as well a8 affirmative evzdence likely to

by Mr. Nacchio,

exist in the archives of four government acencies

ST A S

reépe,ct to GovlNet) te National Secutity Council. These secords relate to the meetings attended

the agencies’ OWL assessment of the additional classified business they were

considering awarding to Qwest during the

COntemporancous documents,” demonstrates

e
¥ These intemal documents have

- Qwest archives.

the documents Were located and their s1crmﬁcancc revealed.

_and we will require sdditional time to complete i As the Court 18
exidence.nr get 10 the truth of events which took placs five, six and

time in question, and the records relating 1o the

specific classified projects ;dentified in Mr. Nacchio’s varions Section 5 CIPA submissions. 'fhe

detailed breadth of ouf latest Section 5 CIPA submission, replete with corroborating

clearly that’, ouf request O serve Rule 17(c)

heen buried atong the millions of documents crarhawd in the

T¢ was not until we mtcmewsd other Wwinesses — paytlculaﬂy Mr. Payne — that

Our investigation has only begun
well aware, it'is not easy o

—pull 1ngelher COITObOTAt RS-

even SEVen years
3 gubmissions as

ago. In CORSEQUENCE, FEETpEC I witt P HEaaEE

our imvesigation pr 00185563

B AR el rmheml ke rn,u‘“u nA'A:rjMnﬂ

in accordance with § 5(c) of CIPA.
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snbpoenas 18 hagrowly drawn and is pot & fishing expedition. Nor is it an sffost t0 “discover’

facts. -Rather, it is atmed Al comroborating the facts that we have.

As the Court 18 well aware, inferential evidence is readily admissible and can be just as

useful as direct evidence. Mr. Nacchio is not obligated 10 {uke the siand ip lis own defense.

~ This aspect of hig defense may be put 1 through the testimony of WInesses and use of relevant

documents. Thus far, the thrust of the government’s 1eSPODSE to Mr. Nacchio's Section 5 CTPA

cubmissions has largely been io deﬁy the truth of what Mr. Nacchio recalls. This denial, of

COUTSE, DEAIs directly on the reasonableness aﬂa_go‘ﬁd“faifth-mer.—Naechi-a’—sﬂstataaaf—mndvduﬁn.g

the time he was trading. *

The records we now seek from the government g0 directly to demonsirating the truth of

H""ﬁ'“““fﬁt"tg'serfofﬂa—m-eu.SacﬁmLS sobmissions. Although we believe that we have the right to make

this application €x jjarte in arder not to seveal critical defense strategy to the goverm:tiant (as ThE

Coutt has previcusly recognized), we BOW imake this application with notice to the government.

5. RULE17(C) ALLOWSFOR NARROWLY FRAMED SUBPOENAS
Rule 17(c)provides, i pertinent part:
| (¢} Producing Documents and Objects.

) In General. A subpoend may order the witness to produce any books,
papers, documents, data, o other objects the subpoena designates. The court may
divect the witness 0 produce the designated items +n const before tral or before

they are to be offered in evidence. When the items aimive, the court may permit

the parties and feir attorneys to inspect all or part of therm.

A subpoena under Rule 17(c), whether seeking pretrial O trial production, must

“encompass materials which are relevant, admissible, and spacifically described. United States v.

Nixon, 418 U.S. 683,700 (1974). There are many sascs holding that Rule 17(¢) subpoenas act as
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an aid to obizD relevant evidentiary material for usé
Cuthbertson, 630 F.24 139, 144 3rd C
The Rule provides court

to wial. United crares v. Beckford, 064 E. Supp-
produefion of eligible materials prior 10 mal

otherwise procurable reasonably In &

party isswing fhe subpoena cannot propenty prEpare {

1010, 1016 ED. Vi 1997).

or trial without agvance Py
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at gl See. g5 United Siates V.

ir. 1980), cert denied, 449 U.8. 1126 (1981},

o with discretionary authority o 18508 subpoenas returmable Prior

Ta ablain

the: apphcant st show that the documents are Dot

gvance of mal by the emrmse of due dilig cence and that the

oduction.

= o
Cuthberison, 630 F.2d at 144 (citing Nixon, 4% US. at 6997 P'rBﬁi‘ai—snbposnﬂm=&paﬁi@ul.mq,yw

FppIOPIALe

themselves, he can only prepare

witl BE subsequentneedfor dditional proceedings

Generally, the Jistriet coutt must approve ia advance the issuan

© gubpoena returnable on &Y date earlier

lF.RD. . 7-8 ®D.C 1963). Accord, Unimd Stares V.

(White, I .» concurring opinion) (“[U)nder Fed. Rule, Crim.

be chtained

Statesv Pomdexrer 795 F. Supp- 1

HE CA’I‘EGORIES OF MORMATION WE

TO THE DEI‘ENSE PRESE

here, where M. Nacchic may only obtain the dac

pursuant to subpoena in advance of trial i ihe discretion of

aments from the AgEnCies

for tria) with advance production of the docurnents anid there

under CIPA.

cE of 2 Rale 17(©)

than the actual trial date. Umted States v. Ferguson, 37

Nobles, 422 17.5. 225, 244 .1 {1975)

proc. 17(6)h evidentiary materials may

the trial judge.”); United

3.28-29 (DD.C. 1989).

SEEK WILL
NTATION

T
CORROBORATE ORADD

As the schedules oo the at;ached forms of subpaen

e broken Gown into several crencral cate gories.

1. Time Frame - With the

“paid o WSt pursBaRt-te-G

1acgified goVEIMMENt contracts (see

a show, OUl request for docuinents can

exception of records reflecting the historical revenue

q C (5 below) the records we




_ placé, md also that other mmtf:,d meau
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seek relate o the paﬁod Angust 2000 through September 10, 2001, the “rplevant’” tne 56t forth

in the Cowt’s Octobm 24, 2006 First CTPA Memorandum and Order (the “Tarst CTPA Ordex™).

2, The Facts Of Mr. Nacchio’s Meetings

The first calegory of documents goes O proof that ihe meetings Mr. Macchio recalls took

ngs took place. The types of documents sought are:

a) PBach time M1 Nacchlo v151tcd a clandastmc " oovernment facility, récords

of hig visit were created. Often, Mr. Nacchm would have 10 be cleared past &0 entry gate Of 1010

[
a specific building, and then clear® again goilt

show who else Was present & these Meetings.

b} Additionally, We have beeld advised by at least OBS witness that the

covemm*’nt**rﬁpmsemmm with whom M. Nacchio met maintained persona‘i appointment

[

Jecords or diaries. Thcse, too, witl reflect the fact that the meetings took place.
c) Pmsumably [mipuies OF notes Were taken by agency represeniatives during

fhese meetings, These, 00 will ‘establish that t‘nese meetings actually occurred, and what
happened guring those mestings:

3. Meetings with Other QWest Personnel

The next category of documnents — identical in substance to category Number 2, above ~

goes fo the fact that oiher MEEHngs took place with the agencies, attended not by Mr. Nacchio

but by Dean Wandry and James B.X. Payne, the cuccessive heads of Qwest’s goveminent _

SETVICES department, andfor members of their staffs. As we have dlready shown, M. Nacchio

did not meet with fhe agencies until 2 p1'03pcct1ve clasmﬁpd contract had been identified. The

quts apd bolts of each classified contract wete fust hamzpered OVer months hetween the

PP i rfrom-these meetines will dumonsu ate

S EOINE [T ~SCH- 'Phese~reeords*WilLﬁddﬁmHallyJM_

respective (west and agency staffer—
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not just the nreadth of the work previously awarded o Qwest, but aso the breadth of the

- prospective woik Deing considered for award duTing 2001. :

o Their Own Assessmeni Of The (lassified Business

4. Agency Records Going T
ding To west Durin The Time In uestion

The WexeConsaderin Awar

As we have shown, the orocess of awarding classified contracts often evalved over the

course of nonths, During that fme, fhe agencies MOst Hikely kept records of the evatution of

pegotiations and discussions with vanoos telecommunication comparnies, including Qwest.

___ These1ecords will demonstrate not just that the possibility of awarding classified contracts 10

_—”—

Qwest 11l 2001 was very real, but will also lend insight into the scope and breadth of that work

including the congideration that was given 10 awarding the work on a “sole source” basis. Even

rscolds whlch only £ Uenancally discuss an agency s UpCOmung te]ecomnmunications requirernents

. e relevant, in as much 5 Owest mighi—have—DIEs (HTBf—%hB—P@SSibl&_Y-S—Il@Qf_S_@Q@W

considerat:on. ndeed, although we have interviewed witnasses, it is not reasonable to expect

thern to display 2 perfect cecollection of events going many yeurs: These records might well

refresh the vecoltections of all ihe defense witnesses.

5. Avency Recards Regarding Specific Projects

The pmjects that Tepresentatives of Qwest giscussed &t meetings with seninr 2gency .

) }fepr&éent u\les These documents will show the lustoncal preadth, sCOPE and terms of the W orK

awarded to Qwest, ie., the amount of revenue 2 Uenfnated and tha sole source” natare of past

gwards. In its F'nst CIPA Order, the Court ruled that these facts are celevant, in that the paét

history of Qwest’s dealings with the aaanmes informed Mr. Nacchio’s state of mind during the

relevant tHme petiod. These documents will also show the breadth, scope and terms of

~eectve work for the-year. 2001, L€ plans to USE fhose existing CONITACLS 88 <ehicles to award




- - gehedaes; drafts of propos
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. addit‘-il'bnal-work- during 2001. The following Jocuments are bEing requested from the following o

- ppenicies:
Al -documants including meeting notcs calendar entries, journal entries, personal

. -appointment records -or diaries, SCIF or famhty log-m sheets, records of vigits, agendas,

ais,_,chucsts For Information, Requests For Proposals, and White

Papers, relating 10 the following topii:s and agencies:

Page 7 of 25

"CONUS - (Continental Usited States)OCONUS  (Qutside Continental

f Awards 1o and rankings of chst 38 a CODtractor during period 1999 to

Scptember 16, 2001;

g Telecommunications pI‘O_]GCtS in Euiopc,_ Asia and Middle East as to which

Qwest was a potential vendor during petiod 1999 to September 10, 2001; and

h, Al contacts befween’ Qwe.st raprcscntahvés, inclduing but not limited to

Joseph P. Nacchio, _ ‘mcluding but not limited to-

5 Netional Security Administration (N3A)
a Thc Groundbreaker Project as it relates to Qwest

., CONUS (Continental Unitéd Statcs)lOCONUS (Outside Continental |

United States) as ﬂxmmdﬁe-te%
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lential C tor
jects in which Qwest was 2 polenueﬂ contrac
0

c.. Telecommunications P!

-~ jining the period 1999 to September 10,2001; an S
) - . o 1- D :1

All contacts DBIWEED Qwest employees, mcludlr},: but n
d.

i '  1imited
Joseph P. Nacchio and NSA personnel, incloding but not 1i ,
oseph P. . ‘
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4. Defense nformation Systeins Agency (DISA)

.

b. CONUS (Continantal United States)/ OCONUS (Outside Continental

United States), as 1t relates to Qwest; -
L. Telecommumcations projects ip which Qwest was 2 potential contractor
during the period 1999 to September 10, 2001;

d. All records of contacs between Qwest Tepresentatives, including but not

Filed 10/10/2007 Page 9 of 25

limited to Joseph P. Nacchio, and DISA personnel, mc]udin‘g"oMUt—}jmited—te—eemm}

Harry Raduege.

5. Nafional Security Council (NSC)

—a . The GovNet project as it relates to Qwest during the period 1999 1o

September 10, 2001
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ONCLUSION

CONCLUIEDR
For the foregoing 16asons, Defendant, Joseph P. Nacchi, respectiully asks that the Court

1e clandesting government

grant teave 10 serve the attached forms of document subpoenas on o

BgEncies and the National Securnty Councit, pursuzmt 1o Fed R (Cam. P 17{c).

" Respectfully submitted this 31 day of QCtober, 2006.

s/Herbert J. Stern

Herbert J. Stern

Jeffrey Speiset

Edward 5. Nathan

A ainTeibmat

gtern & Kilcullen

5 1ivingston Avenue
Roseland, New Jersey 07068
(973) 535-1900

(973) 335-9664 (facsimile)

John M. Richilano
Marci A. Gilligan
Richilano & Giligan, P.C.
¢33 17% Street, Suite 1700
Denver, CO 30202
(303) £93-8000 -

- (303) 893-8055 (facsimile)
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viminal Case -

4. ADRD (Rtev. 185) Subpozns ina €

, {JWgTED STATES DISTRICE COURT
/ DISTRICT OF  comomaDO S :
LINITED STATES OF AMERICA | '. -
: ' : ' SUBPOENA INA
V. 7 - . CRIMINAL CASE
| 05-cr-00545-EWN

Case Numbet:

. JOSEPH P. NACCHIO

Court at the place, 4ate, and time specified below,
the sbove referenced case. This subpoena shall
y an officer acting on behaif of the court.

COURTROOM

the United States District

by the court, to testify in

] YOU ARE COMMANDED 1o appear in
by the coutt 0T b

or any Subsequett place, date and time set
__remainin effect umtil you are granted jeave to depart

———PLACE

MMANDED fo bring with you the foll owing docwmert(s) or obj ect{s):

Hee NeOeneT B

Byt bﬁwrk. .: L
R - !

S
HED-EHONE NUMBER: ]
02, Phone 303-893-8000

“ATTORNEY S TAME. ADDRESS”
Johnis ichilano, Richifano & Gilligan, p.c. B33 47th Street, #1700, Denver, cO 802
75 Livingston Avenude, Roseland. 4 07068, Phone g73-535-1900

ertgrt 1. Stem, Stemn & Kilcullen,
B e L) :
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AttachmentA
Al dobumc}lts, inchiding me,_eﬁng potes, calendal entncs Journa] entries, "15&1"9;61"1‘31 .
- or facility _1og-in cheets, TeCOrAS of vigits, agendas, -
Requests For Information, Requests For Proposals, an

Va]-ppointmcnt records Of 'diaiics, SCIF
d White

schedules, drafts of proposals

Papcrs, r'clating (o the fo]]owmg top;t;s : '

‘_"-'"_'__'____b- _
. CONUS (Continentzl Upited Statcs)lOCONUS (Outmdﬁ Continental United

teg), a5 those concepts relate 1O Qwest;

N N
f. Awards to anar ings of Qwest‘as a i;c_antractor during peﬁod 1999 to Septembér
10, 20013 _ ‘
g Telacommunicaﬁans projects in Europe, AAsia and Middle Eas;: as £6 which Qwest
durng period 1999 10 Scptember 10, 2001; and o

was a potential vendor
g but not limited to Joseph P.

h Al contacts betweent Qwest IBprBSBntaIlvcs mcldum

" Nacctic, and _ jnclnding but not hmlted to_
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SACED {Rev 7/95) Subpoena ina Criminal Case

UNITED STATES DISTRICT COURT

- DISTRICT OF COLORADO
UNITED STATES OF AMERICA :
SUBPOLENAIN A
V. CRIMINAL CASE
JOSEPH P. NACCHIO Case Number: 05-cr-00545-EWN

TO:_ NOJJQC)W()LD EEQ)\“B MM‘\\\QQBSWO‘ﬁbﬂ

(NSK)

[0 YOU ARE COMMANDED to appear in the United State

< District Court at the place, date, and time specified below,
fy in the above referenced case. This subpoena shali

or any subsequent piace, date and time set by the-court, to testi
» an officer acting on behalf of the court.

remain in effect until you are granted leave to-depart by the court or b

,,,,, P . A CE et ——— =

COURTROOM

DATE AND TIME

ﬁ YOUARE ALSO COMLMNDED to bring with you the following document(s) or obj ect(s):

4o Madment e

EE
g f s
e

V.S, MAG]STRA?E,JUDGE"OR CLERK OF COURT DATE

PN
4

{By1 Depufy Cleck / |

Pl L N,

NAJ\TE;":«D\;ESSTA;ND. THONE NUMBETC
Johe .'Ric;hilanp, Richilano & Gifiigan, P.C., 633 17th Street, #1700, Denver, CO B0202, Phone 303-893-8000
Herbert J. Stérn, Stern & Kilcullen, 75 Livingston Avenue, Rpseland. NJ 07068, Phone 873-535-1500

Attornevs for Defendant Joseph P. Nacchio

,%T‘TOR;}J_E"S"’




Case 1:05-cr-00545-EWN  Document 504  Filed 10/10/2007 Page 16 of 25

T Aftachment A

All documents, including -meeting notes, calendar entries, journal entries, persondl

appointment records or diares, SCIF or facility log-in sheets, records of visits, agendas,

schedules, drafts of proposals, Requests For hlformaﬁon, Requests For Proposals, and White
Papers, relating to the following topics:
a. The Groundbreaker Project as it relates to Qwest;

b CONUS (Continental United States)/ OCONUS (Outside Continental United

States) as those concepts reiate to Qwest;

C.

the penod 1899 to September 10, 2001; and :

Telecommunications pro;e,cts in which Qwest was a potential COntLaCtOI durmcr '

d ‘-mmmﬁmp}oy%mdu@ybﬂmwph P.

Nacchio, and NSA personnel, including but not limited to
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2, A D5 (Rev. 745 3Subpouma in @ Criming! Case

. UNITED STATES DigTRICT COURT
DISTRICT oF __ conoeapp

UNITED STATES OF AMERICA | L
SUBPOENA INA
- V. CRIMINAL CASE
%OSFPH P- NAGERID Case Number: 05-cr-00545-EWN

TO:

ourt at the place, date, and time specified below,

1 YOUARE COMMANDED to appear in the United States District C
the court, 0 testify in the sbove referenced case. This subpoena shall
acting on behalf of the court.

or ity subsequent place, date and time set by
art by the court or by an officer

remain in effect until you are granted Jeave to dep
i -1 COURTROOM

1 ————
DATE AND TIME

, }T{YOU ARE ALSO COMMANDED to bring with you the following document(s) or obj eci(s): 3

et Mgt B

DATE

.S, WGlSTMTE TYDGE DR E.-L_.ERK OF COURT

" IoKpA- Richilano, R‘chiiand & G.illigan, p.c., 633 17th Street, #1700, Denver, 0O 80202, Phone 303-893-8000
tern & Kilcullen, 75 Livingston Avenue, rossland, NJ 07088, Phone 9?3-535—_1900

Herbert J. Stern, 3
Attarneys for Defendant Joseph P. Nacchio :



Case 1:05-cr-00545-EWN  Document 504  Filed 10/10/2007 Page 19 of 25

Attachment A

e T .,--. . - _V,._’ o 1..1, , ..
| [j‘ ) 181t 4 o d.él.S

; 1 1 11 } 5 1 qee
- ) 1 * J c

lPapcrs, relating to the following topics:

amal entiies, personal'—"“""" '
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" proposed Subpoena To DOD/DISA oom e e




«. ACSY (Rey. TH5} Subpoena in a Criminal Case
e
UNITED STATES DisTRICT COURT
DISTRICT OF
NITED STATES OF AMERICA ™~ L -
' SUUBPOENA IN A
V. CRIMINAL CASE
Case Number: 05-cr-00545-EWN.-

0 Dofanse i wadi 4 s PO
LDISA -

——————

and time specified below;

[0 YOU ARE COMMANDED 1o 2ppear in the Uni
ent place, date and time set DY the court, 10 testify m t ase. This subpoena shall
Yy the court 6F by an officer acting on behalf of the cowt.

or ary subsequ
remain in effect until you are granted leave o depart
: COURTROCM

ourt at the place. date,

ted States District C
he above referenced ©

——— .w- e e = ———
: DATE AMD TIME

ng docuiment(s) or object(s):

1] ARE ALSO COMMANDED to bring with you the followi

e Do &

YO

P

B ]

“ERi OF COURT DATE

s, MAGISTRATE JUDGE DR
// o

{B¥} De@% 7,
pee== v
11111 T ‘:\‘IJ-HJQFP.
o CC B0202, Phone 305-695-8000 '

varbert J. Stern, Stem & Kiicuilen, 78 Livingsion Avende.
-

Atiorneys far Hefendant Joseph F- Nacchio

P
ATTO 2/5 N‘a:m?gaﬂma:. TR E-PHERE
Srpd. Richiiano, Richitano & Giliigan, P.C., £33 17th Strest, #1700, Deny
Raoseland, NJ L7088, Phone g73-535-1900
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Attachment A

All documents, ncluding 1neeti-ﬁ§”r_ino't€sr, cdlendaf ENLITES,
appointment tecords or dianes, SCIF or facility log-in sheets, records of visits, agendas,
cchedules, drafts of proposals, Requests For Information, Requests For Proposals, and White

Pap ers, relating to the following topics:

NUS (Outside Continental United

journzl entries, personal - -

b. CONUS (Conﬁncntal United States)/OCO

States), as it relates 10 Qweét;
c. Tcleco_mmunica‘doné projects in which Qwest was 4 potential contractor during

od 1999 to September 10, 2001;

the pett
e — :ﬂ—m;;@;rgcj—e}_maJm]W%#mpmmﬂ@Eé including but not Limited
ing but not limited to General Harry Raduege.

1o Joseph P. Nacchio, md DISA personpel, includin
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EXHIBIT 5

. ,
* Proposed Subpoena To Nationalk Securlty Councl
IO
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/3y Subpatni W0 Criminat Case

UNITED STATE
DlSTRlCT OF

e ACED (Rev. )

g DISTRICT COURT

" "QURPOENA IN A

UNITED STATES OF AMERICA - -
CRIMINAL CASE

V.
JOSEPHP. NACCHIC

ro. Wedonod Wﬁ\&ﬁﬂl\

(Case MNumber:

Filed 10/10/2007

Page 24 of 25

05-cr-00545-EWN

COLORADO

(NS

—_—

District Court &t the plac

[ YOUARE COMMANDED to appeat in the
lace, date and time set by the court, to testify in the above refer
the coutt or by an officer ac

or any subsequent P
remain in effect until you are granted leave 10 depart by
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Attachment A

entries; journal - entries,. personal

Al documents, including meeting notes, “cajendar
appointment records or diares, SCIF or facility log-in sheets, recorgs of visits, agendas,
osals, and White

schedules, drafts of propo

osls, Requests For Information, Requests For Prop

Papers, relating to ihe following topics:
relates 1o Qwest during the period 1999 to September

a. The GovNet project as it
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