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REDACTED'

IN THE UNITE» STATES DISTRICI' COURT
FOR THE DISTRICT OF COLORADO

Criminal Action No. OS.C1".00545-EWN

uNITED STATES OF AMERICA

Ptaintiff.

Y.

.

JOSEPH P. NACCHIO,

Defendant.

. FOURTH SECfIQN5 CIPA SUBMISSION ON BEHALF OF DEFENDANT
(FILED.IN CA'MERA AND UNDER SEAL WITH THE.COURT SECURITY OFFiCER)

.DefendantJoseph.P. Nacchio. by and through undersigned counsel.plU'Suant roSection 5
. .

. .. .oftheClass.IDed Infonnation Procedures Act rCIPA"). 18 U.S.C. App. 3§. 5, respectfully. .. .

submits this CIPA Memorandum.

A. INTRODUCTION

On Febrnaty 5. 2007, the government made its:fust classified 90cument production. J On.

Febru.ary 9, 2007, the gl>vernment made its second classified document production, 2 and on
. February 1012007, the gove~ent made a trurd cJassified document production. 3..

I
This production was identified by the government as Rule 16 materials.

,
This production eons~sted of pnrported § 6(f) rebuUaI

D1~t~ fuJtn. '

3This productJon 'cousJst.ed of purported § 6(f) rebuttal mat.enaIs ftom
.

.
.'

ocnAt'Ts:n.
'.'
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011 February 12, 2007, the government made its first production o'fpurported § 6(1). .

rebuttal witness interviews. We were quite surprised to see that four of the cJassified witness

int-erviews took place in July 2006. at a time when we were barred from' interviewing anyone.

NeveIthe}ess~ the government showed our initial § 5 CIPA submission to various witnesses and

questioned them about its contents. One of those questioned was James F.X. Payne, whom we

sought to question as early as April 2006 but were Dot authorized to que.stion until October 12,

2006. See Exhibit C (government Memorandum of July 18, 200f$ interview with Mr. Payne).

We then h.ad until October 31,2006 to interview Mr. Payne and file a new § 5 submission',
. .

However, despite the government> s obligations urider Brady, Rule 16 and CIP A § 6(i). we did

not see any of these classified iriterview memoranda until Febrw:zry 12, 2007.

. At the February 8. 2007 Status Conference. the Court directed Mr. Nacchio to make a § 5

CIPA filing on or before February 20, 2007, providing notice as to any documents produced in

any of these productions which he "reasonably expects to disclose or to cause the disclosure of'

during the upcoming tria] in this matter. CIPA,§ 5(a).

The documents recently produced by the g{)vemmeat provide substantial cOlToboration to

many aspects ofMr. Nacchio's prior Section 5 proffers. Indeed. many of the purported § 6(f)

rebuttal materials actually providestiH further substantiation. Yet) the government's document

productions stiU fail to include several critical areas of both Brady and Rule 16 materials which

are implicated by oUr previous proffeIS. These failUres are the subject of a companion Motion to

Compel the Produ~tion of Classified Brady and Rule 16 Materials. which is being filed with the

. Court Security Officer a.longwjth this Section 5 submission.
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"Our §"5notjce Will be segregated by agency and then by document, with a brief
"

"
"

explanation" as to why for each document the Court should make a finding of "use, relevance and

admissibility." CIPA, § 6(a).

B. -
The_February 5, 2007 document production provides detailed substantiatiatl of

Mr. Nacchio's proffer regarding the history of the agency's relationship with Qwest, including

. the first, '~solesourced" contract. which came to be known as'--MUltiple documents
"

"

make reference to th e infer-agency sharing. of Qwest relation$)ps_ Also documented are

""
".

"

. .

-.repeated awards over the Ye;us ofmiUiQDS ofdonars in bCJnuse.sfor Qwest's outstanding work..
.

These documeuts witJ cOlTOborate a past relationship with Qwest that gave M1: Nacc.hio good
"

.

reason to believe that discussions of future projects would result in new work being awarded tb

QWest.

The specific .ocuments Mr. Nacthio reasonablyexpects to disciose at trial are:

L
1__ This is the September 19, 1997 ~'Ptogram.

Plan'i that preceded the: industry-wide request for infonnanonand Tequest for proposal, f()llowing.

wbich Qwest was awarded itS
first.laSsi:fied contract. The section entitled "SoJ'e Somce

Justificatio~" at 71recites that; ~'Prelimjnary
research has identified a single vendor capable of

satisfyiijg the requirements of this initiative" - namely, QWeSt Thus. from the very outset, even

though__WCIjI through the motions .of seeking competitive bids, the agency under.;tood
" '. .

"

that on1y Qwest could deliver the network it desired. This scenai'jo is exacUy as Mr. Nacchio

4
Forp~J;Poses' of effective narration,. the documents wiJI be listed ~hronologica11y. Beoause the

electronic files are titled by name, for the Court's ease of convenience the documetttnames

will!.be identified parentlleticany, following the Hates numbet:. .
". ""
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proffered. AdditiQnany~ part of an attached Power Point presenta~on. ~t 12. sho,:"s ,that it was

alWayS_ plan t~ extend the _ork to
. ,

. 2. - This 15 page docwnent is thcDecembe.r
. . .

which set forth_ requirements'for

Section 1.3 at 5 recites that, "this acquisition will most .

12. 1997

what'Can-:e to be known as

.likely be the pie-cursor to a follow-on sole soutee acquisition n The a.cquisition schedule. at

15)'.call~dfor a "draft RFP rel~aSen.on~ with ~ ~ctual contract award on
.

. I

3. - These are 8 pages of handwritten Dotes
.

which set out the aequiSiti-on s'chedulc, apparently written in summary after the fact because it

recites the dotails of what actually transpired. The notes state:

a) "souroe selectiori plan and appt'9val for less than full'and
, ., .,

.

.
open competitIDn due to muJonal.secwity 8jJpI0V00." Tlris, too, demonstmtes thai_ fuJIY ..

. .
intended .to give Qwest the tontIact prior to seeijng industry mvolvement.

, . .

. b) -Requests for Pr6posals 'C'RFPn} were issued tD nine

. companies. OITeof which was Q\vest
. .

c) ,-"no bid"letters'were received from ~veryol1eexcept qwest

and.. ~h of whichstibnijtteda bid ~t sameday.
. . f .

d) - iriless "thantwo wee.kr.__bid was ruled Unot
.

comp}i~' and. the bid was elimin9fed, leaving Qwest as the.s~le bidder. This outcome'was just
; . ...

.

~.~d anticipated andpreciSelywhat was told to.Mr.Wandryby

.. .
e) - the con~t

~ award.edto ~est



f) Appendix E.a! 5, contemplates "connectivity'" to the

contemplated the project which came to be known as

additional destination outside the continenta1 Unitea States ("OCONUsn) was
."

"

4. -- This 11 page PowerPoint

presentation is the February 26. 1998 ''pre-award briefing." The"slide at 3 notes the desire to

"retain Qwest as ~he only offeror in the competitive range. U The evalua.tion schedule, at 5} shows
" " "

that the proposals were received on February 2. 1998, and that within three" d4ys there was a

"consel1SUSon Qwest proposal:' A modified request was transmitted on February 17. 1998}

Qwest respondod on February 24, 1998, and the"evaluations were completed the very next day.

5. USAC-CC-01 .. This 139 page d9cwnent is the actua1

award ofthe. first classified contract Qwest received while Mr. Na~bjo was CEQ, dated April

17,1998, which'came to be known as_ The "~tatementofWorlcHbegins at page 66,

Thjs document therefore marks the beginning of the years' of close

~d r~nder "scope,," not~ that the contract"is for iL
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in~eIC1ction~etween Q~t art~._ Paragraph 22.D2oft~e incorporated.
, .

1"02.gave. the l1nil~tera( light to m~ke whole .orpartial ~signm~t of its-rights to another

. . ..
governm~nt agency. Thus. from the very beginning, the cland~tin~ agencies were sharing their

,
,

at

,

relationship with Qwest, .

6.

. .b) Paragraph- iCe) at 5, titted ~':Acquisition Sit\;1ation." states:
, ,

~.peCja1 factOrs influeDci~gnegotiations: This a~tion originally,

started off as a fonna! sourceselection. A foDnalRFP was iss~- Proposa]sWerereceivedon_froIb. Qwest
ar:~~

''the proposals w~re,.val ted by th

o

e techn!cal. 00

,

sts; and security

.

'
-team.

Upon review of thc? roposa.1,.it was determined that they did not,
submit Iioompl1ant proposal .As such, the Contracting Officer detenniried

'that_,

.

,W8&:OOt,inthecompe

.

'titive.~mAKjngtbis
'

,dctenn~l'Iatio1\ the-SSA wasbriefed'ori~ TheCompetitive
'range briefing to the SSA folJl1.dthat omy one offeror was responsive., The'

SSA accepted the Contracting Officer's request to convert the source
selectiQn to a negotiat~ procurement, allow fact finding to begin, and to
,enter into'negotiations witb.Qwest. ' .

..
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7.

in which it was conteIbplatedhaving

Precisely as proff~red, this is an early'instance of inter-agency sharing of

Qwest relationships.

8. U AC-CC-06

this

doct.!Jllent. 1 "a!' at 1, recites the ~'transfer of

was effective as of May 22, 1999, and carried a total initial price of

documenting Qwest's second classified contract (which came .tobe 1mown as

document also substantiates, (rom very eady on, the intertwining of~e1atiQn.ships among
. .

. agenqies and Qwest Indeed, at.3, the document recites that, Hthis action is the result of a

.. .was part of the

original competition run in the 1997/1998 timeframe." Again. this demonstrates interagency

shariIlg of Qwest relationships from 'the.very beginning.

9.

In other words, just as

proffered by Mr. Naccmo,
. .

began generating revenue immediately for Qwest tbrough the

u~c;:of already appropriated funds. Thjs is the start.of the course of deaIil1g between Qwest and.

. - .
the various clandestine jnte1ligence agencies. that provides the vital context for the. .
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reasonab1eness afMr. Naochio's good faith belief that conversations with senior agency

personnel about upcoming work 10 late 1000 and 2001 would genera.te revenue in 2001 that w.as

not part of. the September 2000 guidance which forms rhe basis for the indictment.

II. USAC-CC-26 - This business case dated. .

November 20, 1998, lays out the.
a) At 3, the document notes support ftom".and that

might make"use of the connectivity. This is anothermstance of inter-agency sbaringofQwest
"

"
"

.

relationships. See also id. at 36 (powCIPomt slide announcing support for the project from three
.

other intelligente agencies, beyO~

.

b) At 4-5, the nve year cost is.estimated at

told Messrs. Nacchio and Payne in early 2001 that

" somethillg similar to wh¥ had been co.lltemplatedin
"

.

Nacchio had a.good faith basis to tbiDk the scope of the new work would be in the hundreds of
"

..
"

millions of dollars.

"
"""whether Qwest had already provided

. .

"

" "
" "."

(

(as contemplatedby the'originalSepteDiber19, I997."PTI?gramPlan') or whether this was"part
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of the new proposal) it certainly is clear that in 1999.~as sun tallQng to Qwest about going

mto

these letters is an April 1, 1999 letter from

ChaimJan ofthe House Pel1Ilanent Select Committee on Intelligence~ advising of the withdrawal

of a funding request for the project However2 hopes for the project continued

to .stay alive and when finally, in 2002,

in 2001 for a fiber optic connection between Rather, the point is that Mr.
.

Nacchio had a good faith basis to believe Qwest might receive further work in 2001 because 1"11e. .

roject conceptuaUy existed, was engineered and bid, and

was aware of Qwest' s capabilities in this regard when
. .

Nacchio and Payne to discuss doing something sirnilar in a new project elsewhere in the world.

14. - This is a June 20, 1999 Power Point

See also QUSAC-Cc..09

presentation by for Chairman Lewis, arguing for

. reconsideration of program.. Thus) even though the

funding req\lest had been withdrawn,. .

.
d not give up on its efforts to bring the project

to fruitiol1.
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15. OUSAC-CC-14 (Award Fee Briefings)'- These PowerPoint presentations from

October 14, 1999, Apri112, 200l and October 13.2001 set forth the bonus awards -- over and

above contract amollnts - Qwest recei ved fron~.for its sup"eri~rwork. The "listingof,

awards on the final slide, at "35,dramatically summarizes how successfullY'" viewed its
. .

. .

relationship with Qwest over the years:

"

.
I

This chart substantiates our proffer that QWeSt had achieved bonus levels never before

"achieved i_history, as well as the dose relationship which existed over time betwe~n.

and Qwest

16~
.

USAC-CC-20 - This is ODeweek of mtries in

electronic calendar, noting on February 26.. 2001; "eel w Joe ~accbio:'
.

" "

However, no further calendar -entries Were producetl~ nor were any records produced of any

facility admission logs, SCIF admission logs. or the diaries.and qa1eridars of other government
"

.

attendees. 'J:h.is,despite that we have proffered the foHowing:

a) There were two face-to~face meetings between Messrs. Nacchio and Payne, and

.
.

I

behyeen September 2000 and February 2001. We noted that one of the meetings

.might have taken place at
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yet it doe5 not appear that any search bas ever been made

- for those rewrds.

b) No record has been produced regarding the presence of

a~d two members ofM!. Payne~s staff and either of tbese meetings.

17.USAC-CC- 13

Nacchio's proffer that. continued to add to the work under

-- Substantiating MI.

Voucher 54 was issued on January 25, 2002. Beginning at 3 is a swrirnary of costs, from

inception in the Spring-of 1998 through December 31,2001.
-The five year total, at 11. reflects

in pa}'lllents to Qwest. -

On February 9, ;OO;,I8Produced additional
- I'

documents purported to be § 6(f) rebuttal to Mr. Nacchio' s own § 5 proffers. These doeum.ents
- -

- ntract w~ awarded following a solicitation
- - -

to multiple companies fur bids, as-to which all but Qwest and8submitted Hno bid" letters.

However, as set forth ip , B(l), above, ITomthe very begirining, in the September 19; 1997

"Program Plan" and, thus, welj before the requests forbidwere iSSUed.~_~ a1r~arly

. -

concluded that there was Uso}esource justification" .because''Preliminary research baS. identified
- -

a single vendor capabJe of satisfying the requirements of this initiative." This earJy realization

. was borne out when alrbut one other company "nq-bid" the contract and the one other bid that

was s\lbmitfed was discarded as insufficient vjrtua.lly immediately.. See supra; 1 B(3)(d).
-

.
- . .

19. What Is Fro Document Production - As set forth in the

accoropanying "Motion to Compel tl1~~u~tion of Classified Brady and Rule 16 Materials,"
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missing from_ document production are materials relating 'to,diSCUsslOns in 2000 or
. . .

.

200 1 con~eming the creation of a fiber optic network elsewhere in the world. Aiso missing are

any additional calendar entries from regarding meetings with Messrs. Nacchio

'. and/or Payne~s wen as admission logs, faciHfyadmission logs, and the diaries

and calendars of other government attendees.

, FinaUY~" produced just four «voucher'~documents (Nos. 1,35, 45 and 54). This

nec~ssarily implies that documents related to 5[other .vouchers were not pro~uce.d.

These additional documel1ts would further demonstrate the breadth of the course of dea,lingover, .

. timebetwee~.~d Qwest. , '

C.

.IF~ary 5.2007 dO<:UJneDtproduction provides detailed substantiation ofMr.
, .

Nacchio's proffer regarding the history ofthe agency's relationship with Qwesr, including the, .

~ay 1998 award of QWe$t's second, "sale sourced" contract, whjeh came to be known as.. This contract was modified ~o .fewer than 26 times over the ensuing years, and time ~fter .

tiDle.noted the need to "sole source'~the worle to Qwest due to its unique ability to perform
.

'

the work needed.

These dO'cuments also reflect that, in the Spring of 2002, .contracted with Qwest for

,
a $400 million ':enhancement" to_bien incl~ . Program ~all.d

.

'to extend the-network to,over 90 locations outside the continental United. . .

States: conn~cting to milit~ facilities_~d o1her_~ge~cies, This' is the .

. I'

nJulti-hulldre<1 million dollar project that was discussed in 2000 and 2001, willeb Me Nacchio

.' believed would be awarded in 2001, and.as to whicb he'has proffered extensively and submitted. .. .
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DiuItiple cOIToborating exhibits. That the project ultimately was not awarded until 2002 (perJ1aps

-
as a result ofshifting.govemmentaJ priorities in the aftemlath ofthe events ofSeptelnber J I,

200 J)j does not detract from the fact that during the period of the I11dictme.nt Mr. Nacchio had a

reasonable, good faith, belicfthatthe pr9ject would be awarded and generate significant revenue

in 2001.7

The specific. ~cuments Mr- Naccmo reasonabJy expects to disclose or to cause the
f .

disclosure of at trial are;

1. QUSAC 2001 (basic)
~ This is the 77 page May 22, 1999 contract between_and

Qwest fOT the network that CaIne to be lena wn as

envisioneq in an "option" incQrporated in th

2. QUSAC 4942 G&a and acquisition plan file-18) -- AlthougH this is an Wldated

document, 112 at 4 makes reference to the need to place an order with Qwestby July 15, 2000..

Th~ document begins with the recital, at 1,.of approval for uother than the use of.full and open

.
7 Apart from the issue of Mr. N acchio's state of mind these documents --as well as each of 0\11"§
5 proffers -- also bear upon the issue of materiality. As expla.ined during fu~ seated portion of
the October 12,2006 hearing: '. .

MR. STERN; Aside trom [Mr. Nacc.hio 's ] state of mind,
'"

there is a question of
the materialit}rof[the ~'waniers'1'views. Their .views~it is our contention, are not
material if they don~t have sufficient information to make them material. ... for

.example, the views afan elevator operator as to how Qwest was doing would not
be materia] !1nder the law. that's a separate point; if your Honor pleases.

THE COURT: A)1 right I understan~.wha1:.you'ie sa.ying~
. .

Transcript of Sealed PrjJceedings.(October 12,2006, 31:18
~ 32:12.

.
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competition" for reasons of national security) thus supporting Our contention that contracts w(;re

awarded on an expedited basiS.
8

3. QUSAC 4961 (j&a anq aCquisition p~ - This isa July 5) 2000 document,

with the initial recital, at 1, of approval for cCotherthan the use of full and open competition" for

reasons of national security, again supporting the same contention.

4. "QUSAC 4883 (i&a and acquisition plan file-14) -- This is the April 2002

"Acqui$itiOL1Plan." (revision 2). It was this onhancement to

Qwest that was the subj-ect of an extensive proffer by Mr. Naccbio) demonstrating that the

contract was the subject of discussions between DISA and Qwest by late 2000, at which t;hne it
.' .

was already being described by Mr. Payile as a. and as the discussions moved mto

. .

the Spring of2001, not only had the amount ofthe potential contract ballooned to almost $250

million (it was only kep1that low by eXClUding"" the expansion), but Mr. Naccbi<>
. .

believed that the contract. would come to.fruitionin 2001. The notabJe aspects of the Acquisition
. .

Plan confUID the nature oftbeproject Mr. Nacchio thought Qwest would receive 1n 2001:

a) It recites.' A.l(b) at 4, that: the gOvernment lacked the resources to perform the

woIk'itself, .«full and open competition"'was not selected for reasons ofnatioruU security, and.

that,. therefore, Qwest was awarded the contract on a sole source basis. This was, of course~ as
.

tme in 2000 and 2001 as it was in 2002.

. b) 1 A.3( a) at 7 lays out an eight year cost of

3 HJ&A" is an abbreviat10n for tbe agency's "justifica.tion and appi'ovaJ" process for awarding
work. Al,though we wm.not gQ into thedetails of each of the 25 ')&2 and acquisit10n p1an file"
documents;w~ teserve the right to introduce eacb ofthem (perhaps as a combined exhibit) to

.
d~onstrate the breadth of the course of dealing over time between DISA and Qwest. .
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c) In the Description~ at 2, one afitS stated purposes ~as to Usupport__

equirements." See aiso id., , A.I (c) at 5 (UAdditionally,

. .
Qwest will support requirements for proyiding equipment, "iristallation, engineering, integration

This aspect of the exp;msion, then, appears to be the multi.,.hundred -

and operations maintenance. .. for the

million donar project that Mr. Payne-was writing about as early as January 2001, whi~b was the

subj eet of an extensive proffer and multiplo corroborating Exhibits in our October 31, 2006 § 5

submission.

5. COntract MQdification Records -,. The February 5, 2007~ document production

also includes 131-cIassified, and 141 unclassified, documents with electronic names running

fi'om POO-oOlto P00026. Each «1''' number representS a different amendment or modification to
. - .

the "base" 8!t0l1tract. Many of.~ese 26 ame~dmeDts or modificatio;;s mclude multiple
I .

documents, e.g., '<POOOl~03.HWeresertre the right to mtroduce each of them (perhaps as one or

- -
. more combined exhibits) to demonstrate the breadth of the course of dealing over time between. -

.and Qwest.

Document Pr duction -As set forth in the

accompanying "Motion to. Compel the Production of Classified Brady and Ru]e 16 Materials,". .
- -

missing from ___document production are materials relating. to discussions in 2000 or-

. 2001 for the e~pansion ~f the_ber optic intian~t from the Continental United States

("CONUS") to Outside the Continental United Sta(es (UOCONUS"). SpecjficalIy, tbe
-

. -

, discussions centered around connecting _to a ne~ork in Europe, potentially into the
. ~ . - I .. -

.Middle E~t aridAfrica. Potential expanSion int_ and the Pacific -may also have.been
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discussed. Also missing are any calendar entries from regaTCling meetings

with Messrs. Nacchio and/or Payne, as wen. as base admission' logs, facility admission logs, SCIF

admission 199s, and the diaries and calendars of other government attendees.

D.

~ebniary S and 10,2007 documentvro<!uctionsare problematic,due to the

intensity of redactions. However, despite this difficulty, it is clear that lhese documents

substantiate our proffer that Qwest was awarded a $25 miWon sole source contract in September
. .

2000 for the creation of a~~tran~t ~nnecting the Unite.dStates with~
.

!liiBurope. It is also clear thatthis was a five year global tel

.

ecODllJl

.

unicatjoM project, for.

which urope was just the beginnl]1&with an expectation ftom the very start that the
. .

South American and Pacific Rim portions of the project would come next, to "be ready"within

the next year.

Because Qwest, alOl.leJwas chosen to reCeive the entire base contract for the initial
. .

network in_Europe, b~canse it was a built-in option of this co~ract.to go forward with .
I . ,

the South Amedcan and Pacific Ili1'nportions, and because _itself projected having the

Souto American and Pacific Rim po'rtions <'ready"in a year, thes.ocuments substantiate.
. .

Mr. Nacchio's reasonablc. good faith belief that the company would receive revenue in 2001

iTom the South American an~ Pacific Rim portions of the project.

Thy pwported §.6(f}~teri:ils provided_ consistingas they do entirelyof
- I .

'documentation from project under which ~tiinateIY went forward with

the secondphase of its globalnetwork,donot"idterthese rea1iti~.
~h~t~roject

-

. I _

was not put 0ut:forbid until the ~pring of2002 and the contract was not awarded until the Fail'of
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2002 -~ particularly given the intervemng events ofSeptembcr 11, 2001 ~-has no relevance

whatsoever to the reas.onableness of Mr. Naccruo's beliefs during the period January 2 -May 29,

2001. Indeed, the fact that the South American portion of contract was awarded to

Qwest as aso1e source contract corroborates our proffer, since when the work was awarded it

was done in the precise manner Mr. Nacchio expected during the time period of the.indictmtmt.

The specifiC.dQcuments Mr. Nacchio reasonably expects to disclose or to cause. the

disclosure of at trial are:

L QUBAC 21006 (67)... This 24 page documeut begins with the July 14, 2000 Request
. .

for Procurement Revjevi for a "finn fixed price" type of contract with an estimate4 total value of

. . .

uS25M, inc1udingfour options.u The "Acquisition Plan" begins on the fourth page of the .

document. This docun'e~t COlTOboratcsMr. Naccmo's proffor abouteXpanding.. .

networ~ ftom.Europe into South ~elica
I

and the Pacific Rim in 2:001. The Acquisition Plan begins with a "Statement ofNeedu.wruch. ...

.recites (emphasis added), in relevant part, that:
. ..

* * *

The ,.. contract wiII be for oue year with four opti9n year~. The ~ntire va1ue of
the contract is Ullknown at this' l1dingaod coordinatimi issues

will detennine the overa! contract value.
'"

A phased implementation approach will be used. The first task order addresses
the transa.tlantic and_EurQpean.regions. Future task ordeI~ will address
both individual circu~her regions of the world as the telecommu;n.ications

.
infrastructure .becomes available. The Central and South America and Pacific
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Rim l'egiotls are anticipated to be I-eac!ywithin the nexlyear. This project will b~. .
in existence indefinitely due to the need for high speed communicatioDS

>1/
* *

It is a.uticipate9 that the four options of the . ,', contract will be exercised. A new
competitive a.ction will be initiated prior to the end of the fourth option.

The Acquisition Plan Statement of Need. attached to the July] 4, 2000 Request for

Procurement, demonstrates that jt was"-stated intention from the very inception to

expand in(o South America and the Pacific Rim as the second phase of its global project, with

the expansion to Ube ready" within a yeiJi.9' And because. as the govenU11ent's documents show.

Qwest received the entirety ofthe September 2000 contract, the plan to ha.ve the South American

and Pacific Rim networks ready within a year necessarily meant that Qwest wo1Jld receive that

work.

2. 0USAC 20733 (55) -- This is the July 21,2000 Request for Proposal fo

.E~~peannetwork. ..' .

" .

....

3. QUSAC20177 (16) -:-This is an August21, 2000letter from'Mr.Nacclrioto"

. .prOViding personal assurance of the importance with which Qwest viewed the work

contemplated and the need to interface smoothly arid successfuUy with
. .

As we proffered. Mr, Nacehio would be brought in near the end of contract negotiations to help'. .

_"close" the deal and give exactly these: types ~fassurances 1i.:omthe highest level of the. .

.

C)

rh~ ~ourt m~~ recall tha~ at one

.

of ~e§ 6 .he~, the_ovemment criti~ized our SQmeour

Exhibits for failing to proVIde a sufficient nexus between .proJect and Qwest's
efforts to expand its netwox:k into the Pacific Rim. The-Acquisition Plan prov.ides that neXus.

- -' -
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comp~y: See also QUSAC 20180 (18) (another copy of this letter. attached to which is

Volume I of Qwest's Augu~t'21, 2000

4. QUSAC 20i44 (09.) -- This single page document is dated September 29,2000, and
. .apparently is the "Request For Procurement Services" connected with the award to Qwest of the

.

. _uropean contract

5. QUSAC 20146 (11) :- This document. which fenawed the award of the contract to

Qwest, is entitJed
EurOpe -Debriefing to Qwest 10

October 2000."

a) The first liSted (~mpose of debrief' was to "explain how proposal was.

evalUated. "

b) The "Management and Technica4 Price Rankings:' at 12, Show that Qwest was
. .

ranked first among the eight ofIerors across the board, and also ranked :first on p11ce. The

«Evaluation SUD1mary".rated Qwest as "very good" in all but one area.

c) The "Summary of Award Rationa1e" cited two factors~ "Qwest's proposal

surpassed all other Offeror's proposals in.both Management and Technic1l1 approaches;" and it
.

.
'. .

represented the "best overall value to the Government"

d) The fact that the network is described as "global" .trom its very inception further

conlinus our proffer that_urnpe network Wasjust the Iim segment of a muoh larger
,

.

Projec~aIidtbat_soort ther~after began discussing the second segment with Qwest,. .
I' .

.

.which was a further expansion into South An1tUlcaand the Pacific Rjm. Ou~Proffer included

muHipIe exhibits show~ngthat Qwest ~as
acquiring"Hnks throughout both ~gions.
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6. OUSAC 20636 '(49).,.~ This is the September 7,2000 source selection summary.

a) It notes, 14 at 1, that "the ~ecJmicaJ aDd management evaluation panet

reconimcllds that each CLIN be awarded to Qwest.,,10 The four CLIN's covered by the contract
,

.

were: (1) the trans-:AtIantic loop from the Unit~ States to Europe; (2) a "northern" loop;.(3) a

"centra}" Joop; and (4) a "southern" loop." See id. at 3.

b) .A1thc>ughliterally page after page of Doc. No. 49 is blanked out in its entirety,
I I it

is clear that Qwest was cbosen as the superior candid~t~ to perform the work.
'

7. aterials
,

'

On February 10; 20078 made a second document production --some 1,200
. .

- I .

pages of paper with a promise of an electronic version -- purported t9 be § 6(f) rebuttal materials, .

consisting of documentation' from "project under WhiC~.111timateIY went

fvrward with the second phase of its g10bai network in South AIneric~ the Pacific Rim and

, . elsewher~.That~Oject was not put out for bid until the Springof 2002 and the

contract was not awarded until the Fall of2002 - particularly given the intervening events of ,

September 11,2001 -- has no relevance to the reasonableness of Mr. Nacchiots beliefs during the

period January 2 ~May 29J 2001. Ind~ the fact that the South Ameri~an portion Of.

I8contract was awarded to Qw~t as a sale source contract actualJy cOlTOboratesour
,

.

proffer. since when the work was awarded it was done in the precise manner Mr. Nacchio
,

.

. expected during the time he was tradlng.

10
"C;LIN" stands for "contract line item number.!! In layman)s terms, each CLIN appears to

re~resent one_link. .,' '
.

II In this 61 page document, but a single page had ~o redactions of any. kind. Twenty-three
pages had partial redactions (often, eveiything on a page but a section he,ading was red~ted), ,
and fully 37 pag~ were redacted in their entirety.
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. Re1evant documents are: .

a)
-

.

USAC 21252 ~ee Exhibit A ThiS document, titled "Source Selection P1an/'

is dated December 5. 2001 and lays out the evaluation factors to be considered fQr award of the -

contract. Notable is the "Source Selection Schedul~" at Appendix I (QUSAG 21273), which lists

winning bidder on

a timetable beginning on and ending wi~ a post-award debri efmg of the

The use of a timetable from the first ha.lf of2000 suggests that

this Deceml;>er 2001 document is a modification afm -earlier document. AI1d if earlier
.

. -
documents exist. theywolild substantiate our o\>jection that many missing Brady and Rule 16

documents remain unpr~.uced.
. - -

b) OUSAC 21097 (Je~ Exhibit B) - This is the
.'

.
'.final" RFP for

_ project The docunient includes a description of the work orders to be issUed un4er

the contract (QUSAC 21139), which included the areas-under discussion in loof which Mr.

Nacchio believed were to be awarded tG QWest then.. .

8.' .Ylh&1sMissi~ Fromll8Doc~me~t Productio~ - M set forth in the

3:CCompanying "Motion to Compel the Production of Classified Brady and Rule 16 Materials,"
- -,

~docu.m:ent prodllction are materials,

_or 'otherwise, concerning the creation of a privrrte

netWorks lin.ki11gthe continental United States to points in South America and the Pacific Rim,
- .

or elsewhere beyond the continental tJ.nited States, which waS under ~Dsideration during the

period 1999 to Scptet.nber 10,2001, all as it Tclates to QWest.

. -
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E....
On February 12. 2007. the government produced for the first time a classified .

n1emorandum of its July 18, 2006 interview with James FJCPayne. See Exhibit C. In his

This'informarlon was known to the government - but unknown to us or the Court _
.

,

wben. in August
.

qnd December 2006~ the Court heard argument on our initial Section 5 proffers
. ,

What is also new since ,the Court's rolingon this issue is that in the g{)vemment's recent

, classified production it has taken the position that ifconu-acts. did not <;ometo fruition'uuti12002

or -.in the caseOf. not at all" this allows for' an inference that Mr. Nacchio never had a

,"
'. IreaSonabl~ basis to expect rl~venue m 2001. The new evidence __

. J2
This proffer was first made in ohr "Section 5 CIPA Submission On Behalf Of Defendant" at 9 .

. 11.5(May 15,2906).' . .
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If we are not allowed to present this evidence, the

govemment's assertion that, bec~use Qwest riever got the contract, it never had a reasonable

basis to expect the contract., wil1 go urirefuted. Accordingly, jt now becomes critical th.at we be

allowed to present eyidenco from which the jury can reasonably infer why Qwest did not recl:?ive

. this contract

The government faUedto share Mr. Payrie's statements with us or with the Court

Instead, not even one momth after futeIViewing Mr. Payne, the government characterized -

footnote 5 of our May 15,2006 submission as "untrue." "Government's 2nd Response To

Defendant's Section 5 CIPA Submission And Motion pursuant To §6(A) and (C)(l) For

Substitution Of Facts" at 18 (August 16. 2006). Similarly, during the August 25. 2006 ex parte

.
hearing during which the government sought.1eave to modify or withdraW the ex pm1e

.

. Decl anrtiontiled"CQunse) for tho gov~""t sWed. "Tho agency,~.,
.

I

reviewed that Section 5' filmg and that footnote in particular to make a classification decision.
.

.

And one of the challenges in making the classification review is if information is inaccurate,

false, it's difficult to classify." Transcript of Sealed Proceedings) 17:14-16 (August 25J 2006).'

The.Declat.a,ti~n itself averr~dthat uthe footnete contains factualinaccuracies.)~ See

Declaration 0 '14 (August 16J~OO6).Yet, the government did not {Hsdase that.
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one ~onth ear1ier Mr. "Payne bad told the government. Dot only that the"meeting took place and

Unaware,as were we. of Mr. Payne's statements to the government on July 17. 2006, the

and that any relevance was outwejghed by the likelihood of creating

"confusion. See Transcript of Sealed Proceedings. 48:14 -51 :21 (December 8.2006). That ruHng

should, respectfully, now be reconsidered in light of this withheld information. See CIPA, § 5.

And, as to the risk of confusion the Court was concerned about, "if this were now ruled relevant

and admissible, we would Simply ask the jury to .

shouJd the gove~ent call any

received

personnel as witnesses at trial to testify that Qwest never
i

pportunity - and that therefore Mr. Nacchio had no good faith
"

.

basis to believe that Qwest would - not allowing us to use these facts to cross-examine the

witnesses would" deny us the abjlity to challenge the credibility of these witnesses.

Consequently, this new revelation -- which was withhold .trom us and the Court when the

matter was "initially heard -- wazrants a re--examination.

F. CONCLUSION

For the foregoing reasons. Mr. Nacchio respectfu1ly requests that the Court find that the

documents and information identified herein are relevant. admissible and may be used at trial in
. .

"
. this matter. .
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Res.pectfu l1ysubmitted this 20th day of February, 2007.

sIHerbert J. Stelll
Herbert J. Stem
Jeffrey Speiser
Edward S. Nathan
Alain Leibman
Mark W. Rufo}o
Stem & Kilcullen
75 Livingston Avenue
Roseland, New Jersey 07068
(973) 535-1900
(973) 535-9664 (facsimile)

stJohn M. Richilano .
John M. Richilano
Marci A. Gilligan
Ricbilano & Gilligan, P.e.
633 1ill Street, Suite 1700
Denver, CO 80202

. (303)893-8000
(303) 893-8055 (facsimile)

CERTIFICA: OF SERVICE

I hereby certify"that on this 20th day of February, 2007. a true and correct copy of the -
foregoing- FOURTH SECTION 5 C IPA SUBMISSION 0 N BEHALF 0 F DEFENDANT
was filed and served by h!Ulddelivering same, in Washington, D.C., to the Court Security Officer
appointed by the Court in this within matter.

..

slEdward S. Nathan
Edward S. Nathan


