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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO |

Criminal Action No. 05-cr-00545-EWN

) UNITED STATES OF AMERICA
Plaintiff, |

V. |

' JOSEPH P. NACCHIO,

_Defendant.

_ FOURTH SECTION 5 CIPA SUBMISSION ON BEHALYF OF DEFENDANT
(FILED-IN CAMERA AND UNDER SEAL WITH TEE COURT SECURITY OFFICER)

Defendant J oseph P. Nacchio, by and through undemgned counsel, pursuant to. Sectwn 5
of the Classified Iuformation Procedures Act (“CIPA”) 18 U S.C. App 3§5, respectﬁlﬂy
submits this CIPA Memorandum. .

A. INTRODUCTION
| On Februaxy 5, 2007 the government made its first classified document productwn. On.
February 9, 2007, the government made its second classified documcnt productzon, and on

‘February 10, 2007, the government made a third classzﬁed document production.

' This producﬁon was identified by the govemment as Rule 16 matenalé.

? This productwu consisted of purported § 6(f) rebuttal niaterials from |
Thxs produchon couszsted of purported § 6(f) rebuttal matenals from |

DODENRACTEDRD -
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On February 12, 2007, the government made its first prodﬁctidn of purpqrted § 6(f)
rebuttal witness interviews, We were quite surprised to see that four of the classified witness
inlerviews took place m July 2006, at a time when we were barred frorg‘interviewing anyone.
Nevertheless, the government showed our initial § 5 CIPA submission to vatious witnesses and -
questioned them about its conteats. One of those questioned was ;Ian'xcs F.X. Payne, whom we
sought to question as early as April 2006 but were not authorized to question until October 12,
2006. See Exhil;it C (government Memorandum of July 18, 2006 interview with Mx Payne).
We then had until October 31, 2006 to intervie\'av Mr. Payne and file a‘ne\_v § 5 submission. |
Hb&ever, des_pite the government’s obligations under Braafy; Rule 16 and CIPA § 6(f), we did _
not see any of these classified interview memoranda until February A.I 2, 2007. -

. At the February 8, 2007 Stati;s Conference, the Céurt directed M. Nacchix.:» tomake a § 5
CIPA filing oﬁ or béfore February 20, 2-00’?, pl;oviﬁing notice as to any documents prodﬁced in
any of these prb@uctions wﬁich he “reasonably expects to disclose or fo cause the disclosure of*
during the upcoming trial in this matter. CIPA, § 5(a).
| The documents recently produced b yb the government provide substantial corroboration to
many aspects of Mr. Nacchio's prior S‘.ection 5 proffers. Indeed, many of the purported § 6(f)
reburttal maten alé actually provide still ﬁmher substantiation. Yet, the government's docMcnt
pmductiéns still fail to include several critical areas of both Brady and Rule 16 materials which
are implicated by our previous proffers. These failures are the subject of a companion Mot-iOn‘ to
Compel the Production of Claésiﬁe& Brady and Rule 16 Material$, which is being filed with the

~ Court Security Officer along with this Section 5 submission.
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| 'Our §5 notico will be segrcgated by agency and then by documept, with a bn‘ef

explanation as to why for each document the Court should make a finding of “use, relevance and
admissibility.” »CIPA, § 6(a). |
- -

-February 5, 2007 document production provxdes detaﬂed substantiation of
Mr. Nacchio’s proffer regar(hng the hJstory of the agency’s relationship with Qwest, including
. the ﬁrst, “sole S0 urced" contract, which came to be known as- Mulﬁple documents
make reference to the mter-agcncy shanng of Qwest rclat]onshxps Also documented are
repeated awards over the ycars of millions of dollars in bonuses for Qwest’s outstandmg work.
These documets will corroborate a past relauonshxp with Qwest that gave Mr. Nacchio good
reason to bcheve that dlSCUSSlonS of future projects would result in new work bemg awarded to

| Qwest,
The specific .documents Mr. Nacchio reasonably aexpects to disclose af frial are:

L M&ML_{ This is the September 19, 1997 “Progmm
Plan™ that preceded the industry-wide reouesf for mfounatmn and request for proposal following.
whi ch Qwest was awarded its ﬁrst.classzﬁcd contract. The section entitled ‘Sole Source
v Jushﬁcahon," at 7, recites that: “Prehmmary research has identified a smglc vendor capab]e of
satisfying the requxrements of this initiative” - namely, Qwest. Thus from the very outset, even
though -wcnt through the motions of seeking compehtwe bids, the agency understood

that on]y Qwest could dehver the network it dcsued Tlus scenario is exactly as Mr. Nacchio

For purposes of eﬁ”ectlve nan*a&on, the documents will be fisted chronologically. Because the
tranic files are titled by name, for the Court’s ease of convenience the documeni names will
be ldennﬁedparenﬂlen cally, followmg the Bates number, :
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proffered. Additionally, part of an attached PowerPoint presentation, at 12, shows fh_at it was

always - plan to extend the network to

12, 1997

— This 15 page document is the December

which set forth - Tequirements for
what came to be known as  Seotion 1.3 at § recites that, “this acquisition will most

likely be the pie»—curso; to a follow-on sole source acquisition....” The acquisition schedule, at

15; called for a “draft RFP mle&c”.on_ﬁth an actual contract award on |
3. QUSAC-CC-17 — ~ These are 8 pages of handwritten notes

‘which set out the acquigition schedule, apparently written in summary after the fact because it

" recites the details of what actu’allf transpired. 'I':lie notes staté* R ' :
| a) _ souxce selection plan and approval for less thau full and
~open aompetmon due to national. seclmty approved.” This, foo, demonstrates that-fully |
intended to gwe Qwest the contract prior to seeking industry mvolvemem _ ‘
.b) —- Requests for Proposals (“RFP"} were issued to nine s
" . compariies, one of which was Qwest, ' ' |
c) | | “no bid” iettcrs‘wcre received from éve:yone except Qwest

and-each of which submitted a bid that same day.

9 _ ir less than two weelks, bid was ruled “not

comphant’ *and the bid was elmnnazed, leaving wat as the salc bidder. This outcome. ‘was just . -

' as- had antmpated and precisely what was told to Mr. Wandry by-
. e) -— the contract was awarded to met
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f) Appendix B, at 5, contemj)lé.tes “connéctivity” to the

Thus, from the very inception,

contemplated the project which came fo be known as

additional destination outside the éontinﬁnta] United States (“OCONUS™) was

-~ This 11 page PowerPoint

presentation is the February 26, 1998 “pre-award brieﬁng.” The slide at 3 notes the desire to
“retain Qwest ag _thé only offeror in the competitive range.” The evaluation schedule, at 5, shows
that the proposals were received on February 2, 1998, and that within thre;e, day& there was a
“consensus on Qwest proposal.” A modified Toquest was transroitted on February 17, 1998,
Qwest réspon’dad on februa:y 24, 1998, and the evaluaﬁoﬁs were compjeted the very next day.

5. 'QUSAC-CC-O]_-- This 139 page document is the actual .

award of the first classified contract Qwest received while M. Nacchio was CEQ, dated April

17, 1998, which came to be known as The “Statement of Work” begins at page 66,

and nnder “scope,” notes that the ;:ontracf'is fora

-Thls document therefore marks the beginning of the years of close
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) intera»cti»on between Qﬁrest aﬁd - Patagraéh 22.02 of the incorporated _ at
102, gav'e_j". the unilateral right £o make whole or partial assignmeﬁt of its rights to another
Qovermnqnt agency. Thps; from the very beginning, the clandestine agmc{cs were sharing their
~>rel;tio'nship }vx'th Qwest, |

USAC-CC-51

' b) Patagraph 1(c) at 5, titled “Acquisition Situation,” states:

Special factors influencing negotiations: This acquisition originally .
started off as a formal source selection. A formal RFP was issued on
M Proposals were received on MM from Qwest and ,
* The proposals were evalyated by the technical, costs, and security team.’

Upon review of the roposal, it was determined that they. did not
submit a compliant proposal. As such, the Contracting Officer determined

. that was not in the competitive . n making this

~ determination, the SSA was briefed ori The Competitive
range briefing ta the SSA foynd that only one offeror was responsive. The
SSA ecoepted the Contracting Officer’s request to convert the source
selection to a negotiated procurement, alfow fact finding to begin, and to
enter into negotiations with Qwest. _ ' S
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-- These are handwritten notes of a

7. QUSAC-CC-48

meeting with in which it was contemplated having
Precisely as proffered, this is an early instance of inter-agency sharing of

Qwest relationships.

‘8. QUSAC-CC-06 — This undated

document, § *a” at 1, recites the *“transfer of The transfer

was effective as of May 22, 1999, and carried a tofal initial pricerof

documenting Qwest’s Secohd classified ‘contract-(which»cama to be known as this
document also subs;antiates, from very eafly on, the intertwining of gelationships aniong

’ agenéies and Qwest, Indeed, at 3, the document fecitw that, “this action is the result of a
corﬂbined agreciﬁcnt bctvi’cen—. . wés part of the
original comi)ctitio‘n run in 'thq 1997/ 1998’ timeframe.” Agajn, this demonstrates iﬁtemgcncy

sharing of Qwest relationships from the very beginning.

5. QUSAC-CC-4

_- These handwritten notes from

2 May 15, 1998 meeting wit

10. QUSAC-CC-10 By June 15, 1998; payment

. Voucher 1 had been axecuted by In other words, just as
proffered by Mr. Nacchio, iaegali gme‘faﬁng re\}eriug: immediately for Qwest through.the
use of already appropriated funds. This is the start of the course of dealing between Qwest and -

the .various claridestine intelligence agencies that provides the vital context for the

PR
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reasonableness of Mr. Nacchio’s good faith belief that conversations with senior agency
personnel about upcoeming work in late 2000 and 2001 would generate revenue in 2001 that was

not part of the September 2000 guidance which forms the basis for the indictment,

~ This business case dated

Noverber 20, 1998, lays out the

a) At3, the document notes support from. and that— _

might make use of tb.e connectivity. This is another instance of inter-agency shamng of Qwest

' relanonshlps See aI.so id. at 36 (PowerPoint slide announcing support for the project ﬁ'om three

other mtel];crence age,ncxes bcyond-

b) At4-5, the five year cost is-estimated at
would wanf Qwest to do elsewhere

told Messts. Nacchio and Paype in early 2001 that
- something similar to what had been conicmplated in
- Nacchio had a good faith basis to think the scops of Lhe' new work would be in the hundreds of

millions of dollars. S '

- This is a March 22,

12. QUSAC-CC-32

-1999 PowerPoint briefing to Congress on project. The

" route map, at 4, states While it is unclear

“whether Qwest bad alréady provided

(as contenmiated by the 'oﬁginal qutember .19, 1997 “Program Plan”} or whether this we;s' part



SN DN LU W W WATTRS el Y Y DY AL VAV SR AV S IS WAV [N LAV S RV AV VAN ) L A

of the new proposal, it certainly is clear that in 199_9-;;‘/33 still talking to Qwest about going

mto

6 . The first of

- 13. QUSAC-CC-40
these letters is an April' 1, 1999 letter from Ito the
Chairman of the Housé Permanent Select Comnﬁﬁce on Intefligence, advising of the withdrawal

of a funding request for the project. 'Howéver, hopes for the project continued

to stay alive and when finally, in 2002,

Qwest r@ceived a contract for connecting that link frpm
— But, the point is not whether, in fact, contrac_ted with chs‘t

in ZOOl for a.ﬁbci oﬁtib connection between Réther, the point is that Mr.’

Nacchio hiad a good faith basis to believe Qwest might,receiv,e further work in 2001 because the

roject conceptually existed, was enginecred and bid, and
was _a\ﬁare of Qwest’s capabilities in this fcgard when-met_ with Messrs.

Nacchio and Payne to discuss doing something similar in a new project elsewhere in the world.

See also QUSAC-CC-09

14,

-CC-36 — This is 2 June 20, 1999 PowerPoint

presentation by for Chairman Lewis, arguing for
reconsideration of program. Thus, even though the
funding request had been withdrawn, id not give up on its efforts to brng the project

to ﬁ'ﬁit@on.
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15. QUSAC-CC.14 (Award Fee Briefings) - These PowerPoint presentations from

ouober 14, 1999, April 12, 2001 and October 13, 2001 set forth the bonus awards -- over and
above contract amounts -- Qwest received from -for its supertor work. The listing of
awards on the final shde at 35 dramatically summa:nZes how successﬂllfy-vwwed its

relatlonshlp with Qwest over the yeaxs

This cﬁaft substantiates qur_proffer that Qwest had a'chicved bonus 1ev_lels n;ver’i;efore
' a‘cﬁieved in- history, as well as the close relatioﬁsﬁip which existed over time betwe_en-
and Qwest : - . o
16. Qﬁ@__- This is one week of entries in
-clcctrbnic calendar, noﬁng on Fébrungy 26, 2001; “co/ W Joe Nacchio.”
However, no further calendar entries were prpduced_, nor wete any records produced of any
facilityr admission 1og§, SCIF admissidn logs, or the diaries-and calendars of other govemmcfxt
attendees. This, desp1te. that we have proﬂ"ered the following: | |
a) There were two facc-to~facc meetmas between Messrs. Nacchio and Payne and

. - between Septembcr 2000 and February 2001. We qoted that one of the meetings

_might have taken place at
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4 —yet it does not appear that any search has ever been made

- for those regords.

b) No record has been produced regarding the presence of_

and two members of Mr. Payne’s staff and either of these meetings.

17. QUSAC-CC-13 - Substantiating Mr.
Nacchio’s proffer that- continued to add to the work under as time went on,
Voncher 54 was issued an January 25, 2002. Begimning at 3 is a summary of costs, from

inception in the Spring-of 1998 through December 31, 2001." The five year total, at 11, reflects

in paymeants to Qwest. .

On F_ebruéry 9, 2007,'-prpduced additional

décuménts purpbrted to be § 6(f) rebuttal to Mr. Naéchio's own § S i)roffers. These documents

18.

ontract was awarded following a solicitation

to xfmltible'cohapam’es for bids, asto Which all But Qwest Vand-snbmi’tted ‘no Eid” letters. -
H_owever‘, as set forth in § B(1), above, from the very begiming, in the Septexﬁbér 19, 1997 -
“Program Plan” and, thus, Qeﬂ before the requests for bid were issued, 7 E_d alréady |
cqncluded that ther‘é was f‘sole source justification” ,because--“l’reliminary research ha‘s&dentiﬁ_cd
a single vendor capaia]e of satisfying the requireménts of this initiative.” 'fhjs early realizatibh

. was borne out when all'ﬁut one other company “anbid” the contract and t_he one other ﬁid that
was submitted was discarded as inaxfﬁcieﬂt virtually immediately. See supra; § B(S)(d). |

. 19. What Is Missing Fro VDocument Productjbn — As set forth in the

' accompanying “Motion to Compél the Production of Classified Brady and Rule 16 Materials,”
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missing from- document pro'ducﬁon are materials relating to discussions in 2000 or
2001 conbcnﬁng the creation of a fiber optic network clsewhere in the wotld. Also missing are
any add:tmnal ¢alendar entries from- rsgardmg meetings with Messrs. Nacchio

" and/or Payne-as well as admission logs facmty admisszon logs, and the dlanes

and calendars of other government attengees. A
. Fiha&iy’,-produced just four “voucher” documents (Nos. 1, 35, 45 and 54). This
necessatly implies that docurmnents related to 57 other -vouchers were not produced.

These additional 'documcnts would further demonstrate the breadth of the course of dealing over

time between i’md Qwest.
C. | |
| F ebruary 5, _2007 document production provides detailed substantiation of Mr. .
Nacchio’s proffer rcgardring the b sbw of the agency;s relationslﬂp,with Qwest, including the

May 1998 award of Qwest’s second, “sole sourced” contract, which came to be known as-

‘ This contract was modified no-fewer than 26 times over the ensuing years, and time after
time.noted the need to “sole source” the work to Qwest due to its unique ability to perform
the work needed. :

These documents also refiect that, in the Spring of 2002,.c0ntrapted with Qweét for

a $400 million “enhancement” to-WhiCh included a program called -
-to extend the network to over 90 locations outside the continental United
States conncctmg to military facilities -and other_agencies. This is the .
!

multi-hundred mllhon dolla1 pro;ect that was dlscussed in 2000 and 2001, wlruch Mr. Nacchio

. bei_l.eved wouid be awarded i 2001, and-as to which he has ptoffered- extensively and submitted
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multiple corroborating exhibits. That the project ultimately was not awarded until 2002 (perhaps

- as a result of shifting goveromental p}iorities' in the aftermath of the events of September 11,

4 2001), does not detract from the fact that during the petiad of the indictment Mr. Nacchio had a

reasonablc,-gooa faith, belief that the project would be awarded and generate significant revenue

in 2001.7

The specific -documents Mr. Nacchio reasonably expects to disclose or to cause the

disclosure of at trial are:

Qwest for the network that came to be known as

envisioned in an “option” incorporated in th

L QUSAC 2001 (vasic) - This is the 77 page May 22, 1999 contract between Jfffffanc

This is the same network that was

2. QUSAC 4942 (i&a and acquisition plan file-18) - Although this is an undated

document, { 12 at 4 makes reference to the need to place an order with Qwest by; July 15, 2000.

’_I‘h'c document begins with the recital, at 1 » of approval for “other than the use of full and open

) T Apart from the issue of Mr. Nacchio’s state of mind these documents -- as well as each of our §
5 proffers -- also bear upon the issue of materiality. As explained during the sealed portion of
. the Qctober 12, 2006 hearing: ) :

MR. STERN: Aside from {Mr. Nacchio 's] state of mind, ... there is a question of

- the materiality of [the “wartiers”] views. Their views, it is our contention, are not

material if they don’t have sufficient information to make them material. ... for

-example, the views of an elevator operator as fo how Qwest was doing would nét

be matenal under the law, that’s a separate point; if your Honor pleases.
THE COURT: All tight, T understand what you're saying,

- Trausoript of Sealed Proceedings (October 12, 2006, 31:18 - 32:12.
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- competition” for reasons of nalional security, thus supportin g our contention that contracts were

awarded on an expedlted basxs

3. QUSAC 4961 u&a and aggmsmon plan file—22 ) - Thxs isa July S, 2000 document,

with the initial recital, at 1, of approval for “other than the use of full and open competition™ for

reasons of national security, agan supportmg the same contentlon

4. QUSAC 4883 (j&a and acgmslt:on plan file-14) -- This is the April 2002

“Acquisition Plan” (revision 2). Itwas this enhancement to_with

Qwest that was ;Ixe subject of an extensive proffer by Mr. Nacchio, demonstrating that the
contract was the subject of discussions betwéen DISA and Qwest by late 2000, at wﬁich time it
was already being dcscﬁbed by M. Payne asba-\and as the discussions mdved into ‘
- the Spnng of 2001, not only had the amount of the potcntxal contract bailooned to almost $250
million (1t was only kept that low by excludmg-ﬁom the expansxon) but Mr Nacchio
' believed that the contract would come to.frumon in 2001. The notable aspects of the Acquisition .
Plan confum the nature of the pro_pect Mr. Nacchio thought Qwest would receive in 2001
a) It recites, ‘J A.1(b) at 4, that: the govemment lacked the resonrces to perform the
worlc itself, “full and open competition” was not selected for reasons of national security, and.
thaﬁ.therefofe, Qwest was awarded the contract on a sole source basis. This was, of course, as

true in 2000 and 2001 as it was in 2002.

b) ﬂ Al(a)at7 lays out an eight ycar cost. of-

~ $+J&A” is an abbreviation for the agency’s “justification and approval® process for awarding
work. Although we will not go into the details of each of the 25 “j&a and acquisition plan file™
documents, we reserve the right to introduce each of them (perhaps as a combined exhibit) fo

‘ dcmonstrate the breadth of the course of dcalmg over time between DISA and Qwest.
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¢) Inthe Description, at 2, one of its stated purposes was to “support -

‘—qu.-lircmcnts." See also id.,  A.1(c) at 5 (“Additionally,

Qwest will support requirements for providing equipment, installation, engineering, integration

and operations maintenance ... for the

S p——

‘million dallar project that Mr. Payne.was writing about as early as January 2001, which was the

ex:pansion, then, appears to be the multi-hundred .

subject of an extensive proffer and multiple cotroborating Exhibits in our October 31,2006 § 5
submission.

5. Contract Mg d_iﬁcag‘_on Records -- The February S, 2007. document production
also includes 131 classified, and 141 unclassiﬁct_i, documents with electronic names running
fram P0OG001 to P00026. Each “P" number reprgsenté a different amendment or modiﬁgation to
.the "basc"-ontract. Many of these 26 amendments or modiﬁcatioﬂs include multiple

; . ; ,

docﬁments, e.g., “P0001-03.” We reserve the right to introduce each of them (perhaps as one or

- more combined exhibits) to demonstrate the breadth of the course of dealing over time between
-and Qwest. ‘ :
6. What Is Missing From - Document Production -~ As set forth in the

accompanying “Motion to Compel the Production of Classified Brady and Rule 16 Materials,”
missing; from -document production are materi;ls relating to discussions in 2000 or -
. 2001 for the elxp ausion- of the-ﬁbcr optic inti'anét from the Continental United States
(“CONUS”) to Outside the Continental‘United States (“.OCONUS”)‘. Spediﬁcally, the
\ discuss;'ons ééntered around connecting -tq a ilctv{ork 1 Europe, potentialiy into the

Middle Bast and Africa. Potential expansion mto- and the Pacific may also have been
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discussed. Also missing are any calendar entries from-reg-arding meetings

with Messrs. Nacchio and/or Payne, as well as base admission logs, facility admission logs, SCIF
admission logs, and the diaries and calendars of other government attendees.

D.

The ebruary 5 and 10, 2007 document productions are problematic, due to the
intensity of redactions. However, despite this difficulty, it is clear that these docurents

substantiate our proffer that Qwest was awarded a $25 million sole source contract in September

2000 for the creation of a‘n&m’ct connecting the United States uritlf-

Europe. It is also clear that this was a five year global telecommunications project, for .

which urope was just the bcginﬁing,’ with an expectaﬁo‘r% from the very start that the
South American and Pacific Rim portions of the pfoj_éct would come next, to “be ready” within
;hc pext year,
»Be.cause Qwest, alone, was chosen to receive the émil_'e i)ase contract for the initial
network in-Europe, becanse it wés a built—in option of this contmct_tﬁ go forward with
| : .

the South American and Pacific Ritn portions, and because -itsclf projected having the
South American and Pacific Rim portions “ready” in a yéar, thes.obuments substantiatc
Mr. Nacclno s reasonabie, good faith belief that the company would receive revenue 1w 2001
from the South American and Pac:ﬁc Rim pomons of the project,
‘ | The putported § 6(f) materials provided - conststing as they do entirely of

docum entation from -)roj ect undcr which .u.ltunately went forward with
the second phasc of its global network, do not alter thcse rcahhcs That -p-rogect

was ot puf ou§ for bid until the Spring of 2002 and the contract was not awérded untit the Fall of
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2002 -- particlilaﬂy :giircn the intervening events olf Septémber 11, 2001 -- has no relevance
whatsoever to the reasonableness of Mr. Nacchio's beliefs during the period January 2 - May 29,
2001, Indeed, the fact that the South American portion o- contract was awarded to
Qwest as a sole source contract corroborates our proffer, since when the work was awarded it
was done in the precise manner Mr. Nacchio expected during the time period of the.indictment.

The spéciﬁc -dqcuments Mr. Nacchio reasonably expects to disclose or to cause the
disclosﬁ;c of at trial are:

1. QUSAC 21006 (67}~ This 24 page document begins with the July 14, 2000 Request
for Pr"ocurcment Review for- a “firm fixed price” type of contract with an estimated total value of

"$25M, mcludmg four options.” The “Acqmsmon Plan” begms on the fourth page of the

' document This document commoborates Mr. Nacchio’s proffer about expandmg-

—network frorn-Europe inta South America

and the Pacific Rim in '?001 The Acqutsmon Plan begins with a “Statement of Need” which

__remtes (emphasm added), in relevant part, that:

The ... contract will be for one year with four option years. The entire value of

the contract is unknown at this § nding and coordination issues

will determine the overal contract value. ...

A phased implementation approach will be used. The first task order addresses

the transatlantic and_ﬁiurﬁp’eanrégi onis. Future task orders will address

both individual circuits and other regions of the world as the telecornmunications
" infrastructure becomes available, The Central and South America and Pacific
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Rim recnom ure anrzcxpared 10 be -eady within the next year. This project will be .
in existence indefinitely due to the need for high speed communications

It is anticipated that the four options of the ... contract will be exercised. A new
competitive action will be initiated prior to the end of the fourth option. :

The Acquisiti'on Plan Statement of Need, attachod to the July 74, 2000 Request for
Proc @meng demonstrates thaf it was-statcd intention from the very inception to
expand ihto South America and the Pacific Rim as the second phase of its global project, with
the expansion to “be ready” within a year.”’ And bccéuse, aé the government’s documents show,
Qwest received the entirety of the Scptember 2000 contract, the plan to have the South American
and Pac1ﬁc Rim networks ready within a year necessanly meant that Qwest would receive that k
wth)rk. A .

2. QUSAC 20733 (55) - Thisis the July 21, 2660 Request for Proposal fox- .'

’.Btiropean network.

3. QUSAC 20177 (16) -- This is an August 21, 2000 letter from Mr. Nacehio te- |

‘ -providin‘ g personal assurance of the importance with which Qwest viewed the work

contemplated and the need to interface smoothly and successfully With-

As we proffered, Mr. Nacchio would be brought in near the end of contract negotiations to help

_“close” the deal and give exactly t_ﬁcse types of assurances fiom the highest level of the

| ? The Court may recall that, at one of the § 6 haarmgs the government criticized our some our
Exhibits for failing to provide a sufficient nexus between_ project and Qwest’s
efforts to eXpd.'ﬂd its network into the Paclﬁc Rim. The- Acqmmtlon Plan provxdes that nexus.
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company: See also QUSAC 20180 (18) (another copy of this letter, attached to Wh]Ch is

Volurnc I of Qwest’s August-21, 2000-

4. QUSAC 20144 (09) -- This single page document is dated September 29, 2000, and

apparently is the “chuest For Procuremcnt Services™ connected w1th the award to met of the

-Etlro;:ean coutract.

3. QUSAC 20146 (11) - This document, which fallowed the award of the contract o

Qwest, is cn_titled_Eurdpe - Debriefing to Qwest 10

October 2000.”

2) The first fisted “purpose of debrief” was to “explain how proposal was.
evaluated.” a 4 |

b) The “Management and Technical, Price Rankings,” at 12, show tha£ Qwést was
. ranked first among the eight offerors across the board, and also ranked first on pric.:e. The
“Bvaluation VSum’mary”‘_ yated Qwest as ‘*very good” in all but one area,

¢) The “Summa:ry of Award Rationale” cited twé factors: “Qwest's proposal
surpassed all other Oﬁeror S proposals in. both Management and Techpical approaches;” én_d it
represented the “best overall value to the Govcmment”

d) The fact that the network is described as “global” from its v;:ry incei)ﬁon further
conﬁnns our proffer that ‘mope network was just the first segment of a much larger

i

project, aﬂd"that-soon thercaﬁcr began dlscussmg the second segment with Qwest,
which was a further expansion into South America and the Pacific R;m Our proffer inchided

multiple exlubxts showmu that chst was acqumng-!inks throughout both regions.
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G. QU_MM — This is fhe Septembér 7, ZOOQ sourbé.seléction summar);.
a) 'I_t notes, §4 at 1, that “the technical an-d management evaluation panel |
~ recomimends that each CLIN be awarded Ato Qv_vést.”10 The foqr CLIN’S covered by the contract
were: (1) the transztlénﬁc looé from the United States to Eumpe; (2) a “porthern” loop;-(3) 2
“central” loop; and (4) a: “southern” loop.” See id. at 3.
| b) Although literally page after page of Doc. No. 49 is blanked out in 1ts entirety,'" it
is ¢clear that st'rtst' was cbosen as the s’ugex’ior candidate to perform the work. - |

7. ' 6(f) Rebuttal Mateﬁals

On February 10, 2007- made a second docmnent producnon -~ some 1 200

pages of paper with a promise of an electronic version -- purpotted to be § 6(f) rebuttal matenals '

eonmsung of documentation from - project under whmh- ultimately went

forward with the second phase of its. global network in South America, the Pacific Rim and

. elsewhere. That_projeét was not puf out for bid until the Spring of 2002 and the
contract was not awarded until the Fall of 2002 -- particularly given the infervening events of
September 11, 2001 ~ has no relevance to the reasonableness of Mr. Naéchio’s beliefs durin_g the.
period January 2 - May 29, 2001. Indeed, the fact that the South American portion of. :
-contract waS awarded to Qwest as a sole source contract actually corroborates our

proffer, since when the work was awarded it was done in the precise manner Mr. Nacchio

- expected during the time he was trading.

0 “CLIN" stands for “contract line iter number.” In layman s terms, cach CLIN appears to
represcnt onc- link. :

' In this 61 page document, but a single page had no redactions of any kind. Twenty-three
pages had parfial redactions (often, everything on a page but a section heading was reda.cted),
and fuIIy 37 pages were redacted in their entlrety ‘ .
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. Relevant documents are: -
2) QUSAC 21252 (see Exhibit A) - This document, titled “Source Selection Plan,”
-~ is dated December 5, 2001 and lays out the evaluation factors to be considered for awzrd‘of'the :

contract. Notable is the “Source Selection Schedule” at Appendix I (QUSAG 21273), which lists

a timetable beginning on and ending with a post-award debriefing of the

wiiining bidder on The use of a timetable from the first half of 2000 suggests that

this December 2001 document is a modification of an earlier document. And if earlier °
documents exist, they wotld subs_taritiatevbur objection that many missing Brady and Rule 16

documents remain unproduced.

b) QUSAC 21097 (see Exhibit B) ~ This is the “final” RFP for
~ project -'I‘hc document includes a descripﬁén of the work orders to be isshed under

the contract (QUSAC 21139), which included the areas under discussion in 2001 which Mr.

Nacchio believed were to be awarded to QWest then.

mdué jon — As set forth in the

networks linking the continental United States to points in South Ametica and the Pacific Rim,
or elsewhere beyond the continental United States, which was under consideration during the

period 1999 to September 10, 2001, all as it relates to Qwest.
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- On February 12, 2007, the govemmcﬁt produced for the first time a classified

memorandum of its July 18, 2006 interview with James F.X. Payne. See Exhibit C. In his

. interview, Mr. Payne confirmed to the government what we have previousl roffered:

This information was known to the government — but unknown to us or the Court --

- When, in August and Decgmb_er 2006, the Court heard argumnent on our initial Section 5 proffers

What is also new sﬁaqe the Court’s ruling on this issne is that in the government’s recent
- classified production it has taken the position that if contracts did not come to fruition-until 2002

or -- in'the case of.— not at all this allows foran mfcrence that Mr. Nacchio never had a

reasonable basis to expect revenue in 2001 The new evidence —--

- rhis proﬁ'er was first made in our
. n.5 May 15, 2006)

“Section § CIPA Subruission On Behalf Of Defendant” at 9 -
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1f we are not allowed to present this evidence, the

govemment’s:assertion that, because Qwest never got the contract, it never had a reasonable
basis to expect the contract, will go urirefuted. Accordingly, it now becomes critical that we be
éllowcd to present evidence from whicﬁ the jury can réas_oﬁably infer why Qwest did not receive
- thxs contract,
The _gcﬁenuncnt féilﬁd_to share Mr. Payne’s stétﬁmcnts with us or with the Coﬁrt.
Tastead, not even Aone.momth after intenriewing Mr Payne, the govemment characterized -
foétnote 5 of our May 15, 2006 submission as “untrue.” “Government’s 2nd Rcsporisc To
.DEfQI‘ldant’S Section 5 CIPA Submission And Motion Pursuant To §6(A) and (€©)(1) For
Substitution OF Facts” ar 18 (August 16, 2606). Similarly, during the August 25,‘ 2006 ex parte
hearing during which the government sougbt leave to fnodify or withdraw the ex parte
' Declaration-ﬁ.led‘ 1't:.(mnsed_ for the govémmeﬁ stated, “The agency,-has
_ reviewed that Sc(;ﬁdn 5 filing and that footnote in particular to make a classtfication éiecision.
And one of the challeﬁges in making the c_lassiﬁcation review is if information is inaccurate,
false, it's diﬁcult to cldssilfy_” Trapséript of Sealed Proceedings, 17:14-16 (August 25, 2006).
-Th(;. Declaration itself averrledihat “the fooﬁote contains factual inaccuracies.” See

{ !
Declara_tion o!_ 14 (August 16, 2006). Yet, the government did not discio‘;e that
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one nionth earlier Mr. Payne bad told the govemment, not only that the meeting took place and

T

Unawale -as were we, of Mr. Payne 8 statements to the govemment on July 17 2006, the

Court ruled that

and that any relevance was cutweighed by the likelihood of creating
‘confusion. See Transcript of Sealed Proceedings, 48:14 - 51:21 (December 8, 2006). That ruling
should, respectfully, now be reconsidered in light of this withheld information. See CIPA, § 5

And, as to the risk of confusion the Court was concemed about, if thas Were now ruled relevant

and admissible, we would simply ask the jury to 1

~ should the govemméﬂt call any|jggggpersonnel as' witnesses at trial to testify that Qwest ne\}er
feceived -yppﬁrtutﬁty — and that tﬁerefore Mr Naccﬂio had no good faith

basis 1o believe that Qwest w;uld - not allowing us to use these facts to cross-examine the
withesses_would'deny us the abﬂjty to challenge the Credibility of these witnesses.
 Consequently, th_is new revelation -- which W$ withheld from us and tﬁe Court when the |

matter was initially heard - warrants a re-examination,

F. LCONCLUSION

For the foregomg reasons, Mr Nacchio respectﬁﬂly requests that the Court find that the
documents and mformation identified herem are relevant, admissible and may be used at tna] in

- this matter. -
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Respectfully submitted this 20" day of February, 2007.

s/Herbert . Stern

Herbert J. Stem

Jefirey Speiser

Bdward S. Nathan

Alain Leibman

Mark W. Rufolo

Stem & Kilcullen

75 Livingston Avenue
Roscland, New Jersey 07068
(973) 535-1900

(973) 535-9664 (facsimile)

s/John M. Richilano
John M. Richilano
Marci A. Gilligan
Richilano & Gilligan, P.C.
633 17" Street, Suite 1700
Denver, CO 80202

. (303) 893-8000
(303) 893-8055 (facsimile)

CERTIFICATE OF SERVICE

I hereby certify that on this 20% day of February, 2007, a true and correct copy of the -
foregoing FOURTH S ECTION 5 CIPA S UBMISSION ON BEHALF O F DEFENDANT
was filed and served by hand delivering same, in Washington, D.C., to the Court Secunty Officer
appointed by the Court in this within matter. ' ' '

s/Edward S. Nathan
Bdward S. Nathan



