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ADMINISTRATIVE STATEMENT

Information directly related to specific investigative procedures is contained within this document.
Therefore, due to current and ongoing operational field investigative considerations, and the
Occupational Health and Safety legislation for the Province of Ontario, the contents of this
document is considered “Classified” and may only be released to those individuals and/or agencies
upon appropriate justification being submitted to and on the authority of the Director, C.I.S.O. -
Provincial Bureau. The general release of this information is prohibited as such release would
unduly jeopardize current investigative projects, and, place peace officers, agents and/or informants
at unacceptable personal risk.

For accurate references to the Criminal Code and any other related federal and/or provincial statutes,
including related case decisions, recourse must be made to the official volumes.

For further information, contact:
THE DIRECTOR
Provincial Bureau

Criminal Intelligence Service Ontario
25 Grosvenor Street, 9th Floor,

Toronto, Ontario
M7A 2H3

These materials are subject to copyright of the Queen’s Printer for Ontario. They cannot be used or reproduced in any

form or manner without the prior written consent of the Ontario Crown. Any inquiries for use or reproduction should

be addressed to the Director, Provincial Bureau, Criminal Intelligence Service Ontario.  Any violation of this copyright

will be rigorously pursued.

© Copyright, Queen’s Printer for Ontario 2003
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TOPIC: LAWFUL JUSTIFICATION AND THE
SURVEILLANCE OFFICER

OBJECTIVES:
At the conclusion of this presentation and the training course, the student will be able to:
        - State the issues in R v Shirose;
       - State the underlying considerations - Principle vs Practical;
        - List the three major issues to consider;
        - Define the terms: “competent authority”, “public officer”, “senior official”, public

authority”;
        - State the law enforcement principle of Sec. 25.1(2) CC;
        - State who may designate a public officer - Sec. 25.1 (3) CC;
        - State the restriction on the designation of a public officer - Sec. 25.1 (3.1) CC;
        - Identify designation is not permission & qualification does not equal license;
        - State the circumstances and requirements for emergency designation - Sec. 25.1 (6)

CC;
        - State the limiting conditions affecting a designation - Sec. 25.1 (7) CC;
        - State the three justifications for acts or omissions - Sec. 25.1 (8) CC;
        - State the requirements to satisfy proportionality - Sec. 25.1 (8) (c) CC;
        - State the two requirements in detail for certain acts - Sec. 25.1 (9) CC;
        - State the two requirements for a person acting at the direction of a Public Officer -

Sec.  25.1 (10) CC;
        - State the three limitations - Sec. 25.1 (11) CC;
        - State the peace officer issues unaffected by this section - Sec. 25.1 (12) CC;
        - State the Public Officer compliance issue - Sec. 25.1 (13) CC;
        - Identify when search warrants are required;
        - State the exception under the C.D.S.A. - Sec. 25.1 (14) CC;
        - State the application of C.D.S.A. relative to Sec. 25.1 CC;
        - State the Public Officer reporting requirements - Sec. 25.2 CC;
        - State the written notification requirement - Sec. 25.4 (1) CC;
through the use of question & answer technique, guided discussion, individual/syndicate and
practical exercises, as assessed by Course Staff.

METHODOLOGY: Lecture/Developmental
Guided Discussion and Debriefing
Individual and Syndicate Assignments

TIME ALLOWED: Classroom Session: 1.5 hours.
Practical Exercises: As determined by Course Staff

VENUE: Classroom and practical exercise setting.
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REQUIREMENTS: Student Notes/binder, Operational Notebook & related forms.
As determined by Course Staff

STAFFING: Course Staff as assigned.
Experienced Surveillance Officer

EQUIPMENT: As required by instructor - including computer projection system,
OH projector, flip charts & markers

HANDOUTS: C.I.S.O. Lawful Justification handout;
As provided by Course Staff / Exercise Leader.

REFERENCES:
C.I.S.O. Lawful Justification Handout
Bill C-24 (R.S.C.)
Criminal Code of Canada (R.S.C.)

C.D.S.A. (R.S.C.)
Canada Evidence Act (R.S.C.)

Case Law: R v Shirose (SCC)

Such other Case Law references as may be required, including rulings made during the operational
period prior to the legislated review date.
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DIRECTIONS TO INSTRUCTOR:

Pre-session: The students are to be supplied with a copy of the “C.I.S.O. Lawful Justification
Manual” prior to attending the course with instructions to review the document,
related case law, (specifically: R v Shirose), and the criminal code.

Create several simple scenarios involving different environments, mobile platforms
and persons to challenge the students to have them determine where lawful
justification requirements must be applied while completing a surveillance operation.
These scenarios should include situations where it does not apply or where CDSA
provisions may apply.

Session: This training session should use a practical (in-classroom) approach, utilizing the
students themselves and course staff to engage in applying the desired approach. Be
prepared to inject a scenario into the session at those times which present the best
opportunity to enhance student activity and discussion. Avoid providing answers to
students - use prompts, cues, etc. to have students think and provide you with the
answers through you leading them and through classroom discussion. The students
must provide the answers through their own creativity and ingenuity, both
individually and in syndicate format. This will provide the necessary motivation to
use that same creativity and ingenuity when engaged in a mobile surveillance
operation. You will demonstrate your motivation through your enthusiasm and
committment in mentoring the students both in the classroom and in the practical
exercise sessions.



Topic: LAWFUL JUSTIFICATION AND THE SURVEILLANCE OFFICER             February 2003

PAGE 6  OF  9

INTRODUCTION:

Law enforcement officers engaged in a surveillance exercise may be called upon to complete
their task in a manner which requires the officer to violate statute law. Traditionally, Sec.
25 CC provided a form of general authorization. However, recent case law decisions by the
court, specifically Shirose, have forced the Canadian Government to provide a formal set of
authorizations and prohibitions for peace officers set out in the Criminal Code. In these
circumstances, such requirements applies to federal statutes and provincial statutes where
involved. While other exemptions will still apply, Sec. 25.1 - Sec. 25.4 CC set out these
justifications and restrictions in statute form.  Law enforcement officers are required to know
how to apply for designation, operate within the provisions and provide the requisite
reporting, when conducting surveillance where lawful justification will apply.

You were supplied the C.I.S.O. Lawful Justification Manual prior to attending the course
with the instructions to review the legislation and attached case law. This lesson will be
presented in support of your personal research.

PRESENTATION:

DIRECTIONS TO INSTRUCTOR:

Throughout this presentation you are to avoid providing answers to students - use prompts,
cues, etc. to have students think and provide you with the answers through you leading them
and through classroom discussion.

Q.T.C.: What are the main issues arising from Shirose?

A.R.:
        - SCC states police do not enjoy immunity when engaged as agents of the Crown
        - police do not enjoy immunity through a “law enforcement” justification at common law
        - if immunity is needed, Parliament will delineate it

Q.T.C.: What the three main issues to consider?

A.R.:
        - qualification, justification tests, limitations
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Q.T.C.: Define the terms competent authority, public officer, senior official, public
authority.

A.R.:
        - competent authority - member of police serve and the Minister
        - public officer - peace officer
        - senior official - designated and responsible for law enforcement
        - public authority - civilian oversight group

Q.T.C.: What is the law enforcement principle?

A.R.:
        - public officers carry out duties within the law
        - person who act on behalf of public officer operate within the law

Q.T.C.: Who may designate you?

A.R.:
        - only a competent authority

Q.T.C.: What is a restriction on public officer designation?

A.R.:
        - there must be a public authority (not peace officers) in place to review designation

Q.T.C.: What does designation mean?

A.R.:
        - it is not permission to break the law other than as designated
        - it a not a licence to break the law - only as prescribed by the designation

Q.T.C.: What are the circumstance for emergency designation?

A.R.:
        - not more than 48 hours
        - must be exigent circumstances
        - public officer would be justified
       - duration limitation of designation
        - acts or omissions would otherwise be an offence
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Q.T.C.: What are the three justifications for acts or omissions?

A.R.:
        - engaged in investigation under offence or enforcement of Act of Parliament or criminal

investigation - AND -
        - designated under ss. (3) or (6) - AND -
        - believes on reasonable ground that acts or omissions are proportional in relation to

criminal activity/offence having regard to availability of other means

Q.T.C.: What are the two requirements in detail?

A.R.:
        - is personally authorized in writing
        - believes on RG necessary to preserve life or safety of another person, OR prevent

compromise of identity of UC or informant or agent, OR prevent imminent loss or
destruction of evidence of an indictable offence.

INSTRUCTOR: Comment may be made regarding the use of informants and agents,
however, that is usually the perview of the investigator, not the
surveillance team.

Q.T.C.: What are the three absolute limitations on peace officers?

A.R.:
        - nothing justifies the intentional or criminally negligent causing of death or bodily harm to

another person, OR,
        - nothing justifies the wilful attempt to obstruct, pervert or defeat the course of justice, OR,
        - nothing justifies the conduct that would violate the sexual integrity of an individual.

INSTRUCTOR: Engage a discussion here of the exemptions that exist under the Laws of
Canada that Sec. 25.1 - Sec. 25.4 CC does not affect.

Q.T.C.: What is the compliance requirements for evidence?

A.R.:
        - you remain criminally liable for failing to comply with any other requirements in

gathering evidence.

INSTRUCTOR: Engage in discussion here regarding the C.D.S.A.
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Q.T.C.: What are the reporting requirements for a public officer?

A.R.:
        - shall as a soon as practical file a written report

PRACTICAL SCENARIO OPPORTUNITY:

INSTRUCTOR: Insert selected scenario. Present scenario to students. Use pictures and oral
or written instructions.  Can be used for syndicates, if required.  Suggest
limiting to individual activity given lesson content and time allotted. Ensure
sufficient time for student responses to exercise requirements.

MANDATORY - all students must be participating. Carefully evaluate the
individual and the response.

SUMMARY/CONCLUSION:

As you have seen through the discussion and your research, the usual common sense limitations
have now been put into statute form and requirements added to ensure compliance. Obviously there
is still the issue of civil liability and this must not be forgotten.  The decisions you make are yours -
make them very considered decisions. Pay close attention to directions from your Crown, how your
courts are viewing this legislation regarding your testimony in court and any appeals that are made
in the country regarding this legislation. 
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