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INTRODUCTION

The Right Attitude and the Right Approach to Police / Prosecutor Relationships 

Attitude 

The maxim "nothing ventured, nothing gained" is certainly true in the field of 

law enforcement. Attitude is everything. A positive attitude is necessary if we 

are to properly protect the public, which is the reason for our existence.

Yet one doesn't have to look too far these days to encounter law enforcers whose specialty is a negative attitude. Experts in why things can't be done are readily identifiable by their consuming interest in protecting themselves from risk although this "risk" is usually imaginary or grossly exaggerated. Daring nothing, they accomplish nothing.  

Timidity has all too frequently replaced pride. The hunters demonstrate the fear which ought to be displayed by the hunted. Yet without hunters, there are no hunted, and serious crime flourishes. If only the timid could believe that there is nothing to fear when honourably hunting the truth.

In stark contrast to such negative attitudes, this  book contains the tools - the knowledge, the strategies, and innovative techniques - to do the job well and enjoy it, while taking the "  bad guys " off the streets.  It's theme is that just about anything worthwhile in the field of law enforcement can legitimately be accomplished with effort and perseverance as long as a keen attitude and teamwork prevail and ego stays parked in the underground garage where it belongs. This is particularly important in the crucial relationship between investigator and prosecutor. Accordingly, this is a book for investigators, prosecutors and managers who care about the work.  

Obviously, the public cannot be properly protected by timid prosecutors afraid of their own shadows or selfishly fixated on rear view mirrors for the sake of career advancement. Some prosecutors who aspire to be judges have ceased to act like prosecutors. It's great that they want to be judges some day, but the time to act like a judge is after they are appointed , not before. 

This book is not for the politically correct who take offence at the notion that there are " bad guys " and shudder at the title of this book " Convicting the Guilty ! ". The politically correct are forever talking about " the optics " of a situation rather than what is the right thing to do. Pity the public when the politically correct occupy space posing as law enforcers. 

The Supreme Court of Canada has stressed that Crown prosecutors need to be vigorous and strong advocates if the criminal justice system is to function as it is supposed to. Such a role is not inconsistent with the role of the Crown as a "minister of justice" in seeking truth and ensuring fairness. 

In R. v. Cook (1997) , 114 C.C.C. (3d) 481 at p. 489 (S.C.C.) the Supreme Court of canada had this to say :  " Nor should it be assumed that the Crown cannot act as a strong advocate within this adversarial process. In that regard, it is both permissible and desirable that it vigorously pursue a legitimate result to the best of its ability. Indeed, this is a critical element in this country's criminal law mechanism."  Yet strong Crown advocacy appears headed toward extinction in some areas of this country.  Some prosecutors are so intent on appearing fair that they have effectively become mediators and facilitators, no longer fair to their real "clients", the public.

The author challenges the reader to believe that integrity and honest motivation to do the right thing will ultimately triumph. You may sometimes be faulted for judgment and indeed you may not be promoted as rapidly as someone who risks nothing.  But you will  be respected grudgingly  even by your detractors who will need you when serious work needs doing. You will be able to look yourself in the mirror with pride most days; and enjoy job satisfaction.  You will have something to be proud of when you reach your rocking chair.

The right attitude is to be found in the following words used to describe former United States President Theodore Roosevelt : 

" The credit belongs to the man who is actually in the arena; whose face is marred by dust and sweat and blood; who strives valiantly ; who errs and comes short again and again ; because there is no effort without error and shortcoming ; who does actually strive to do the deeds ; who knows the great enthusiasms, the great devotion, spends himself in a worthy cause; who at the best knows in the end the triumph of high achievement ; and who at worst, if he fails, at least fails while daring greatly, so that his place shall never be with those cold and timid souls who have tasted neither victory nor defeat ."

The right attitude is clearly visible whenever an investigator or prosecutor welcomes help from any trustworthy source offering help in good faith .The wrong attitude is pre-occupied with preserving local fiefdoms like some insecure feudal landlord, and it's practitioners are unwilling to share information and accept help. This branch of the wrong attitude is sadly best exemplified by the infamous turf war between Ontario police agencies investigating the notorious killer Paul Bernardo. Yet years after Supreme Court Justice Archie Campbell wrote a well reasoned and widely publicized report documenting how that turf war hurt that investigation, this isolationist mindset remains widespread throughout law enforcement to our detriment. Unwilling to trust and work with each other, we end up with a fraction of the effectiveness we could achieve if we weren't so rigid and insecure. . 

To complement the right attitude, it helps to acquire a mindset capable of "thinking dirty " while acting honourably.  There is nothing wrong with crafty strategy if it is honestly and lawfully deployed against serious criminals.  We can be both the ally of the innocent and the scourge of the guilty if we seek only the truth.

The Crucial Relationship Between Investigators and Prosecutors 

Along with a disintegration in attitude, a disintegration in teamwork between police and Crown all too often rears its ugly head.  How sad it is to see the Los Angeles police and prosecutors blame each other in their books written in the aftermath of the O.J. Simpson acquittal.  It is now apparent that they never had a functioning team during the latter stages of the investigation and throughout the trial.  They failed to realize that this would contribute to defeat. They set out to convict O.J. Simpson and ended up tarnishing themselves.  This is no coincidence.  When ego and distrust are allowed to flourish in criminal investigations and prosecutions, and arrogance replaces teamwork , the winners are inevitably the criminals. This virus has spread to Canada.

In some areas of this country, police and prosecutors are virtual enemies or at best, merely tolerate each other.  Little wonder their batting average at trial is awful. We must co - operate with each other and work as a functioning team or pay the inevitable price of disorganization and acrimony which lead to half - hearted, low quality prosecutions.  Why should a judge or jury respect and trust us if we do not even respect and trust ourselves ? 

Prosecutors should be helping police investigators by providing legal advice during investigations, not waiting in ambush to assassinate the Crown brief and tear the case apart, after the investigator gets up enough nerve to give it to the prosecutor. Police and prosecutors should be building cases together in this complex legal system. The Supreme Court of Canada has ruled that professional advice given by prosecutors to police officers is protected by solicitor - client privilege. ( R.v. Shirose 

( 1999 ) , 133 C.C.C. ( 3d) 257 ( S.C.C. ) The Nova Scotia Court of Appeal has ruled that legal advice by prosecutors is perfectly proper during police investigations. ( R.v. Regan ( 1999 ) , 137 C.C.C. ( 3d ) 449 at p. 511 ( N.S.C.A. )

The advice given and all discussions surrounding the advice are not disclosable to the defence , and neither police nor prosecutor can be asked about it in the witness box . The privilege which is similar to solicitor - client privilege belongs to the police officer, and remains intact unless and until the officer waives it. (R.v. Shirose ( 1999 ) , 133 C.C.C. ( 3d ) 257 at p.p. 288 - 291 ( S.C.C.) The justification for this rule is logically explained as follows at page 288 as follows: 

" The legal system , complicated as it is, calls for professional expertise . Access to justice is compromised where legal advice is unavailable. It is of great importance therefore that the RCMP be able to obtain professional legal advice in connection with criminal investigations without the chilling effect of potential disclosure of their confidences in subsequent proceedings . " 

These rulings create the potential for the same prosecutor to provide legal advice during the investigation and to prosecute the case that results so long as the police investigators have no need to waive privilege ( eg. in order to justify their conduct and demonstrate good faith ) .  The author has frequently done this, and has never been ordered removed from a case by the courts although the defence have on rare occasion tried to achieve this result. Obviously another Crown prosecutor handles such an application. 

There are limits to the police / prosecutor relationship which were carefully explored by the Nova Scotia Court of Appeal in R.v. Regan ( 1999 ) , 137 C.C.C. ( 3d) 449 ( N.S.C.A. ) , the notorious sexual assault prosecution against the former premier of Nova Scotia. 

The majority of the judges agreed that the Crown can play a proper and legitimate role during police investigations providing that the independence and distinct roles of both police and Crown are respected and that no improper motives are present . ( Regan  p. 512 ) I suppose they have in mind such things as vendettas and prosecutions launched for oblique motives having little or nothing to do with the actual charge. 

In the aftermath of the Regan case , and drawing upon the author's own extensive experience , the following appear to be appropriate roles for the prosecutor during police investigations : 

· To give legal advice , if requested , including advice about the strength of the 

case ( Regan at p. 511 ) 

· To provide timely legal advice on the need for warrants ( eg. General Warrants, 

Feeney endorsements etc.) and the form and content of all complex search documents 

· To advise on the sufficiency of grounds and to assist in the articulation of 

grounds for search warrant informations and wiretap affidavits ( Regan p. 513 ) 

· To provide advice on whether or not there is enough evidence to justify a 

charge and if so what charge(s) . To provide advice as to what other evidence would be useful. To provide advice as to whether or not a prosecution is viable in view of the tests applicable in that jurisdiction ( eg. reasonable prospect of conviction ) ( Regan at p.p. 511, 512, 514  )

· To give strategic and tactical advice, if requested , on issues related to the

prosecutor's expertise and areas of authority ( eg. whether or not the Crown would be prepared to grant immunity or leniency to a potential witness )

· In New Brunswick, British Columbia , and Quebec to screen cases before charges are laid 

It is clearly inappropriate that the prosecutor endeavour to direct and /or control the investigation .This happens in the United States, but there is no way that this is recognized as a legitimate part of the Canadian experience. 

Despite the ruling in Regan that it is not improper for Crown prosecutors to interview witnesses during the police investigation, this remains a highly contentious issue across the country ( as was clear from the expert evidence called in this case ). This is seldom done and if done is primarily confined to interviewing reluctant complainants in sexual assault prosecutions in order to encourage such complainants to proceed to court . On occasion it has also been done to weed out cases that are going nowhere thereby sparing everyone , including the accused , needless grief. There is obviously a real prospect that the prosecutor who interviews witnesses at this stage will become a witness. The author has never engaged in this practice , and does not recommend it. Such practices tend to make the prosecutor an investigator thereby blurring the independent roles the court in Regan was concerned to maintain. 

There is more talk than ever before about assembling American style " strike forces " in Canada , composed of teams of prosecutors and police to combat organized crime , and some action has resulted. To date, prosecutors acting as legal advisers , but not as trial prosecutors, have been placed in some specialized police units , especially proceeds of crime units . One progressive and successful experiment has featured two experienced prosecutors working full time in the Durham Regional Police sexual assault unit in Ontario ( Oshawa , Whitby area ) on a six month rotation helping to sort out and improve the quality of sexual assault cases that will go to court. 

Who can rationally argue against the police having legal advice so that they comply with the law during investigations ? 

Who can argue against obtaining evidence properly in the first place so that it is admissible in court, rather than expending needless effort fighting over  preventable errors later on in court with the risk of losing the evidence ? 

Where is the evidence that the police corrupt prosecutors and that a close working relationship between police and prosecutors produces evil ? Common sense would suggest that a good working relationship would tend to produce a high level of candour and mutual respect leading if anything to more professional investigations. 

The author has been advising the police during investigations for almost thirty years.  I have no doubt that the result has been a higher frequency of " rightful convictions " than would otherwise have been attainable. As I write this we have just successfully completed a first degree murder trial . During the investigation, a police / Crown team working together day and night produced a full blown non - consent wiretap relying upon urgency within days of the coldblooded execution of a bank employee during a bank robbery .The authorization granted by a judge at night at his home during a snowstorm yielded crucial evidence against the shooter and another robber with only hours to spare before the shooter fled Canada. 

A Crown colleague and I made many strategic suggestions to the investigators as the investigation progressed which were well received . Most of these suggestions were implemented and many were improved upon by the investigators as we brainstormed in a " think tank " atmosphere. The few that were not implemented caused no resentment or bitterness as egos were not on the line. Even though the investigators clearly have the last word during an investigation it never gets to that if trust and respect are in the room. 

When it came time for the preliminary hearing and trial, the homicide detectives were an invaluable help making many welcome constructive suggestions including suggestions as to how to examine and cross-examine witnesses and about the author's opening and closing address to the jury. There was superb teamwork from the start of the investigation to the verdict . An outside observer would not have been able to spot the transition from the police having the last word in the investigation to the Crown having the last word during the trial because no-one needed the last word. The team remained intact and all team members continued to want what was best for the case. What is wrong with this picture ? This case is no fluke , how many other examples of similar successes would you like ? 

Apparently some  prosecutors are still reluctant to give the police any advice at all during investigations . In the aftermath of the Supreme Court of Canada decision in Shirose and the Nova Scotia Court of Appeal's decision in Regan , and in light of the obvious advantages referred to above, it is time these prosecutors justified their position which the author suggests is out of step with the law, their duty to the public, and common sense. 

For every one of those prosecutors there is at least one police officer who is opposed to ever telling the prosecutor what is really going on. To such investigators, like mushrooms, prosecutors should be kept in the dark, and only told what it is thought they need to know . It is obviously impossible to provide proper legal advice in such circumstances. However , some such officers are quick to seek advice giving the prosecutor a fraction of the real facts so that they get the opinion they want. They then note the legal advice ( which they have in reality provided to themselves) with great flourish in their notebooks, the better to hang the prosecutor out to dry if it becomes necessary. They then wonder why the better prosecutors aren't too keen to do cases with them. Somehow we have to convince such investigators that their discussions with the prosecutor are protected by solicitor - client privilege and that this silly game defeats the teamwork so necessary to success. In turn, prosecutors are going to have to learn to keep secrets like the rest of the legal profession does.  If this book has any effect on breaking down these foolish barriers by itself providing the legal advice investigators need , it will have accomplished something. 

In order to give the reader confidence, he or she should realize that most of the  concepts in this book are not hypothetical or unproven. They are explained with reference to decided case law invariably at the Supreme  Court of Canada or Court of Appeal level. The reader will find many areas of the law to be more favourable to law enforcement than commonly believed.  Most concepts in this book are the fruit of actual experience. They can be used to convince rational negative thinkers. 

If we seek only the truth, and try to protect both the public and the innocent in the process, we cannot go far wrong. But we must care and we must try. If you care about protecting the public , still enjoy your work, and remain willing to try, this book is for you.

CHAPTER ONE  - OBTAINING  ADMISSIBLE  STATEMENTS

INTRODUCTION

To convict someone using the truth from their own mouth is both satisfying and just.  The goal is to obtain the truth from suspects in a manner that is voluntary in law, does not breach the Charter, and is therefore admissible evidence.To do this effectively, investigators will need to be shrewd and crafty in the process, and not ashamed to acknowledge this in court.  Prosecutors need to be creative and knowledgeable as well.  Shrinking violets should remain in the garden.

It is the theme of this chapter that these objectives are attainable, and further that appellate courts are much more receptive to strategic interview techniques than investigators and prosecutors imagine.  The chapter is written from the perspective of investigators but contains important knowledge for prosecutors as well. 

This chapter proposes a recipe which maximizes the chance of investigators obtaining a statement the courts will recognize as admissible .The trend of appellate courts to respond more favourably to legitimate interview strategies, particularly where the statement is taperecorded ,is evidenced by the following comments in the Ontario Court of Appeal decision in R. v. Barrett (1993) 82 C.C.C. (3d) 266:

" Trained police investigators understand the psychology of criminal behavior and recognize symptoms of guilt or innocence. They have methods of questioning to reveal one or the other, and to draw confessions from the guilty. These tactics and techniques are described in full in Criminal Interrogation and Confessions, (3rd ed., Inbau, Reid and Buckley).  So far as I can see, there is nothing offensive in these techniques, but the fact that I have never seen them outlined in viva voce evidence on a voir dire  suggests that the police may be reticent in publicizing their methods.  They need not be.  The sole criterion is that the statement be voluntary. "

Since the "Reid technique " remains the training standard for advanced interrogation in Canada, and is an aggressive technique, it is welcome news that the Ontario Court of Appeal has blessed it.

That court went on to say that " the public perception of police integrity can be assured by the simple expedient of the use of videotape in all reasonable circumstances where controversy may arise ."
Although the Barrett decision was later reversed by the Supreme Court of Canada, on other grounds , the portion concerning accused statements was left untouched.  Accordingly, video taping or at least audio taping the interview is very wise and most judges have come to expect it.

A decision of the Alberta Court of Appeal (R. v. Paternak (1995) 101 C.C.C. (3d) 452 (reversed on other grounds (1996) 110 C.C.C. (3d) 382 (S.C.C.)) further illustrates this refreshing trend of courts to be increasingly sympathetic to police interview strategies. The Paternak case decides that powerful police influence is not enough to render a statement involuntary so long as the accused has been " Charterproofed " ( which means he has been given his rights to counsel properly and preferably has spoken to counsel before the interview begins ) . This case decides that just because the police use strategies involving subtle and sophisticated ploys like exaggerated accusations, or hints at possible defences, or take advantage of despair or loneliness does not make a statement involuntary. An important quote from this case is as follows ( at p.461 in the Court of Appeal ) : 

 " For an otherwise healthy and mature human to be deprived of an "effective choice" (as to whether or not to talk) the police influence must be so overbearing that it can be said that the subject has lost any meaningful independent ability to choose to remain silent, and has become a mere tool in the hands of the police."

The Quebec Court of Appeal has declared that police persuasion which does not deprive the suspect of his right to choose to speak or not , does not violate the right to remain silent. Nothing prevents the police from obtaining admissions from a suspect who has previously invoked his right to silence, on the condition that they do not use reprehensible means to get the suspect to speak. ( R.v. Timm ( 1998 ) , 131 C.C.C. ( 3d ) 306 ( Que.C.A. ) 

Accordingly, the law is steadily becoming more favourable for aggressive interview techniques.  The lines in the sand must still be respected, but read on because their location is better known than ever. The reader will be particularly encouraged by the Supreme Court of Canada decision in Oickle analysed in depth in this chapter. ( R.v. Oickle ( 2000 ) ,147 C.C.C. (3d) 321 ( S.C.C.) .

THE THEORY BEHIND THE RECIPE PROPOSED IN THIS CHAPTER 

We suffer most of our statement defeats in court through section 10 Charter breaches involving the right to counsel.  We lose the remainder of the time through inability to prove voluntariness beyond a reasonable doubt. Let's first analyse why we are so vulnerable to Charter defeat.

Obviously some suspects or accused who exercise the right to counsel, may choose not to talk at all. On the other hand, the failure of law enforcers to provide this right properly, virtually guarantees that the statement will not be admissible.  Some law enforcers try to walk  this tightrope by affording the right to counsel, but subtly discouraging  the subject from actually using it.  The investigator becomes placed in a hopeless conflict of interest.  Such techniques usually cannot withstand judicial scrutiny without the truth being stretched. The recipe for interviews contained in this chapter proposes facing this situation head on by ensuring that the suspect or accused does talk to counsel at the start , and then later creating a strategic climate where counsel's anticipated advice to say nothing is either rejected or forgotten because of overtaking events, or overcome by legitimate persuasion. By guaranteeing compliance with the Charter, we will have " Charterproofed" the statement.

Note taking in the presence of the suspect often discourages  meaningful discussion. The suspect or accused either chooses his thoughts and words with such care that spontaneous flow and candour is lost, or the notetaker can't keep up, resulting in a paraphrase or artificial slowdown of the conversation. The proposed recipe eliminates note taking replacing it with video or audio taping.

Unsure of what the courts will accept ,investigators are reluctant to use tricks or to admit that they have a strategy.  The recipe proposed in this chapter suggests only the type of tricks and strategies the courts will accept , which still provides considerably more scope than most investigators believe is legitimately available.

Although the courts increasingly expect that statements will be video or at least audio recorded, investigators fear that their interview techniques won't withstand such scrutiny.  Accordingly there is no recording made at all, or only the ultimate confession is recorded. This recipe provides for recording the whole interview, using at least audio. This chapter clarifies how far investigators can go and suggests ways to avoid the "landmine" areas.

There is a tendency to repeatedly  and unnecessarily caution subjects after the initial rights are given. Naturally suspects or accused are likely to talk less, the more they are cautioned.

This recipe provides for one proper caution only, early in the sequence, unless the situation changes from detention to arrest, new crime is disclosed by the person being interviewed , or the crime under investigation becomes more serious (e.g. the victim dies).  In these three special situations the caution and rights to counsel process must be repeated again from the start with the new situation ( ie : the change in jeopardy ) clearly explained. Otherwise , caution right and caution once. 

A RECIPE FOR SUCCESS FOR POLICE INTERVIEWERS 

Success = Getting the truth, and getting it into evidence

Winning the Caution Round 

Caution right, caution once . It is recommended to read the caution card slowly and then translate it into simple language  e.g.. " You don't have to talk to me or any other police officer if you don't want to. If you talk to me I will tell the judge in court what you said ".  Make sure that the subject understands the caution by having them tell you in their own language what it means.  If other officers have been in contact with the subject, discuss with the subject how these other officers treated the subject and confirm no threats or promises were made and that there were no discussions about the offence. This is the functional equivalent of a secondary caution and is much better then rattling off a long winded poorly understood secondary caution .

Taperecording the caution to prove conclusively that the accused understood it is strongly recommended. 
Don't be too quick to arrest unless the grounds are clear.  Do caution the subject early, that he or she may be charged, also give the Charter rights to counsel early whenever detention is even arguable, but take your time before concluding that you have reasonable and probable grounds to believe a suspect has committed the offence.  The legendary television detective "Columbo" uses this approach and is slow to arrest.  This is a very fair approach and most courts will respect you for it. It is also a subtle and effective, yet acceptable, inducement to talk .

You may wish to consider warning the accused at this stage that he can be videotaped  and audiotaped at all times back at the station except when he is talking to a lawyer where his privacy will be guaranteed. The advantage of such a warning is that the accused would not need to be told later that the interview is being videotaped. If you like this idea be sure to warn the accused on tape and make sure he understands so that we will " own " this point . 

Remember that whenever a suspect is even arguably detained, even though there has been no arrest, take no chances.  Give the rights to counsel and the caution.  The courts are quick to conclude detention which triggers Charter rights.  

The " Poster Boy " Arrest 

In some investigations , if time and resources permit , it may be desirable to have an officer totally uninvolved in the investigation do the arrest , perhaps even a relatively inexperienced yet highly presentable young officer a.k.a. " the poster boy "  ( with appropriate backup ). The reason for this is to avoid any suggestion or even suspicion  that the accused was questioned at the scene which we could encounter if one of the actual investigators makes the arrest. Obviously this luxury may not be available for many reasons. 

All we want is a polite chauffeur who will taperecord the caution and rights to counsel and do a superb job on them.  We are not seeking any admissions at this stage as experience has shown that any victory now, will probably not survive in court. There is a serious risk that any questioning at the scene of the arrest, even if the accused says he doesn't want to consult with counsel,  will contaminate a subsequent confession in the interview room. You can be sure the accused will  have a change of heart and a memory transplant  come trial time.  If the accused blurts something out, the " poster boy " will catch it on the taperecorder. However, the poster boy will be instructed not to question the accused which will be easy since he knows nothing about the case.  

Winning the Drive Back to the Station 

The drive back to the station is a vulnerable time for admissibility since it is frequently suggested by the defence that threats or inducements were a feature of the taxi service provided.  Here is where the " poster boy " is bulletproof since such suggestions are silly given his lack of involvement in the investigation. Alternatively, the drive back can be taperecorded , but such tapes are of notoriously poor quality because of road noise.

Frequently we will have to be content with confirming on the interview room video that there were no discussions about the case or the accused's future on the drive back. This is far better than nothing. 

One innovative approach to the drive back is to round up several accused named in a wiretap authorization and put them together in a wired prisoner escort van on the way back to be interviewed (where there is already an authorized wiretap which names a prisoner escort vehicle as a place ) .Such an investigative plan ought to be disclosed in the wiretap affidavit. This involves advance planning but has obvious potential. Since they are speaking to each other the statement admissibility rules and " cell shot " rules don't apply. At the least , valuable information about their likely attitude in the interview room can be obtained. 
THE CRUCIAL " CHARTERPROOFING " STEP

Contact the subject's lawyer or legal aid duty counsel, as soon as you reasonably can, before any questioning begins. An initial call to duty counsel can be made as soon as the arrest is confirmed with a request that duty counsel call back at the estimated time of arrival of the accused back at the station. Put the subject on the telephone with the lawyer, affording them privacy. Even if the subject doesn't ask for counsel, tell them you are arranging or them to speak with counsel.  Make notes of the lawyer's identity.  Do this automatically, unless the  subject insists that he or she doesn't want legal advice; if this happens, document this insistence on video or audio tape right away.  This part of the recipe seeks to eliminate Charter problems before any interrogation is done. Using this recipe, we have perfectly documented compliance with the Charter, which virtually eliminates our number one court problem. The subject is now " Charterproofed ". 

Tell the subject and the lawyer nothing about the investigation at this early stage other than the bare bones charge, or if no arrest has yet been made, the type of investigation. You are under no legal obligation to discuss details of your confidential investigation with any citizen, including lawyers, suspects, and accused.  Disclosure doesn't rear its head until after the bail hearing.  Politely explain that you must preserve confidentiality at this stage.  Do not tell the subject or the lawyer anything about the evidence or make any comments about the strength or weakness of the case before the actual interview begins.

Using this recipe, the subject and the lawyer will have less to talk about and the subject will be less prepared in the interview room.  The lawyer will certainly advise the subject not to talk to the police, but the subject probably already knows that from general life experience. Accordingly, investigators have lost nothing, and have gained a Charter of Rights breakaway. 

Having spoken to a lawyer, the subject is now presumed to understand his or her legal rights especially the crucial right to remain silent.  If the subject can now be legitimately persuaded to talk , chances are what he says will be admissible.  Indeed, it is arguable that actual access to a lawyer dispenses with the need for a primary caution (since it is assumed he received the equivalent from the lawyer) but why tempt fate?  ( R. v. Van Den Meerssche (1990) 53 C.C.C. (3d) 449 (B.C.C.A.) at pages 459,460)

Once the subject has been " Charterproofed " , there is no requirement to provide further cautions unless the charge or the facts become more serious or new crime is revealed. If jeopardy does change, investigators must caution on the new charge and then arrange for the accused to contact counsel again before continuing the interview unless the accused makes it clear on video or audio that he does not wish this opportunity. 


The Preparation Period 

Put the arrested subject into the cells while you legitimately plan your interview strategy, topics and technique. Keep the detained subject in the interview room.  Take your time in the case of the arrested subject to properly prepare. A good interview demands plenty of preparation. The investigators in the infamous Bernardo case prepared for less than one half hour due to rivalries between police forces.  Are you surprised that their inverview went nowhere?  Make notes of what you did to prepare so that the court can see that the preparation time was legitimate.  In the case of the detained subject, you have less time making a previously prepared interview desirable.  Be sure to provide food and sleep (where appropriate) and to document that this has happened.  It is very common for the defence to rely upon lack of food and sleep.

This preparation period is an excellent time for an undercover " cell shot ". Obviously an advantage of a legitimate preparation period is that the legal advice and the caution may begin to diminish in effect , but this practical reality should not be abused. 

UNDERCOVER  POLICE CELL  STATEMENTS ( " Cell Shots " ) 

This technique remains perfectly legitimate but is governed by some very tight rules. 

The Supreme Court of Canada has ruled that we break the section seven Charter right to remain silent if an undercover operator tries to elicit information in the cells from the accused . ( R.v. Hebert (1990 ),  57 C.C.C. ( 3d ) 1 ( S.C.C. ) and R.v. Broyles ( 1991 ), 68 C.C.C. ( 3d ) 308 ( S.C.C.) The bottom line is that the accused must volunteer information about the offence to the undercover operator in the cells or we won't be able to use it in evidence. For all practical purposes the Supreme Court of Canada has interpreted the Charter such that the confession rules as to voluntariness which apply in the interview room also apply in the cells even though the accused doesn't know he is speaking to the police or a police agent. 

The accused does not have to tell us he wants to remain silent in order to have this right to remain silent in the cells. We are not entitled to assume he may talk to the interviewers and therefore doesn't want this right. ( R. v. Liew ( 1999 ) , 137 C.C.C. ( 3d ) 353 ( S.C.C.) The Liew case has closed a window of opportunity which previously existed in this regard. 

There is no longer any way around the elicitation rules. However it is still fair ball to plant an undercover operator in the cells to try to obtain a confession. We just have to follow the elicitation rules. As the Supreme Court of Canada said in Liew at p. 367 :  " In a more perfect world , police officers may not have to resort to subterfuge, but equally, in that more perfect world, there would be no crime. For the moment , in this space and time , the police can , within the limits imposed by law , engage in limited acts of subterfuge. " 

What are the " Elicitation Rules " ? 

We must avoid at all costs the undercover operator conducting what amounts to an interrogation in the cells. This means that the undercover operator must not direct the conversation in any manner that prompts , coaxes, or cajoles the accused to respond. The operator must not cause the accused to speak  about the offence by depriving the accused of the choice as to whether or not to speak about it. We must use great skill to navigate this highly artificial legal mindfield . The challenge is to get the accused to talk about the offence without causing him to talk about the offence. If this sounds like legal hair splitting , it is. How do we  do this ? 

We stand a much better chance if the undercover operator hasn't earlier been involved with the accused so that we don't exploit any special characteristics of their ongoing relationship. ( Liew p. 370 ) However we can pretend to arrest an operator in the same roundup and supposedly involved in the same crime as the accused if this suits our plan. 

Once the accused starts talking about the offence , the operator can talk about it as well as long as the operator isn't grilling the accused but is clarifying what the accused has said and/or  making remarks about the operator's own criminal conduct , the operator's own troubles with the law or other criminals etc. 

Even if nothing much is achieved by way of obtaining a statement, the undercover operator in the cells can be pulled out of the cells for a debriefing before or during the video interview and will often be able to obtain useful intelligence for the interviewer as to the accused's state of mind and what appears to be on his mind. If we do succeed in getting the accused to discuss the offence with the interviewer, he can be returned to the cells for more discussions with the undercover operator during breaks in the video interview. However, the undercover operator must go into passive mode if the accused decides to clam up with the interviewer. 

Advance planning can also enable us to have the police cells named in a wiretap authorization in advance of the arrest , and the investigative plan discussed above revealed to the authorizing judge in the wiretap affidavit. Remember that a wiretap is valid for the full sixty days regardless of success in the interim. Accordingly we may be able to pre-wire the cells in some investigations. 

The elicitation rule will not apply to a fellow inmate who is not a police agent. A mere expression by the police of interest in another inmate will not necessarily make an inmate a police agent. The question will be whether the interrogator inmate was tasked by the police to interrogate his fellow prisoner and whether the inmate to inmate discussion would have taken place in the form and manner that it did if the police had not been involved. ( R.v. Stark ( 2000 ), 145  C.C.C. ( 3d ) 129 ( S.C.C.) 

The " Last Supper " and the Movie 

When you are ready, take the subject from the cells directly to a video or audio room if one is available.  Failing that, use your own taperecorder with the subject's knowledge.   Be sure to tell them you are taping to avoid any argument that there is an unlawful search unless a warning was already given at the time of the arrest.

Even if there are signs to this effect prominately displayed in the sttation, all the subject has to say is that he was too pre-occupied to read them and we may be in search trouble for videotaping without a consent authorization. So be sure to have warned him earlier, or warn him about the videotape now. 

If the subject balks, explain that this is normal procedure intended for his or her protection while you complete the arrest report.  You can offer to provide a copy of the tape to the subject as part of a demonstration of your good faith.  This is not much of a concession as we will likely be providing a copy of the tape in disclosure in any event.  Do not seek the subject's consent to the taping unless it is obvious they will consent.  This is perfectly legal, as the subject has no reasonable expectation of privacy under these circumstances.  If the subject demands that there be no tape, get this demand on tape, and then comply, as you are now able to readily explain the absence of continued recording. Experience has taught us that even the most hardened criminals will speak on video tape. Perhaps this is to avoid looking foolish by not talking, just as a camcorder will frequently compel people to talk for the sake of talking.

Experience has also taught that particularly where the video recorder is small and out of sight, the subject may soon tend to forget that the interview is being videotaped.

Since the goal is for the interviewer to bond with the subject and avoid being stonewalled, in appropriate cases it has proven helpful for the interviewer to have a meal with the subject on video prior to the beginning of questioning. For obvious reasons we call this the " Last Supper " . It is an excellent time to establish rapport by discussing the subject's background while the meal is being consumed. We have to feed them anyway, let's get some mileage out of the meal. It may be possible to subtly switch over to questioning about the offence while the meal is underway. 

It has proven to be disarming to some accused that the interviewer appears to be more interested in eating than talking about the offence. It is also very hard for the accused to go into a shutdown stonewall routine when all he is being asked to do is to pass the ketchup. The meal is an excellent opportunity for a painless secondary caution which will be discussed next. 

Painless Secondary Cautions

The secondary caution is difficult for many subjects to understand, and does not seem to impress the judges. The purpose of the secondary caution can be informally accomplished on video by asking the subject if he has been properly treated by other officers and whether any other officer has discussed the charge(s) with the subject.  Since this is a controlled environment, we have the ability to ensure there are no surprises.  Alternatively, avoid any other officers coming into contact with the subject, thereby eliminating any need for a secondary caution.  If unavoidable, plan on calling these additional officers as well briefed witnesses on the voir dire.  These additional officers must not discuss the case with the subject, and should not have investigative duties in connection with this case.  We are trying to avoid needless cautions which may cause the subject to clam up. There is no need for a formal secondary caution if this recipe is followed.

Solo Interviewer with Backup Interviewer in the Bullpen 

It is recommended that there only be one interviewer in the video room with the subject.  It is more likely that intimate or sensitive information will be revealed in a "one on one" investigative interview.  Rapport will be easier to establish.  The video itself is the perfect witness making the second investigator unnecessary.  No notes need to be made of the interview as the making of notes would operate as a distraction and a constant reminder to the subject of the risk of speaking." Sergeant Video " is an impeccable witness.  A backup interviewer can be immediately outside the interview room , watching the video monitor. 

Start with the Subject's Background Seeking Bonding Topics 

One technique is to start the interview with the subject's background on the pretext that you need thorough information for the arrest report.  This is your opportunity to size up your subject, as well as to loosen the  subject's tongue, while you ask routine questions about the subject's  background, and make small talk.  If the subject objects to the arrest report process, explain that this is for the purposes of their bail hearing, to show the justice of the peace or judge the subject's roots in the community.  If the subject asks your position on bail, you can respond that you don't know enough about them to make an intelligent decision yet.  If you obviously do know about them, you could say that you are preparing the arrest report for the Crown prosecutor's consideration, as the prosecutor will be making the bail decision.  Whatever you do, do not promise release, and do not threaten that you will oppose bail unless the subject gives an incriminating statement.

Selecting an Initial Strategy  

Themes and ideas are what produce confessions. Rarely do confessions result from simply asking questions.  

Categorize the subject if you haven't already done so into one of the following categories:

A) Subject's Guilt or Integrity Uncertain or


B) Subject's Guilt or Dishonesty Seems Definite or Reasonably Certain

Different interview techniques should be used depending upon the categorization. Select an Initial Tactic and Interview Technique, putting the subject back into the cells if you need more time.  Also select at least one fallback technique.  It may be helpful to plan one topic at a time anticipating what you will do if the subject makes a certain type of response.  For instance, an investigator may decide to employ one or more of the following techniques recommended in the legendary "Reid technique" for subjects believed guilty.

a) Sympathize with the subject by saying anyone else might have done the same thing. ( eg. the suggestion that the act was spontaneous or provoked or the result of desperate circumstances ) 

b) Reduce the subject's feeling of guilt by minimizing the moral (not the legal) seriousness of the offence. ( eg. the act was not unusual, or the victim contributed to his downfall )  This technique requires great care since it may be interpreted by the accused as a promise of leniency which will make the statement inadmissible.

c) Suggest a less revolting and more morally acceptable motivation or reason for the offence than the one you know or presume. ( eg. alcohol or drugs reduced inhibitions , need not greed was the motivation )  

d) Sympathize with the subject by condemning others such as the victim, the accomplice, or anyone else upon whom some degree of moral responsibility might be placed. ( eg. the victim's careless practices created temptation ) 

e) Appeal to the suspect's pride by carefully selected flattery. Baseless ego often runs rampant in the criminal mind. ( eg. the suggestion that the plan was well thought out or that the perpetrator's coolness was reassuring to his victim ) 

f) Point out the possibility of exaggeration on the part of the accuser, or the victim or exaggerate the nature and seriousness of the event in order to give the accused an incentive to provide the correct version.

g)  Point out the futility of continuing criminal behavior. ( eg. stop now before someone gets hurt ) 

h) Try to get subject to admit lying about some minor aspect of the occurrence.  This first admission makes subsequent admissions easier.

i)  Get the suspect to place himself at the scene of the crime or in contact with the victim.

j)  Point out the futility of resisting telling the truth without making threats or promises.

k)  Play one co-offender against the other.  One way to do this is to play a video without audio to show the subject that the other subject is co-operating in your investigation.  You can justify not playing the audio on the basis that you are seeking the uncontaminated truth from this subject.  This particular technique is obviously of value where the other subject's statement is not helpful.  If the other subject's statement is helpful, by all means play it, or portions of it, to this subject. Any portions this subject accepts as true, become  his or her statement.  This can be a very powerful technique, since it gives this subject the impression that the other subject is testifying against them, which in fact may never happen.  Under the rules of evidence, Subject A's statement is not admissible against Subject B unless A testifies for the Crown at trial, and gives the evidence contained in his statement.  We are creating the illusion of accomplice testimony when we use this technique in interviews.

Frequently it is a good idea to give the offender daylight in the form of a " face saving out. " , since this will make a confession easier for him to live with. 

The interviewer's demeanour should normally reflect calm confidence, sincerity , and intense interest. 

Videotape or Audio Tape the entire interview.  Don't be discouraged by the recording of denials and exculpatory statements.  Often such statements can be proven false and become inculpatory.

THERE IS NO DOWNSIDE TO TRYING TO OBTAIN A  STATEMENT

Remember that only the Crown is permitted to put an accused person's statement into evidence, if the Crown chooses to do so.  Although a statement taken from the accused must be disclosed to the defence, the defence is not allowed to put the accused's statement into evidence, even if the defence calls the accused as a witness at the trial.

This is because of the rule against tendering self serving statements due to concerns about reliability.  If this were not the rule, the accused could give a scripted statement to investigators, force it into evidence, and then decline to testify.  (R. v. Graham (1972) 7 C.C.C. (2d) 93  (S.C.C.)); (R. v. Sean Claude B. Oct. 16, 1997 (Ont. C.A.)); (R. v. Terceira,(1998)  123 C.C.C. (3d) 1 (Ont. C.A.)) affirmed by the Supreme Court of Canada without reference to this point at ( 1999 ) , 142 C.C.C. ( 3d) 95. 

However, the accused is allowed to introduce a statement of denial he makes immediately on arrest but only if he testifies.  He is not allowed to put this statement in through cross-examining police officers.  (R. v. Crossley (1997) 118 C.C.C. (3d) 533 (B.C.C.A.))

TRICKS, TRAPS AND HEADGAMES

Do not be ashamed to use tricks as long as they do not involve the administration of justice.  The courts will condone tricks but not "dirty tricks".  "Dirty tricks" are those which in the opinion of the court shock the community's conscience.  The leading Supreme Court of Canada case on this subject, R. v Rothman (1981) 59 C.C.C.(2d) 30 (S.C.C.) has this to say about permissible tricks :

"It must also be borne in mind that the investigation of crime and the detection of criminals is not a game to be governed by the Marquess of Queensbury rules.  The authorities, in dealing with shrewd and often sophisticated criminals, must sometimes of necessity resort to tricks or other forms of deceit and should not be hampered in their work.  What should be repressed vigorously is conduct on their part that shocks the community.  That a police officer pretend to be a chaplain and hear a suspect's confession is conduct that shocks the community; so is pretending to be the duty legal aid lawyer eliciting in that way incriminating statements from suspects or accused; injecting pentothal into a diabetic suspect pretending it is his community; but generally speaking, pretending to be a hard drug addict to break a drug ring would not shock the community; nor would, as in this case, pretending to be a truck driver to secure the conviction of a trafficker, in fact, what would shock the community would be preventing the police from resorting to such a trick."

An example of a very creative and successful trick upheld by the court is to be found in R. v. Unger (1993) 83 C.C.C.(3d) 228 (Man. C. A. ). In this case police posed as members of a criminal gang and the accused was encouraged to talk about a murder he had committed in order to show that he should be allowed to join the gang.  This case also demonstrates how much more scope there is for trickery when the accused is neither arrested nor detained and therefore has no Charter rights to counsel.

Head games are in; violence or the threat of violence is out.

Trickery cannot be used to frustrate the accused's Charter right to counsel.  The courts will not tolerate investigators playing games with that right.

(R. v. Burlingham (1995) 97 C.C.C. (3d) 385 (S.C.C.)). Accordingly, the games must be confined to the facts, not the rights.

Confronting the Subject with Fabricated Evidence 

Although the Supreme Court of Canada recently gave us a welcome gift in the form of a more realistic view of inducements , they did caution interviewers against relying upon fabricated evidence in the interview room since some impressionable subjects could falsely confess to the crime. In re-shaping the confessions rules, the court is concerned to discourage interrogation techniques more likely to produce false confessions. Although it is not illegal to fabricate evidence ( other than forged documents ) for interview purposes , the court frowns on this because of the false confession risk. ( R.v. Oickle ( 2000 ), 147 C.C.C. ( 3d) 321 ( S.C.C.)

It may be that we should consider calling other evidence on statement voir dires in the future to show that the confession is true. For example , it may be that a confession which incorporates holdback evidence obtained as the result of suggestions of non-existent evidence will survive scrutiny because it isn't a false confession. 

The Limits of Trickery -  " The Community  Shock" Test

Even if a statement is voluntary in the classic sense (e.g. no promises, no threats), it will be excluded from evidence if police methods used to obtain the statement would bring the administration of justice into disrepute.  Accordingly, police conduct which would shock the community will result in the statement being thrown out.  Only extremely scandalous behaviour will cross this line.  (e.g. police posing as legal aid duty counsel, posing as a priest to receive a confession or posing as a bail surety.) R. v. Miller (1991) , 68 C.C.C. (3d) 517 at page 527 (Ont. C.A.); R. v. Pasternak (1995) , 101 C.C.C. (3d) 452 (Alta. C.A.)

Belittling the Subject's Counsel is a "No-No"

The courts will not tolerate investigators belittling a suspect's lawyer or otherwise trying to undermine the suspect's confidence in his lawyer or defence counsel in general.  Accordingly, criticism of lawyers is off limits in the interview room and will lead to a breach of the Charter right to counsel.  It is a breach of the Charter for either the police or the Crown to offer a plea bargain directly to an accused person unless that person has specifically waived the right to counsel.  If the accused has counsel such an offer must be made to the counsel not the accused.  If the accused wants to get counsel, plea bargaining must be postponed until counsel can be involved. (R. v. Burlingham (1995) , 97 C.C.C. ( 3d) 385 ( S.C.C.))

Use of Forged Documents in Interviews is Lethal

In the case of R. v. Stevenson and McLean (1980) 57 C.C.C. (2d) 526 (Ont. C.A.) two capable and highly respected homicide detectives were convicted after making a false affidavit claiming it to have been the confession of a one accused and showing it to the other accused. " Good motives do not exculpate from criminal liability if the conduct falls within the legislative prohibition" (page 533) . This case goes on to suggest at page 532 that an unsworn false document would still be a forgery even if created for noble purposes.  Verbal lies are acceptable, forged documents are not.

Playing Intercepted Communications in the Interview Room

Not only will this cement voice identity as the subject acknowledges his own voice or that of others, but the psychological effect can be devastating, since the subject has no way of knowing how much tape you have or when and where he was taped.  You are under no obligation to tell him at this, the investigative stage.  If other targets have been intercepted speaking critically about your subject or betraying him or her in romance or crime, you may be astounded to see how rapidly loyalties shift to self interest.There is nothing in law to prevent playing interceptions in the interview room.  It is obviously good strategy to do so particularly after you have flushed out a full denial and the lies are exposed in the tape.  Just don't be too quick to play the ace.

Drastic Consequences of Right to Counsel Charter Breaches

If a Charter breach occurs (even a minor breach) involving the right to counsel, a statement will almost always be ruled inadmissible.  This is because the Supreme Court of Canada has ruled that "self conscripted" evidence (i.e. evidence from the accused's mouth which wouldn't have been obtained but for the Charter breach) renders the trial process unfair.This is the "sporting theory" of criminal justice and the author will not attempt to justify it on the basis of common sense.  Even real evidence such as murder weapons which are discovered as the result of the interview may be excluded.  Accordingly, the stakes are very high and Charter breaches in the interview process must be avoided like the plague. (R. v. Burlingham (1995), 97 C.C.C. (3d) 385 (S.C.C.) 

BEWARE DETENTION - IT  IS QUICK TO SURFACE AND TRIGGERS CHARTER RIGHTS TO COUNSEL 

The right to counsel is triggered on arrest or detention.  "Detention" means a restraint of liberty short of arrest and includes psychological restraint where the police take control of a person by demand or direction.  An important question is whether the accused felt compelled to comply with the policerequest no matter how polite it was made. (R. v. Therens (1985) 18 C.C.C. (3d) 481 (S.C.C.)) , R. v. Moran (1987) 36 C.C.C. (3d) 225 (Ont. C.A.))

Detention includes situations where the subject submits or goes along with police (into the cruiser, police station etc.) in the reasonable belief that thereis no choice to do otherwise.  A court may conclude detention even where police tell the subject he is free to leave.  The court's focus will be on the entire relationship between the interviewer and the subject.  The test is highly subjective and the subject's reasonable belief in detention can lead to victory for the defence.  R. v. Johns (1998) 123 C.C.C. (3d) 190 (Ont. C.A.)  It is frequently a good idea to avoid detention by interviewing mere suspects in their homes, outdoors, in coffee shops etc.  What is lost in psychological pressure, is more than compensated for by "Charterproofing".

Although an infringement of the Charter right to counsel will almost always result in a statement being ruled inadmissible, it may be possible to save "real evidence"(e.g. the murder weapon or seized narcotics) if the denial of the right to counsel results from a police error in judgment rather than a deliberate attempt to take advantage of an accused before allowing the accused to speak to counsel. (R. v. Strachan (1988) 46 C.C.C. (3d) 479 (S.C.C.))  However, the law has tightened such that this is a "longshot" in the late nineteen nineties.

CHARTER OBLIGATIONS FOR INVESTIGATORS

The accused must be informed of the extent of his jeopardy (i.e. how serious the offence is such as whether or not the victim has died) in order to be able to exercise his right to counsel in a meaningful way. (R. v. Evans (1991) 63 C.C.C. (3d) 289 (S.C.C.))

If the situation changes and a significantly more serious offence comes under investigation, or a different and unrelated offence comes under investigation, the accused must be given his right to counsel again and the whole process started again or any statements obtained will probably be inadmissible. (R. v. Black (1989) 50 C.C.C. (3d) 1 ( S.C.C.));(R. v. Burlingham (1995) 97 C.C.C. (3d) 385 (S.C.C.))

The Obligation to "Hold Off" Questioning

Investigators must not try to question or otherwise try to obtain evidence from a person arrested or detained until that person has had a reasonable opportunity to obtain advice from counsel if the person indicates they wish to exercise that right.  (R. v. Bartle (1994) 92 C.C.C. (3d) 289 (S.C.C.))

Only a fully informed waiver following a change of heart by the subject can change the "hold off" duty.  Once a detainee asserts his or her right to counsel and is duly diligent in exercising it, thereby triggering the obligation on the police to hold off (questioning), the standard required to constitute effective waiver of this right will be high.  Upon the detainee doing something which suggests he or she has changed his or her mind and no longer wishes to speak to a lawyer, police will be required to advise the detainee of his or her right to a reasonable opportunity to contact counsel and of their obligation during this time not to elicit incriminating evidence from the detainee". (R. v. Prosper (1994) 92 C.C.C. (3d) 353 at page 381 (S.C.C.))

For it to be said that an accused or detained person has waived the Charter right to counsel,  they must be aware of the consequences of giving up that right. Accordingly, it will be very difficult to obtain a proper waiver from an intoxicated person,( Clarkson v. R. (1986) 25 (C.C.C.) ( 3d ) 207 (S.C.C.) or a person who needs an interpreter and is not provided with one. Drunks must be dried out prior to seeking any statement, and real interpreters independent of the police must be involved if we are to have a reasonable chance of obtaining an admissible statement.

The Charter imposes three duties on law enforcers seeking to interview a 

detained person.These are as follows: 1) the informational duty which is the right to be informed of the right to counsel 2) the implementation duty which is the right to a reasonable opportunity to exercise the right to counsel and to obtain legal advice and 3) a further duty on law enforcers not to ask questions (the "hold off" duty) until the accused has received legal advice if he expresses the desire to consult counsel.

The person detained cannot stall police questioning by pretending to exercise the right to counsel but not in fact making good faith efforts to obtain legal advice. If this situation develops, the police are entitled to ask questions, although the subject is of course not obliged to answer.

The police must inform detained persons of Legal Aid and duty counsel services which are in existence and available in the area where the detention takes place.  This information must include how free preliminary legal advice can be accessed ( eg. if a toll free phone number exists it must be provided). If there is no such system in a province, then of course there is no requirement to provide this information.

Although the person detained can waive these rights, there is a very high burden on the Crown to prove that this in fact happened.  The fact that the person detained said that they did not wish to hear this information is not  good enough. The Crown must prove that the detained person had full knowledge of the right being waived.

The police are not required to satisfy themselves that a detained person fully understands these rights, providing the rights are given in full, and the police are not alerted that the person detained is having difficulty understanding.

If the Subject Can't Decide Whether or Not to Consult with Counsel

The police do have a duty to get a decision one way or the other. It is not good enough to leave the subject undecided whether or not he wants counsel. It is wise to treat "maybe" as a "yes". (R. v. Small (1998) 123 C.C.C. 560 (Alta. C.A.))

Where there has been a breach of the informational duty the statement cannot be saved unless the Crown clearly proves that the person would not have acted any differently if there had been no breach.This is a difficult hurdle to overcome.  (Bartle v. The Queen (1994) 92 C.C.C. (3d) 289 (S.C.C.))

Only extreme urgency or danger can ever justify interviewing a suspect who wants counsel before the suspect has been able to have legal advice which is not readily available.  Expediency or efficiency will never justify such an approach. The courts have not yet given examples. Probably only an interview to save the life of a hostage or kidnap victim (or similar extreme circumstances) would qualify. (R. v. Burlingham  ( 1995) 97 C.C.C. ( 3d) 385 (S.C.C.))

If the Subject Reveals New Offences 

Where the subject brings up other offences during an interview, police are not required to immediately go through the Charter rights in relation to the other offences. If however, the police begin to investigate these new offences seriously, the  Charter rights to counsel must be given again and an opportunity to consult counsel  provided if the accused requests.  Some exploratory questions in an effort to decide  whether or not to take the new offence seriously are permissible. It is best to postpone discussions of new offences until the initial interview is complete.  For example, in one case an accused being interviewed about an arson offence in Peterborough, Ontario, brought up a fire in Kingston, Ontario an offence her interviewers were not aware of.  The court ruled it  was acceptable to ask some exploratory  questions in order to decide whether or not to take her seriously.  Once the accused  explained she set fire to her landlord's house in Kingston and explained her motive, the  investigators did decide to take her seriously about the Kingston fire. The Ontario Court of Appeal ruled at that stage she should have given her Charter rights to counsel again in relation to the Kingston arson. ( R.v. Sawatsky
(1997) 118 C.C.C. (3d) 17 (Ont. C.A.))

BEWARE JEOPARDY CHANGES 

Whenever a suspect' s status changes so that there are now as the result of the interview grounds or otherwise to detain ; or if already detained, grounds develop in the interview to arrest him , such an individual must be cautioned, and given his rights to counsel , even if had all of those rights were given to him only a short time earlier before his status changed. Continuing to question without doing this, once the status has changed will be fatal to admissibility. Merely reminding the accused of his rights again is not good enough. He must be given the opportunity to exercise the right to counsel.  There is no way around this unless and until the reader becomes the Federal Minister of Justice and is prepared to get Parliament to enact " Charter nothwithstanding " legislation. ( R.v. McIntosh ( 1999 ),141 C.C.C. ( 3d) 97 ( Ont.C.A. ) 

Adults Have no Right to Counsel as a Coach in the Interview Room 

There is no right for an adult to have counsel actually physically present before admissible questioning can take place . ( R.v. Mayo ( 1999 ) , 133 C.C.C. ( 3d ) 168 ( Ont.C.A. ); ( R.v. Gormley ( 1999 ) , 140 C.C.C. ( 3d ) 110 ( P.E.I.C.A. ) ; R.v. Ekman ( 2000 ), 146 C.C.C. ( 3d ) 346 ( B.C.C.A. ) . In the Gormley case the accused spoke with counsel on the telephone for three minutes . It was his choice not to have a longer conversation. The accused then stated that he didn't want to say anything until that counsel arrived at thje police station. The police continued to question the accused until counsel arrived at the police station three hours later. They also questioned the accused after counsel left the station. All of the accused's statements were ruled admissible. 

These cases illustrate that once an adult accused has received advice from counsel by telephone the police can begin questioning. The accused has no right to have the lawyer physically present as a coach during the interview. The Charter right for adult accused is the right to consult with counsel by telephone in order to retain and instruct counsel and to receive advice as to the right to remain silent. 

Accordingly police can tell an adult accused that they will not accept a condition that counsel be present for the interview meaning that the accused has to decide whether to speak to the police on his own , or not at all. 

It is usually wise to let a lawyer who comes to the station at the accused's request see the accused privately even if they have talked earlier on the telephone. There is nothing wrong with continuing to question the accused after the lawyer leaves.  

Young Offenders on the other hand do have the right to have two coaches actually physically present, both an adult and a lawyer or if the accused wishes one or neither.  ( E.T. v. The Queen ( 1993 ) , 86  C.C.C. ( 3d ) 289 ( S.C.C. ) 

Interpreters

If the subject is not fluent in English, or French (as the case may be) insist that an independent (non law enforcement ) interpreter be obtained, if at all possible.  Do not short circuit for the sake of convenience or cost. When this interpreter arrives, taperecord absolutely everything so that we have available the subject's own words in his or her mother tongue.  Should a subsequent issue arise as to what the accused actually said we will be in a position to know for sure.  Have the same interpreter interpret for duty or defence counsel so that the accused can understand his rights and receive legal advice.  This is but one of the many reasons to obtain an interpreter who is independent of law enforcement.

Privacy is Mandatory

Detained persons who are communicating with counsel must be allowed to do so in private . If privacy is not afforded , there will be an automatic Charter breach. 

In one unusual case , a police officer stood watch within earshot for security purposes while an accused talked to duty counsel. Because this procedure was shown to be in good faith, and the Crown was lucky enough to prove that the accused would not have acted differently had he been able to speak to duty counsel in private, the case survived using section 24 ( 2 ) of the Charter. ( R.v. Jones ( 1999 ), 133 C.C.C. ( 3d ) 1 ( Ont.C.A. )  However, this is a very risky practice from the point of view of admissibility.  A much wiser approach is for the police to place the call to counsel and then move beyond hearing distance keeping a visual watch only if security concerns make this necessary. 

VOLUNTARINESS

The other fundamental question is whether or not the statement is voluntary.The concern  is whether the acused was intimidated or influenced by police conduct into making a  statement he did not wish to make creating the risk that the statement is false or otherwise  unreliable. This means more than simply whether or not there were promises or threats.  It involves a consideration of the entire atmosphere of the interview, which is another  reason why video recording is so desirable. Charter breaches or involuntary statements  both spell defeat in court. 

The "Effective Choice" Test

The Crown must prove that the statement is voluntary beyond a reasonable doubt.  This means whether there is a reasonable doubt that the police action deprived the subject of an "effective choice" as to whether or not to give a statement. (R. v. Paternak (1995),101 C.C.C.  (3d) 452 (Alta. C.A.))  

The Quebec Court of Appeal has declared that police persuasion which does not deprive the suspect of his right to choose to speak or not , does not violate the right to remain silent. Nothing prevents the police from obtaining admissions from a suspect who has previously invoked his right to silence, on the condition that they do not use reprehensible means to get the suspect to speak. ( R.v. Timm ( 1998 ) , 131 C.C.C. ( 3d ) 306 ( Que.C.A. ) 

It may be an idea in some investigations , after a confession has been obtained, to deliberately make factually incorrect suggestions which the subject denies, thereby showing that he retained the capacity to deny and to exercise effective choice. 

An Atmosphere of  Oppression Will Also Render a Statement Involuntary 

If the statement has been obtained in an atmosphere of oppression , it will be excluded if the atmosphere deprives the subject of the ability to freely choose whether or not to talk. The key question is whether the accused retained the ability to say no to the police and the atmosphere surrounding the accused's detention will be important on the statement voir dire. 

For example, if an accused is left cold and naked in a cell prior to being interviewed and is having trouble staying awake during the interview, these are all circumstances to be avoided since individually or collectively they can render a statement inadmissible if the court finds an atmosphere of oppression existed. ( R .v. Hoilett ( 1999 ) , 136 C.C.C. ( 3d ) 449 ( Ont. C.A. ) 

It is foolish to treat an accused in a manner which the defence can claim is inhumane. It is also foolish to delay acting on an accused's reasonable requests for creature comforts ( warm clothes , kleenex tissue etc. ) 

In another leading case , where a seventeen year old accused charged with murder was verbally "hammered" in cross-examination by two impressive police officers, and then taken by a skilled interrogator through an interview which the court found left him in a state of complete emotional disintegration, the statement was found not to be voluntary and ruled inadmissible even though there was no promise or threat. (Horvath v. The Queen (1979), 44 C.C.C. (2d) 385 (S.C.C.)

The mental condition of the accused also has to be considered to ensure that the statement  represents the "operating mind" of the accused.  This means whether or not the accused  knows what he is saying or alternatively is disabled by alcohol or drugs or some other  cause, to the point where there is a reasonable doubt on this issue.  Wait for obviously  impaired subjects to sober up.  


However a subject who is normally mentally unstable can still provide an admissible statement if he would have passed the fitness to stand trial test had he been in a courtroom rather than an interview room.This requires that the subject be capable of communicating with counsel to instruct counsel,and understand the function of counsel.It is not necessary that the accused possess analytical ability. Inner compulsion, due to conscience or even hearing inner voices does not cause a statement to be excluded which is otherwise voluntary and taken in compliance with the Charter. (Whittle v. The Queen (1994) 92 C.C.C. (3d) 11 (S.C.C.))  Although the accused Whittle suffered from schizophrenia, his murder confession was still ruled admissible.

Persons in Authority

Every statement  made to a person in authority requires proof of voluntariness on a voir dire (hearing within a trial) before being admitted into evidence.  This includes even spontaneous statements, unprompted by  questions from police.  The defence can consent to admissibility without the need for a voir dire. However, the rules of admissibility for statements from accused/ suspects only apply where the statement is made to a person in authority. If the statement was not made to a person in authority it goes directly into evidence no matter how it was obtained. 

A person in authority is someone who the  accused reasonably believes has some degree of power over him in the  investigation or prosecution and can include non law enforcement  personnel such as employers,parents, and teachers,depending upon whether the accused reasonably believes that these persons are agents of the police or helping the police. 

If the accused is not aware of the person's link with law enforcement, then the person is not a person in authority and no " voir dire " is necessary because the statement rules don't apply. 

Police officers and prison guards are automatically considered to be persons in authority. No other occupational category automatically creates a person in authority. Just because a person may wield some personal authority over the accused ( eg. boss ), does not make that person a person in authority so as to trigger the voluntariness admissibility rule. The accused must reasonably believe that the person he is talking to is acting on behalf of the police and/ or prosecution. 

In situations which aren't automatic or obvious, the accused has the burden of calling evidence to show that he reasonably thought the person he talked to was a person in authority. The fact that the person goes to the police after the statement is made does not make them a person in authority. The accused must reasonably believe that the person was closely associated with the authorities as law enforcement's agent, or as part of law enforcement' team at the time he made the statement.  If the accused calls evidence that he had reason to believe that the person was a person in authority, the Crown must either prove beyond a reasonable doubt that the person was not a person in authority, or prove beyond a reasonable doubt that the statement was voluntary. ( R. Hodgson ( 1998 ) , 127 C.C.C. ( 3d )449 ( S.C.C.) and R.v. Wells ( 1998 ) , 127 C.C.C. ( 3d ) 500 ( S.C.C. ) are the leading cases on this subject. )

In the Hodgson  case,  the sexual assault complainant's mother, father, and stepfather, all confronted the accused at his work where he confessed in a confrontation that involved a knife being held to his back. The confession went into evidence without proof of voluntariness (which obviously couldn't have been proven ) because the vigilantes were not in law persons in authority.  

THREATS AND INDUCEMENTS 

The  Supreme Court of Canada has recently shifted gears in our favour by adopting a common sense view of inducements in the Oickle  case which is surprisingly the Supreme Court of Canada's first review of the confessions rule since the Charter. ( R.v. Oickle (2000, 147 C.C.C. ( 3d ) 321 ( S.C.C. ) . They have zeroed in on the danger of false confessions and returned to the original purpose of the voluntariness rule which was to ensure that the accused's statement is reliable. This represents a significant and most welcome change in the law. 

In Oickle , the Supreme Court of Canada expressed a refreshingly realistic and practical analysis of inducements as follows : 

" Courts must remember that the police may often offer some kind of inducement to the subject to obtain a confession . Few subjects will spontaneously confess to a crime. In the vast majority of cases , the police will have to somehow convince the subject that it is in his or her best interest to confess. This becomes improper only when the inducements , whether standing alone or in combination with other factors are strong enough to raise a reasonable doubt about whether the will of the subject has been overborne. "  

" Very few confessions are inspired solely by remorse. Often the motives of an accused are mixed and include a hope that an early admission may lead to an earlier release or a lighter sentence. If it were the law that the mere presence of such a motive , even if promoted by something said or done by a person in authority, led inexorably to the exclusion of a confession , nearly every confession would be rendered inadmissible . This is not the law. In some cases the hope may be self generated. If so, it is irrelevant , even if it provides the dominant motive for making the confession . In such a case the confession will not have been obtained by anything said or done by a person in authority. More commonly the presence of such a hope will, in part at least , owe its origin to something said or done by such a person ( ie: a person in authority). There can be few prisoners who are being firmly but fairly questioned in a police station to whom it does not occur that they might be able to bring both their interrogation and their detention to an earlier end by confession . 

The most important consideration in all cases is to look for a quid pro quo offer by interrogators , regardless of whether it comes in the form of a threat or a promise. " ( R.v. Oickle ( 2000 , 147 C.C.C. ( 3d ) 321 at p. 350  ( S.C.C. ) . 

In other words , if police interviewers are sufficiently wise to avoid offering something in exchange for the confession , we are golden . In Oickle , where the accused was a volunteer firefighter charged with setting fires, the interviewers suggested that a confession would make the accused feel better, and that his fiancee and members of the community would respect him for admitting his problem. They aso suggested that he needed professional help to overcome his pyromania. Since none of these potential benefits of confession were made conditional on him confessing to the police there was no quid pro quo ( ie: something in exchange ) and his confession was ruled admissible. 

In the Oickle case the interviewer used the Reid technique of minimizing the moral seriousness of the arson offences by suggesting that the burned buildings were not that valuable. Since the interviewer did not reduce the legal consequences of the crime, the Supreme Court of Canada had no problem with this technique. 

Obviously threats or inducements which have an effect on the accused will render the statement inadmissible.  Inducements which have no effect upon the suspect will not render a statement involuntary.  It is of course foolish to offer inducements if a voluntary statement is being sought. (R. v. Wood (1994) 94 C.C.C. (3d) 193 at p. 226 (N.S.C.A.) leave to appeal to Supreme Court of Canada refused September 14, 1995.  Another example of a case where inducements were made but the court nevertheless allowed the confession into evidence is the case of R. v. Warren (1997) 117 C.C.C. 418 (N.W.T.C.A.)  This ruling was based on finding that the accused confessed because his conscience was troubled not because he was reacting to the inducements.  Another similar case is R. v. Sawchyn (1981) 60 C.C.C. (2d) 200 (Alta. C.A.) leave to appeal to S.C.C. refused [1981] 2 S.C.R. xi.

· A statement by the interviewer that he does not believe the accused is not a threat in law  which would make a statement inadmissible. (R. v. Hatton (1978) 39 C.C.C. (2d) 281 (Ont.  C.A.) at page 298

· A statement by an interviewer that he could perhaps see through the courts that the  accused received psychiatric help may not amount to an inducement but it is very close to the line and would depend upon whether or not a confession was seen as a quid pro quo in exchange for treatment. ( R.v. Oickle ( 2000) ,147 C.C.C. ( 3d) 321 ( S.C.C.) ;   (R. v. Hatton (1978) 39 C.C.C. (2d) 281 (Ont. C.A.) at page 298

· It is over the line and will result in an inadmissible statement to tell the subject that the path to rehabilitation has to begin with an admission of guilt although it is permissible to tell the subject that they should seek help for their strange behaviour or to plead with them that they should tell the truth . But where the interviewer suggests that a confession is a pre-condition to treatment or rehabilitation the narrow inducement line is crossed. ( R.v. S. ( S.L. ) ( 1999 ) , 132 C.C.C. (3d ) 146 ( Alta.C.A. )  

· Telling the accused that he will not have another opportunity to tell his side of the story to the police so he'd best get it out now is not an inducement and won't taint the statement ( R. v. Mayo ( 1999 ) , 133 C.C.C. ( 3d ) 168 ( Ont.C.A. )

Examples of Inducements which will Taint a Statement.

Wise interviewers will stay clear of these minefields.

· Offering Bail

· Offering to be lenient to someone other than the accused where the accused could perceive benefit to himself (e.g. accused's wife, girlfriend)

· Any suggestion of a sentence reduction in exchange for a statement or other forms of co-operation.

· Suggesting an explanation which would minimize legal responsibility for the crime or afford a defence is dicey. (e.g. suggestions that the accused was intoxicated, or had no intent) since the defence will try to argue that the statement was induced by a hope of leniency.

· Offering treatment particularly if officer implies that the courts will treat the accused less severely if he needs help and is willing to receive treatment for his problems.

· Suggestions that it will go better for the subject if he confesses.  Even vague and ambiguous suggestions can spoil the statement.

It is important to bear in mind that Courts of Appeal are very reluctant to overturn the rulings of trial judges on statement voir dires particularly since most rulings are facts driven.  The Crown cannot appeal findings of fact;  only questions of law.Accordingly, we are usually stuck with the rulings of the trial judge and the statement is only as strong as the weakest judge.  Wise investigators will not press the envelope by engaging in discussions close to the inducement line.

Threatening conduct is just plain foolish.  Examples of threatening conduct that an investigator might stumble into and which would ruin a statement include the following:

· Your residence will be searched if you don't give a statement.

· Your wife (girlfriend etc.) will be charged unless you come clean.

· Your children will have to go to the Children's Aid Society unless you help us clear this up quickly. (It is wise to make arrangements for young children to be cared for by the subject's relatives or friends if possible).

Appeals to the Accused's Conscience are Legitimate
Confessions which result from religious or other spiritual inducements and/or appeals to conscience and morality will generally be admissible because the interrogator has no control over the proposed benefit . ( R.v. Oickle ( 2000 ) , 147 C.C.C. ( 3d ) 321 ( S.C.C.) 

Accordingly, appeals to the accused's conscience or religious beliefs provide excellent interview strategies which the courts will bless. ( eg. " you have to meet your maker some day, how are you going to face him unless you get this off your chest and start to change your life before it's too late " ) 

It is helpful to remember despite the thrill of the hunt that we are seeking the truth , nothing more, nothing less.  It is a good practice to stress this with the subject. The subject will have to agree that the truth is the desired result. This strategy can be used to get the investigator out of difficult moments in the interview.

Letters of Apology

One very productive strategy is to convince the accused to write an apology to the victim in his own handwriting. However, we cannot get around the confession rules by having the accused put the apology into an envelope which is mailed to the victim. We would still have to show that the letter of apology was " voluntary" ( ie : no threats or promises ) . 

Breaking a Promise that the Statement  will be " Off the Record " 

A sincerely made promise of confidentiality  (e.g.." off the record "statements) by an investigator which is later broken through testimony in court will not make the statement inadmissible (e.g.. the Crown Attorney asks the question at trial thereby breaking the investigator's promise).  However, the law is unclear as to the effect of an insincere promise  (R.v. Stewart (1980 ) 54 C.C.C. ( 2d ) 93 (Alta C.A.) (leave to appeal to the S.C.C.refused) and R. v. Moran  (1987) 36 C.C.C. (3d) 225 at page 261 (Ont C.A.)

An accused who confessed murders to a psychologist employed by the Correctional Service after she promised him that she was bound by professional confidence got a rude and deserved awakening when the psychologist went to the police and later was permitted to testify at his murder trial. The court assumed that the psychogist was a person in authority but found the evidence admissible. ( R.v. Dupont ( 1998 ) , 129 C.C.C.( 3d ) 77 ( Que.C.A. ) 

Polygraph Investigations

Inculpatory statements can be admissible after a polygraph test ( regardless of the test result ) depending upon the circumstances.  However, the results of the polygraph are never admissible. (R. v. Barton (1993) 81 C.C.C. (3d) 574 (Ont. C.A.))

It is a good idea to spend extra time explaining to the judge in evidence the polygraphist's special training and the high level of exonerations achieved by the use of the polygraph.  We need to convince the judge that this is not an evil torture  chamber process. 

Polygraph operators must be very alert to changes in the subject's jeopardy. Most polygraph subjects will start off not in detention providing they are clearly told that they do not have to take the test, that they can leave at any time, and the door is not locked. This situation will not change simply because the accused fails the test since the test results are not admissible . 

However , as soon as the polygraph operator confronts the subject with the failure the subject can easily claim at trial that he thought he was detained at that stage. Unless the operator reminds the accused that he is free to leave we are in peril of the trial court finding a detention which of course triggers the Charter right to counsel. The only way around this is either to give the right to counsel at the time of confrontation or to remind the accused that he is free to leave despite the failure. Although neither of these are particularly attractive options we have no choice but to select one of them at the confrontation stage.

The next hurdle comes when the subject makes an incriminating admission. The courts have ruled that it is not sufficient to simply remind the subject of his rights. The subject must be told at this stage that his status has changed and he is now being detained. The right to counsel must be fully given again. It is not good enough that the accused simply says he is aware of his rights. 

An important case on polygraph in relation to statements is R.v. McIntosh (1999 ) , 141 C.C.C. ( 3d) 97 ( Ont.C.A. )  which makes the points set out above. This case also found no problem with telling the subject that the polygraph test results are not admissible and that the officer's opinion about the accused's truthfulness is likewise not admissible. The McIntosh case stresses that the subject must be aware that what he says throughout the polygraph test and post test interview is being recorded and may be admissible as evidence against him. ( at p. 114 ). The court did not require the polygraphist to explain in advance what would happen if the subject fails the test ( this is sensible because that is an unknown ). Accordingly,  the author recommends that McIntosh should serve as the model as to what should and should not be said to polygraph subjects. 

The Supreme Court of Canada has ruled that although it is desirable that the polygraphist tell the subject that the test results are inadmissible, it is not automatically fatal to admissibility if this is not done. Although the polygraphist exaggerated the reliability of the failed polygraph the court was not troubled by this  particularly because it was clear on the facts in that case that the failed polygraph was not a significant causal factor in triggering that confession. In the aftermath of Oickle , it would be wise to be sure to tell the subject the results are inadmissible in every interview , especially if you later plan on exaggerating the test results. ( R.v. Oickle ( 2000 ) , 147 C.C.C. ( 3d) 321 ( S.C.C.) . This case is a " must read " for forensic interviewers and polygraphists. 

Young Offender Statements

Do not even think about taking a statement from a young offender until you have read and understand Section 56 of the Young Offenders Act.
Investigators must give the right to have both counsel and a parent present, not or as that section suggests.  Any waiver of this right must be in writing or on video.  If you are relying upon waiver the young offender must be told enough information about what could happen to him (e.g. transfer to adult court if this is a realistic possibility) to enable him to make  an informed and valid decision as to whether or not to speak to a lawyer.

Note: that a parent's pressure can cause a statement to be thrown out.  Spontaneous statements made before there is time for the warnings can be admissible. The leading case is:  (E.T. v. The Queen (1993) 86 C.C.C. (3d) 289 (S.C.C.))

Once they turn 18 the adult rules apply, even if they are being investigated for a Young Offender crime. ( R.v. A. ( S. ) ( 1998 ) , 129 C.C.C.( 3d ) 548 at p. 562  ( Que. C.A. ) 

There is a special provision in section 56 ( 5) of the Young Offenders Act which provides that the judge can rule a young offender statement inadmissible if the accused satisfies the judge that the statement was made under duress even though it was not made to a person who would qualify as a person in authority and would otherwise not be excluded. An example of such a situation is to be found in the case of R.v. J.(A.M. ) ( 1999 ), 137 C.C.C.( 3d) 213 ( B.C.C.A.) 

" K.G.B. " STATEMENTS 

Even if a witness changes his mind and gives poor evidence at trial, the court can use a video statement taken under oath during the investigation (provided the subject is warned of the consequences of fabricating evidence, perjury and obstruct justice) to convict if the court believes the video statement rather than the testimony given at trial. (R.v. K.G.B. (1993) ,79 C.C.C. (3d) 257 (S.C.C.))

It is a wise practice to take "K.G.B." statements from witnesses likely to later recant and become reluctant and hostile. (classic examples are victims of domestic abuse, gang members or those likely to be intimidated by gang members).  It may not be a good idea to take statements under oath from accomplices who have written agreements with the Crown (see Chapter 8 for sample) and who have received benefits for their testimony.  If the agreement permits the Crown to void the agreement if the witness is not truthful or co-operative (as it should) we are already "lawfully wed" to the witness who is less likely to double cross us.  The danger particularly in prematurely taken "K.G.B." statements is that it will contain lies and we will be in the messy position of having witnesses who have perjured themselves in the "K.G.B." statement. 

Recommended K.G.B. Video Witness Statement Procedure 

After entering the room with the witness and person administering the oath, the following points should be covered by the investigator:

1. State the date and time.

2. Investigator identifies himself as follows:

 " My name is ____________I am a member of the (state Police Service)

and am currently assigned to the (state Bureau assigned to) I am (involved/the lead investigator) in a criminal investigation surrounding the (describe offence under investigation including date, location etc.) " 

3. Identification of participants : Ask the witness to identify himself for the record. Identify  the Commissioner of Oaths.  Acknowledge with the witness that no one other than the  witness, the investigator and the Commissioner is present in the room.

4. Have the witness acknowledge that he understands he is being videotaped and that he is doing so voluntarily and that he can end the interview at any time simply by indicating his desire to do so.

5. Advise the witness of the nature of the offences being investigated and the significance of the statement being made in the context of the police investigation: " (State witness' name), as you are aware, we are investigating (state the nature of the offence) which occurred on (state date of offence).

"As part of our investigation into that offence, we would like to interview you.  Your statement is an important part of our investigation.  We would like to speak to you about this offence on video and audio tape and under oath and that is why we have asked you to come here today."

"Before beginning the video statement, I want to make sure you understand that it is a serious criminal offence to intentionally make a false statement to the police which wrongly accuses someone of a crime or to cause the police to enter into the investigation of another person.  You should also understand that it is a serious offence to give false evidence.  If you later give sworn evidence that is different from what you swear to today, that could be another offence.  Your statement today might be used against you if you are ever charged with an offence, such as  perjury, or obstructing justice.  Do you understand? "


6. Have the witness explain in his own words what the investigator has just explained and review as necessary to be sure the witness understands.

7. Acknowledge with the witness that he understands the nature of taking the oath or affirming his statement.

8. Ask the Commissioner to administer the Oath or Affirmation and at the completion, advise them that they can leave.

9. Begin the interview. At the completion of the interview: "You know what you have told us has been under oath.  Is there anything that you want to change?"  "Is there anything else that we should know to understand your statement fully?"

10. Thank the witness and conclude the statement by stating the date and time.

In situations where the accused is making a full denial , as a last resort it may be worthwhile to consider taking a " K.G.B. " statement from the accused.  If he lies to us under oath his credibility will be damaged for trial and he may end up with a perjury or obstruct justice conviction which will not be easy to keep out of court if he testifies at the main event.  

It can be a bad idea to take a " K.G.B. " statement from an accomplice who we plan to call as a witness if we are concerned that the statement may later turn out to contain lies. If we have bargained for this witness' evidence, the " K.G.B. " statement will not be useful for the truth of it's contents if the witness chokes at trial, because the "K.G.B. " statement has been induced and is not voluntary and hence unreliable. 

The Supreme Court of Canada's decision in the K.G.B. case makes this clear. In the result we have nothing to gain from taking a " K.G.B. " statement from such an individual and something to lose. We might as well take a video statement not under oath. 

On the other hand " K.G.B. " statements are an excellent idea for witnesses whom we have not induced to talk to us, who are believed to be truthful now but who are likely to recant at trial ( eg. domestic assault victims ) . 

Recovering from Earlier Mistakes - Tainting and Related Problems

Just because a prior statement is ruled inadmissible does not mean a later statement will be inadmissible although it will be a steeply uphill incline. Some of the factors which will determine whether or not you lose all the marbles are as follows:

a) The time span between the statements.

b) Whether or not the same police officers were present for both statements.

c) Whether the tainting features which disqualified the first statement continue to be present.  In other words, is the second statement truly a fresh start?


d) Whether the fact that the first statement was made was a substantial factor contributing to the making of the second statement.

e) Whether the first statement is referred to during questioning on the second statement.  ( E.T. v. The Queen (1993), 86 C.C.C. (3d) 289 at page 304 (S.C.C.))  (R. v. D.R. (1994) 89 C.C.C. (3d) 576 (S.C.C.))

If there has been a breach of the right to counsel , resulting in earlier statement (s ) being ruled inadmissible, but the accused has spoken to a lawyer after the breach , the taint may be removed making subsequent statements admissible. ( R.v. Jones 

( 1999 ) , 133 C.C.C. ( 3d ) 1 ( Ont.C.A. ) However, in such a situation we will usually be forced to start under section 24 ( 2) of the Charter if the second statement is closely linked in time to the first . ( R.v. Ricketts ( 2000), 144 C.C.C. ( 3d) 152 ( Ont.C.A. ) 

It will be a hopeless exercise if the accused is interviewed by the same police officer , using the same techniques , and referring constantly to the earlier tainted statement. The closer the link in time and circumstances the new statement is to the tainted statement the worse off we will be. ( R.v. Robinson ( 2000 ) , 142 C.C.C. ( 3d) 521 ( B.C.C.A. ) 

One of the few escape routes out of this narrow box is for a new investigator to carefully stress in talking with the accused prior to the second statement that the accused need not repeat any of the contents of the first statement which can be treated by the accused as if it never occurred. The Charter breach must also be completely cured by having the accused actually talk to counsel. If investigators aren't prepared to go this far after the first statement has been tainted by a Charter breach they should prepare to lose. 

THE STAKES ARE HIGH 

We will usually lose all the marbles and real evidence seized as the result of an inadmissible confession will be excluded. Here is how it will play out. 

Charter Breach Aftermath 

Although we are on death row in such situations, we can still save such evidence from execution (e.g. a murder weapon obtained by the accused taking police to it after rights to counsel  Charter breach ) but only if we can prove that this evidence would have been  discovered by the police in any event (by means which would not violate "trial fairness" e.g. by means which did not conscript the accused against himself e.g. by an independent source or inevitable discovery.)  R. v. Stillman (1997) 113 C.C.C. (3d) 321 (S.C.C.)

Where a search warrant is obtained on the strength of an accused's statement after arrest and that statement is ruled inadmissible as the result of a Charter breach, we lose the results of the search as evidence. The seized evidence is branded conscriptive real evidence which is the equivalent of a skull and crossbones.  ( R.v. Ricketts ( 2000 ) , 144 C.C.C. ( 3d) 152 ( Ont. C.A. ) 

 Voluntariness Defeat Aftermath 

Even if there has been no Charter breach, but the statement has been excluded because it is involuntary due to a promise etc. real evidence obtained as the result of the statement will almost always be ruled inadmissible. ( R.v. Sweeney  ( Ont.C.A. ) September 25,2000 . It may be possible to have another crack at this legal principle now that the Supreme Court of Canada has decided Oickle within days after Sweeney was decided and returned us to the truth seeking rationale for the voluntariness rule. 

Exculpatory Statements

Exculpatory statements are statements of denial.  An exculpatory false statement can lead to an inference of guilt. Not every lie can lead to such an inference; however it is worthwhile to carefully record exculpatory statements since if proven false they can assist the prosecution.  Obviously, this will often not be known at the time the statement is taken. (R. v. Archangioli (1994),  87 C.C.C. (3d) 289 (S.C.C.))

Statements Taken Outside Canada

A statement taken by foreign investigators in a foreign country may be admissible even if the Canadian Charter is not complied with, so long as the statement is taken in accordance with Canadian principles of fundamental justice and the right to a fair trial.  This means that some basic right to counsel and  a realization by the subject that he need not speak  would still be required.


However, if the foreign investigators are acting as agents of the Canadian authorities, then the Canadian Charter would likely apply. It would be wise to brief the foreign authorities of Canadian Charter requirements in these circumstances. Similarly , if Canadian authorities take  a statement from a suspect or an accused in a foreign country, the Canadian courts will expect it to comply with the Charter at least to the extent that circumstances permit. (Harrer v. The Queen (1996) ,101 C.C.C. (3d) 193 ( S.C.C.))and R. v. Cook ( 1998 ) , 128 C.C.C. (3d ) 1 ( S.C.C. ) 

Statements in Counsel's Presence

Wise investigators may on occasion actually encourage counsel's presence during questioning when they learn that the accused will respond to questioning this way since an admissible statement will most likely result.  Defence counsel will not necessarily be unable to defend the case; particularly if there is no dispute over what was said because the statement is recorded and where admissibility is not contested.  Little is to be gained by threatening counsel that they may become witnesses since a law student or another lawyer can often readily be substituted.  Since counsel has to leave sometime and questioning can continue in counsel's absence (regardless of counsel's expressed wishes since it is the subject's choice which counts) there may be no real downside to counsel's participation in some interview scenarios.

It is obviously highly desirable to have the subject answer the questions, not his counsel.  Interviewers should endeavour to insist on this unless termination of the interview is at stake.  However, even counsel's answers if they appear to be "adopted" by the subject can be evidence against the subject.  If counsel "takes over" the responses, a wise investigator will from time to time ask the subject whether or not the subject agrees with what counsel is saying.

He Says He Doesn't Want To Talk, Now What?

When this happens as it often does, do not despair. We have every right to persist in trying to obtain a statement after the subject has been " Charterproofed ".  

"The state is not obligated to protect the suspect against making a statement; indeed it is open to the state to use legitimate means of persuasion to encourage  the subject to do so.  The state is, however, obliged to allow the suspect to make an informed choice about whether or not he will speak to authority.  To assist in that choice, the subject is given the right to counsel."  (R. v. Hebert (1990) 57 C.C.C. (3d) 1 at p.35 (S.C.C.))

Note that it is the subject's choice, not his lawyer's choice, that counts.  When a subject tells you that his lawyer has advised him to remain silent, he is not telling you his choice, he is simply telling you the advice he has received.  One of many legitimate responses would be to the effect that this is the normal advice all lawyers give before they know the facts and they do so in order to be cautious.  However, the subject is his own boss and can make his own decisions since you and he can discuss the facts face to face, man to man.  However, investigators must be very careful not to belittle the subject's lawyer or lawyers in general or a Charter breach will result.  (R. v. Burlingham (1995), 97 C.C.C. (3d) 385 (S.C.C.))

"If the suspect chooses to make a statement, he may do so.  But if the suspect chooses not to, the state is not entitled to use its superior power to override the suspect's will and negate his or her choice."  Hebert at page 38

"He who knows of his right to choose participates further in the interrogation at his peril....Police pressure, short of denying the right to choice or of depriving the detainee of an operating mind, does not breach the right of silence once the detainee has been advised."  (R. v. Wood (1994) 94 C.C.C. (3d) 193 (N.S.C.A.) leave to appeal to Supreme Court of Canada refused September 14, 1995.

The Quebec Court of Appeal has declared that police persuasion which does not deprive  the suspect of his right to choose to speak or not , does not violate the right to remain silent.  Nothing prevents the police from obtaining admissions from a suspect who has previously  invoked his right to silence, on the condition that they do not use reprehensible means to  get the suspect to speak. ( R.v. Timm ( 1998 ) , 131 C.C.C. ( 3d ) 306 ( Que.C.A. ) 
Repeated Access to Counsel Need Not be Granted 

It is wise to let the accused consult with his counsel a second or third time if he  requests to do so, but if it then becomes an obvious bad faith or stalling tactic we can deny  further consultations . 

...."the advised detainee does not enjoy the automatic right of cessation of the interview merely upon indicating that he would like to speak to counsel (again).... A detainee always has a right to a reasonable opportunity to consult counsel.  However, once he is informed, he cannot, without more, stop an interrogation or investigation merely by purporting to exercise his right to counsel again... the right to counsel is not something that can be asserted without a reasonable limit." Wood at page 225.  As a suggestion, perhaps "three strikes, you're out" ought to be the rule of thumb.

Despite this case, the author recommends the subject be given access to consult counsel anytime he asks for it unless it is clear that the request is not in good faith.  Wood was a very notorious case which greatly alarmed the public in Nova Scotia. There may be some "judicial stretching" going on to accomplish the right result.  Having said that, the Wood case is certainly welcome news.  Wood was facing two counts of first degree murder and other serious charges.  At various stages in the interview, Wood asked to consult counsel and did so.  The police continued to question him.  On no less than 53 separate occasions, Wood said he did not wish to make a statement.  The police kept the pressure up and kept questioning.  After five hours of interrogation, they obtained a complete confession.  That confession was instrumental in convicting Woods.  The Supreme Court of Canada declined to even hear his appeal.

So long as the subject actually consults counsel, and is given further opportunities to consult counsel whenever he wishes (within reason) as the interrogation progresses, that questioning can continue, even if the subject is reluctant.  The secret seems to be not to  interfere with the sacred charter right to counsel. 

Wise investigators will ask a subject who has "clammed up" to simply listen. They will then inject new information or trickery which will cause the subject to loosen up. In light of the Woods decision, it appears that a refusal to talk can be treated as a temporary refusal and creative persuasion can be employed to change the subject's mind. However, a steadfast refusal is the end of the line, since we then confront an impossible hurdle of voluntariness.

There is nothing in law to prevent subsequent interviews in jail or in courthouses during breaks, days or longer after arrest.  Accordingly, the hunt for a statement need not end until all the evidence is completed at trial (although it would be very difficult to introduce  a statement after the Crown's case is closed).  Although a repeat of the caution is not  mandatory, it is wise in such circumstances. 

Wherever possible, and particularly where the stakes are high, bring in expert interviewers. Just like open heart surgery is best not performed by general practitioners, so too interviewing is an important task best performed by gurus.  This suggestion is not meant to discourage keen investigators with people skills from apprenticing in lesser cases.

If personality clash arises or no rapport can be achieved, it is time for another interviewer  who can if strategically desirable comment negatively about the departed interviewer. 

Careful consideration should be given as to whether or not a female interviewer or a younger or older interviewer is likely to achieve the best communication with the subject if a range of interviewers is available.

He Says He Wants to Talk to His Mother etc.

As long as there is no indication that the purpose of a telephone call to a non- lawyer is for the purpose of obtaining counsel, such a call can be refused without Charter consequences.  However, the smarter course is to let the call happen since a denial could adversely affect voluntariness.  There is no obligation to inquire into  the reason why the accused wants to contact the non-lawyer and it is probably best to avoid this subject.  However, the slightest indication that the purpose of the call is to gain access to legal advice will trigger the obligation to facilitate. (R. v. Adams and Waltz (1989) 49 C.C.C. (3d) 100 (Ont. C.A.)) 

TIPS FOR INVESTIGATORS AND PROSECUTORS AT TRIAL

· It is preferable for police witnesses to refer to it as an "interview" rather than an "interrogation" and to refer to themselves as interviewers rather than interrogators.

· Judges expect that video and audio taped interviews will be transcribed (at least in serious cases).  The Crown, not the police, is generally expected to bear the cost of preparing such transcripts.

· Strategy should be identified and explained in evidence. Most judges will identify it in any event and be suspicious if it hasn't been " up fronted. " 

· Practice (mock ) voir dires are the best preparation for trial 

Special Evidentiary Rules 

We cannot sit in the weeds at trial waiting to ambush the accused in cross-examination with his statement Where the accused's statement relates to a basic issue in the case, we must introduce the statement in the Crown's case in chief or forever hold our peace. 

However, if the statement is only marginally or minimally relevant, we may be able to prove it voluntary before or during cross-examination of the accused and cross-examine on it, if it becomes relevant because of the conduct of the defence. (R. v .Bruno (1975) 27 C.C.C. (2d) 318 (Ont. C.A.)); (R. v. Lizotte (1980), 61 C.C.C. (2d) 423 (Que. C.A.)

· We are not entitled to introduce only part of an interview. It is all or nothing.

( R.v. Peters ( 1999 ) , 140 C.C.C.( 3d ) 52 ( Que.C.A. ) We need to give thought to the overall effect of the statement and to be concerned that if we have only a few golden nuggets in an otherwise lengthy exculpatory statement, they may get lost making it undesirable to introduce such statements. 

· Although it is foolish not to record questions and answers of an accused

 interview verbatim whenever possible, where only a summary is recorded this does not affect the admissibility of the interview but it does of course affect the value ( weight ) of the evidence at trial . ( R.v. Plata ( 1999 ) , 136 C.C.C. ( 3d ) 436 ( Ont.C.A. ) 

Where the Statement is Itself a Crime

Where the statement is itself the crime (e.g. public mischief, obstruct justice)the normal rules do not apply, and the statement is admissible without first proving voluntariness or compliance with the Young Offenders Act etc.  (R. v. J. (J.)  (1988),43 C.C.C. (3d) 257 Ont. C.A.) leave to appeal refused 101 N.R. 231 (S.C.C.)

Beware Situations Where the Accused are Required by Statute to Provide Information to the Police 

Most provincial Highway Traffic Acts require motorists to report certain types of accidents . This compulsory reporting requirement ( the legal term is " statutory compulsion " ) will make the accused's accident report inadmissible in a criminal trial since it offends the accused's Charter right not to incriminate himself. Of course the sometimes crucial driver identity admission will usually be contained in such a report. The only way around this is to make it clear that a criminal accused or suspect does not have to make an accident report . The accused / suspect could simply  be told that since the police are aware of the accident already there is no need to report. If investigators don't do this, they should get ready to lose the accident report and/or the accused's initial statement to them as admissible evidence. The only good news is that an accused in this position must satisfy the court on the balance of probabilities that he felt compelled to talk to the police because he understood that the law required him to report. ( R.v. White ( 1999 ) , 135 C.C.C. ( 3d) 257 ( S.C.C.)  

Bail Hearings and Sentencing Hearings

The rules concerning the admissibility of statements apply to preliminary hearings and trials but do not apply to bail hearings or sentencing hearings.  

Reference: Watt's Manual of Criminal Evidence, Carswell Publishing 1998, p.217 The Crown does not have to prove that statements made by an accused were voluntary in order to introduce such statements at a sentencing hearing. This is because the confession rules only apply to the question of guilt, or innocence, not the question of penalty. ( R.v. Jones (1994 ), 30 C.R. ( 4 th ) 1 ( S.C.C. ) 

Protected Statements 

The Crown is not entitled to introduce evidence of any statement made by an accused to a psychiatrist in the course of an assessment ordered under the Criminal Code to determine the accused's fitness to stand trial . ( Criminal Code section 672.21 ) . There are two exceptions to this protected statement rule. If the accused testifies at trial in a manner inconsistent with the protected statement (on a significant point ), the Crown will be able to use the protected statement to cross-examine him if the statement is otherwise voluntary.  The protected statement can also be used in perjury prosecutions. This protected statement prohibition does not apply to situations where the accused sees a psychiatrist voluntarily without a court order under the Code. 

A statement to a psychiatrist can be contaminated by an earlier inadmissible statement to the police if the psychiatrist relies upon the inadmissible police statement and it causes the accused's admission to the psychiatrist.  ( R.v. G.(B. ) ( 1999 ) , 135 C.C.C. ( 3d) 303 ( S.C.C. )

SUMMARY OF THE RECOMMENDED RECIPE 

( this is the ideal recipe ,it will need to be adjusted as time and circumstances permit )   

STEP ONE - Audiotaped Arrest , Caution, and Rights to Counsel

 by uninvolved but well briefed uniform officer ( s ) ( a.k.a. " the Poster Boy " ). Caution is translated into plain language ( eg. " You don't have to talk to me or any other police  officer. If you talk to us we can tell the judge in court what you said to us ". )  An additional  caution is given that the accused will be videotaped and audiotaped back at the station, except when he talks to a lawyer if we want to avoid having to tell the accused later on that he is on video.

STEP TWO -   " Charterproofing "  Investigators arrange for the accused to talk to counsel even though he hasn't asked for counsel. 

STEP THREE  - A " Cell Shot " is tried
The accused is taken directly from speaking with counsel to police cells. We try and avoid any discussion about a statement on the way to the cells. The undercover officer goes "active " if the accused has given no indication that he wishes to remain silent. We try to wire the cells using a Consent Judicial authorization or an existing non- consent judicial authorization which names the cells as an interception place if time and resources permit. 

STEP FOUR -  The " Last Supper ". 

The accused meets the interviewer for the first time in the Video Room. 

They may have a " Last Supper " together to get the bonding process started. No cautions are given and there is no discussion about counsel by the interviewer. A smooth secondary caution is given during which the interviewer informally confirms that the accused has been treated properly, and has not discussed the case with any police officer. A lengthy strategic interview follows using one interviewer only with a backup interviewer and other advisors watching the video monitor. The accused may go back to the cells to again meet the undercover operator during this process. The operator may have to become " passive " if the accused is not talking to the interviwer about the crime. 

STEP FIVE - " THE POST MORTEM " ( Optional ) 

If the interview has gone well , it may be a good idea to ask the accused on videotape why he or she confessed. Experience to date has been positive with this technique and common responses by accused persons have been to the effect that they confessed because they trusted the interviewer , or wanted to get it off their chest or figured they were going to be found out anyway. Obviously responses like these will really help any admissibility argument. It would take a very treacherous accused to insert a contaminating response ( eg. I confessed because you promised me bail ) . An accused who is that treacherous would not likely have confessed. However, this is proposed as an optional step since it won't be a good move in some situations. 

Potential questions include the following : 

How do you feel now that you've told the truth ? 

What was it about me that made you feel comfortable enough to tell me the truth? 

STEP SIX - The accused is taken to wired cells ( Optional ) 

 ( if judicial authorization exists ) where he meets his arrested accomplices ( if any ) . The prisoner escort van is wired as is the courthouse " bullpen "and the prisoner's dock ( interceptions only when the court is not in session ) providing we have judicial authorization to intercept at these locations. 

Conclusion

I will never be able to understand, let alone respect, investigators who don't try to obtain a statement from a suspect or accused.  Since the Crown does not have to lead the statement in evidence, and the accused is not permitted to put the statements into evidence on his own (because of the rule against self serving statements explained in this chapter), there is absolutely no downside to obtaining a statement even if it is a pack of lies.  Indeed, a pack of proveable lies will help our case.

More importantly, it is simply not fair to ignore or show obvious disinterest in what the accused has to say about the crime. I have encountered a few accused who had truthful explanations which they would have offered in a conducive atmosphere, which eventually fully exonerated them once they were listened to with a fairminded attitude.  Accordingly, in my opinion, any investigator who doesn't seriously seek out a statement is not an investigator at all. I trust that real investigators will derive benefit from this chapter. 

CHAPTER TWO  -   SURVIVING CHARTER SEARCH ATTACKS 

THE PRESUMPTION REQUIRING A SEARCH WARRANT

In Charter language a "search" is an invasion of privacy. The Charter protects people not places. ( R.v. Edwards ( 1996 ) , 104 C.C.C. ( 3d) 136 ( S.C.C.) When the person whose privacy we propose to invade has a reasonable expectation of privacy, it is time for us to become paranoid. 

To properly understand the principles of law relating to search and seizure,the best approach is to assume that a search warrant is required in every situation, unless there is a crystal clear exception (all of the common exceptions will be listed and explained in this chapter. An invasion of privacy without a warrant is presumed to be an unreasonable search and therefore a breach of Section 8 of the Charter unless we can justify the search using the exceptions. (R. v. Evans (1996) 104 C.C.C. (3d) 23 (S.C.C.) 

Once the accused has shown that we invaded his reasonable expectation of privacy without a warrant , the Crown has the burden of showing on the balance of probabilities ( ie: 51% vs. 49% ) that the search was reasonable. R. v. Caslake (1998) 121 C.C.C. (3d) 97 (S.C.C.) at page 103.  Defective search warrants are usually not much better than no warrant at all and our batting average when drafting search paper remains poor. The purpose of this chapter is to greatly reduce our chances of having the truth thrown out of court which is a prospect that no doubt makes the reader,  and certainly makes this author , cringe. 

Reasonable Expectation of Privacy Test

A helpful test is to ask yourself if you would reasonably expect privacy if the roles were reversed,and you or your property were the target of search.  If the answer is yes, then you need a warrant unless you clearly fall within an exception set out in this chapter.  In making this analysis, you cannot assume guilt . You must consider issues like the type of privacy proposed to be invaded; to what extent privacy is invaded (i.e.: how far?) the means used to invade privacy and the location of the invasion (e.g: nature of the place invaded). 

This is a treacherous area of the law where hard work, skill, knowledge, and patience are required to ensure that seized evidence is admissible in court.  There is nothing more frustrating for law enforcers than a technical acquittal.  Be forewarned that this area of the law produces a large percentage of all technical acquittals.  Pay no attention at all to colleagues who tell you that they can prepare the paperwork for search warrants in twenty minutes by "winging it".  No doubt they can, but the name of the game is to succeed in court when the search paper is contested.  It is unfortunately quite easy for a justice of the peace to sign bad paper.
A  clearly bad warrant will probably result in any seized evidence being ruled inadmissible even though it was obtained in good faith (R.v. Richard (1995) 99 C.C.C. (3d ) 441 (N.S.C.A.)).  A marginally defective warrant may be survivable so long as the interior of a residence is not involved.  (R. v. Puskas (1998) 120 C.C.C. (3d) 548 (Ont. C.A.))  Accordingly, the stakes are high and sloppy search warrant paperwork is very risky.  Steer clear of the slam dunk artists ; their speed will slow down in the second week of a search argument in court, and they won't be anywhere to be seen when we have to give the seized evidence back to the accused.  Remember that you never know what else will be in plain view when you search. The lowliest search could produce gold just as a search for counterfeit produced a true copy of a Mafia Charter ( the famous " Caccamo papers " ) many years ago. 

TEST FOR A REASONABLE SEARCH

A search will be reasonable and therefore constitutionally valid if it:

1. Is authorized by a statute and the statute itself is reasonable and the manner in which the search is carried out is reasonable, (e.g. Customs Act section 99)  or  

2. A judicial officer (justice of the peace or judge as appropriate) has authorized the search in advance after receiving information under oath (e.g. warrant, general warrant) and the search is carried out in a reasonable manner   or 

3. There is a clear exception to the requirement of prior judicial authorization and the search is carried out in a reasonable manner. (e.g. valid "consent" search. ) (R. v. Collins (1987), 33 C.C.C. (3d) 1 (S.C.C.)
WHEN DOES A "SEARCH" BEGIN?

Search Begins Earlier Than You May Realize

Remember that Charter rights are triggered immediately upon entry into a premises. That is when the privacy is invaded. You cannot enter to secure a scene and then have other officers obtain a warrant before starting to search.  It is all or nothing.  Either you have the right to enter and search without warrant or you don't.   An artificial split between entry and search won't work. (R. v. Silveira (1995) 97 C.C.C. (3d) 450 ( S.C.C. ))

Even a telephone conversation where a bank (or other) security official reveals confidential data to you without a warrant will be construed as an unreasonable search and seizure where it reveals intimate personal details of the target's lifestyle and personal choices (eg. the balance in the account as opposed to the account number) (R. v. Plant (1993) 84 C.C.C. (3d) 203 (S. C.C. ))

Demanding that a driver or passenger open a car's glove box to look for the vehicle documents is a search (R. v. G.A.E. (1993) 77 C.C.C. (3d) 60 (Ont. C.A.)).

THE EXCEPTIONS - SEARCH WARRANT NOT REQUIRED

In the face of these hurdles, if you are tempted to search without a warrant,you will need to be lucky or skillful enough to bring yourself within any one of the following exceptions for the seized evidence to be admissible.  Further good news is that even if a court rules that your search warrant is invalid, if you can fit within any of the exceptions set out below,the evidence will still be admissible.  (R. Miller (1988) , 38 C.C.C. (3d) 252 (Ont C.A.)) 

Exception : SEARCH INCIDENT ( ie; linked or connected ) TO ARREST 

This exception means that search of the person arrested or a place without a warrant is lawful and reasonable if linked to a valid arrest. (R. v. Debot (1989) 52 C.C.C. (3d) 193 (S.C.C.)). 

If the arrest is not valid, the search will be invalid as well.  (R. v. Caslake (1998) 121 C.C.C. (3d) 97 (S.C.C.) at p.106) 
In order to justify a search made incident to arrest, "there must be some reasonable prospect of securing evidence of the offence for which the accused is being arrested. For example, when the arrest is for traffic violations, once the police have ensured their own safety, there is nothing that could properly justify searching any further." (R. v. Caslake (1998) 121 C.C.C. (3d) 97 (S.C.C.) at page 109).

Reasonable grounds to believe something will be found are not required, but a reason to search incident to arrest must be articulated by the officer or we will fail to justify such a search.

The justification for search without warrant incident to arrest should be at every officer's fingertips.  The justification is limited to the following purposes only:

a) officer safety especially the need to locate weapons or hiding accomplices who could pose danger and/ or

b) the need to discover and preserve evidence  related to the arrest, which could be moved by others, go out of existence, or otherwise be lost and/or

c) the need to verify the identity of the person arrested (R. v. Stillman (1997) 113 C.C.C. (3d) 321 (S.C.C.)) and (R. v. Caslake (1998) 121 C.C.C. (3d) 97 (S.C.C.))

Use It or Lose It !!

The police are not obligated to suspend a search incident to arrest until the person arrested has the opportunity to receive legal advice.  (R.v. Debot (1989) 52 C.C.C.(3d) 193 (S.C.C.))

This right must be exercised at the time of arrest or within a reasonable time after arrest or you will lose it.  For example, towing a vehicle to a police station after arresting the driver prior to searching it may result in the loss of the power to search without warrant.  Although there are no strict time limits, delay in searching incident to arrest must be reasonable and be justified by evidence.  (R. v. Caslake (1998) 121 C.C.C. (3d) 97 (S.C.C.))

The Supreme Court of Canada has ruled that this power to search an arrested person exists for officer safety purposes and as well to preserve evidence which might otherwise be destroyed or lost. This power does not extend to the taking of bodily samples (e.g. hair samples , buccal swabs, dental impressions ) against the will of the person arrested. If the subject refuses, a warrant should be obtained authorizing the use of force. If you don't do this, the seized samples will be inadmissible. (R.v. Stillman (1997) 113 C.C.C. (3d) 321 (S.C.C.)) 

Frequently a valid arrest of a person in a car will justify searching the trunk if the officer can explain what he was looking for, and how it is connected with the arrest. ( R.v. Polashek ( 1999 ), 134 C.C.C.( 3d) 187 ( Ont.C.A. ) 

Seizing and Accessing Pagers Incident to Arrest

Obviously, messages within pagers seized from suspects during an arrest can provide incriminating evidence and other useful information. The law is developing favourably for us in permitting the search of pagers without warrant and without delay following arrest. 

American Law

Courts in the United States have been receptive to the argument that there is a reduced expectation of privacy in pager communications since these communications bear the risk that the person intended to receive the communication won't actually receive it. American courts have also accepted that a message retrieval is distinct from an interception since stored communications as opposed to simultaneous communications are being seized. Moreover they have ruled that where no electronic device in addition to the seized pager is used , there is no external intercept. Accordingly , American courts  have ruled pager message and number retrieval admissible if done at the time of arrest. Delay between arrest and pager search will operate against admissibility. ( United States v. Meriwether 917 F. 2d 955 ( 6th Circuit ) ( 1990 ) ; United States v. Chan 830 Fed. Supp. 531 ( N.D. Cal. ) 1993. )

Canadian Law

Although Canadian law relating to pagers is not yet as refined as American law, the legal principles in the American cases are likely applicable. 

The  Supreme Court of Canada made no adverse comment while upholding a drug trafficking conviction based in part on the use of a pager seized incident to arrest to acquire drug trafficking messages. ( R.v. Edwards ( 1996 ) , 104  C.C.C. 136 ( S.C.C.) at p. 143.)

Investigative use of a "clone pager " would be a different ballgame and a judicial intercept authorization would be required since interceptions would be involved.  Likewise, searching a pager found during a conventional search of a place will require a General Warrant unless made incident to arrest of a person at that place.  

Investigative  Detention  Searches are valid where Officer Safety is legitimately played as the trump card 

We are not limited to arrest to justify search of persons without a warrant if there are legitimate safety considerations. 

Where a police officer has a valid reason ( called articulable cause ) to detain someone for investigation, and to search that person or their belongings for weapons for the sake of the officer's own safety, or the safety of the public including fellow officers , the courts are prepared to recognize this as legitimate, even though there has been no arrest. ( R. v. Yamanaka ( 1998 ) , 128 C.C.C. ( 3d ) 570 ( B.C.C.A. ) This particular case involved a situation where an officer who was responding to a complaint of gunfire , detained a man in the vicinity and searched a bag in his car which the officer believed might contain a gun. This search was upheld as lawful even though a fellow officer believed the man's innocent explanation that his car had backfired. The skeptic was rewarded with a lawful search and a conviction for possession of break-in instruments. 

Another example of an investigative detention search upheld by the courts is the Manitoba  case of  R.v. McAuley ( 1998 ) , 124  C.C.C. ( 3d) 117 ( Man. C.A. ) . In this case , officers searching with a search warrant a marihuana grow operation inside a house  were entitled to search a man who arrived at the crime scene unannounced and carrying a parcel. The court accepted that the police had the right to search this individual and the parcel for reasons of officer safety, even though there were no grounds to arrest him. R.v. Ferris ( 1998 ),  126 C.C.C.( 3d ) 298 ( B.C.C.A.) is another example of the lawful search of a waist pack of a passenger in a motor vehicle which had stolen plates. The officer did a good job of explaining why he was concerned that the car's occupants were armed and that he was searching for weapons.  The key to success is providing a common sense justification at trial for the need to search the person and his belongings right away. It is that much better to have the justification in the notebook soon after the events.  

An investigative detention search must be connected to the purpose of the detention and be reasonably necessary to secure evidence of a crime ,  or to protect the police or any member of the public from imminent danger ,  or to discover and seize anything that could endanger the police , the person detained, any member of the public or assist the detained person to escape. An investigative detention search must be carried out in a resonable manner and as unobtrusively as circumstances permit. ( R.v. Murray ( 1999 ), 136 C.C.C. (3d ) 197 ( Que.C.A. ) 

Exception : CONSENT  SEARCH 

This concept has a very special meaning in law and is not to be confused with the "consent or else" or "you don't mind do you?" concepts of the street.  To come within this exception, the Crown must establish on the balance of probabilities that the consent was voluntary, knowing and informed.  The Crown must also show that the giver of consent was aware of the right to refuse consent and the potential consequences of giving consent (ie: use of the evidence in court against the consenting party.)  He or she must know that they can change their mind at any time.  Where there is real consent, as far as the  law is concerned, there has been no seizure for the purpose of Charter analysis.  (The Queen v. Dyment (1988) 45 C.C.C. (3d) 244 (S.C.C.)); R.Wills (1992) 70 C.C.C. (3d) 529 (Ont.C.A.).It is obviously highly desirable to taperecord or otherwise document the consent.

Law enforcement can have no better right to search than the person who gives consent to search would have.  For example the consent of a babysitter would not be sufficient to search inside drawers etc. in a residence. However, the consent of a mother who is able to enter her suspect son's bedroom without his permission is valid consent to search that bedroom. The mother's consent would be no good if her son has the right to keep his door locked and deny her entry. ( R.v. F. ( D.M. ),  ( 1999 ) 139 C.C.C. ( 3d ) 144 ( Alta.C.A. )  

Part of the requirement for informed consent is that the party giving consent must know the extent of his or her jeopardy.  The consenting party must know in what investigation the police intend to use the seized evidence (based on the knowledge the police have at the time of seizure).  Consent for the purposes of investigation "A" is not valid consent for the purpose of separate investigation "B".  Trickery has no place in consent search. Tricked consent is no consent. In order to obtain valid consent, you must disclose all of the investigations you are aware of which may involve the items you propose to seize.  A consent D.N.A. sample for one sexual assault investigation is not valid for other sexual assault investigations unless you obtain consent for the others or don't know about them at the time the sample is obtained. (R.v. Borden (1994) 92 C.C.C. (3d) 404 (S.C.C.))  

It is likely not necessary for a consenting party who can be ruled out as a suspect to understand the extent of jeopardy since such persons have no jeopardy. For example, the mother mentioned above , who consents to police searching her son's bedroom , need not be warned about the consequences of a seizure, since there are no consequences to her. 

Fortunately, once an accused has given a consent D.N.A. sample that same sample can be used in a later and different investigation which was not anticipated by the police when the original consent sample was given. Usually an accused will cease to have an expectation of privacy in samples given on consent. ( R.v. Arp ( 1998 ) , 129 C.C.C.( 3d ) 321 ( S.C.C.) The situation is of course very different for samples obtained by DNA warrant which can only be used for the investigation authorized in the warrant. A consent DNA sample is therefore potentially a more deadly piece of evidence than a sample obtained by warrant . 

However a consent DNA sample cannot be put into the DNA databank unless there is a specific consent that it be included in the data bank. 

The Scope of Consent is very important 

Be careful that the consent you obtain covers what you intend to do. A consent to enter a residence to check on the well being of a person is not a consent to search. .( R.v. Smith ( 1998 ), 126 C.C.C.( 3d ) 62 ( Alta.C.A. ) 

SAMPLE PLAIN LANGUAGE CONSENT SEARCH FORM

( Printed forms may be easier but nothing beats a plain language taperecording . Second best is a plain language form . ) 

I   ELVIS PRESLEY ( being alive despite persistent rumours to the contrary ) , agree to allow Royal Canadian Mounted Police officers

to search to-day (the following property) : my pink 1957 Cadillac Coupe de Ville car State of Tennesee licence # The King , including the passenger compartment, glovebox, and trunk

presently located on the shoulder of Highway 401 westbound near Division Street, Kingston, Ontario

and my house "Graceland" located at R.R.#2, Millhaven, Ontario including the garage and recording studio on the same property.

I know I don't have to let the police search my car and my house.

I know the police are searching for evidence linking me to the murder of Lee Harvey Oswald in Dallas Texas in 1963 (describe offence being investigated)

I know I can change my mind at any time and the search will end as soon as I tell these police officers I want it to stop.

I know that whatever the police find can be used in court in Canada and / or the United States as evidence against me in that murder case or any other type of criminal case depending upon what the police find 

Nobody has forced or pressured me into giving this consent to search .   

I know I have the right to talk to a lawyer in order to get legal advice about whether or not to let the police search my car and my house . I know I can talk to a free lawyer on a cellular phone right now if I want. I have plenty of money and I don't need a free lawyer. His advice would probably be worthless anyway. I hate lawyers . 

I like the police. 

I am consenting because I want to.  I have nothing to hide.









----------------------------------------

Witness - Detective Columbo 



ELVIS PRESLEY 

Date
---------------------------




Time ---------------------------------

PS : I do not consent to them stepping on my Blue Suede shoes. 

It is a good idea to have the consenting individual initial each clause in the consent form to show that they have read all of the consent. If the consenting individual is  "detained " they should be given the opportunity to consult counsel if they wish.

The best evidence of consent by far is to have it on audio tape. 

Exception : PLAIN VIEW 

The essentials of plain view are as follows:

1) The searcher must be in a lawful position to take the view

2) The searcher must discover the incriminating evidence inadvertently, not relying upon plain view as a pretext. (e.g. it would be wrong for a drug squad to go searching for smuggled jewellry but really looking and hoping to find drugs in plain view for which no grounds exist to get a warrant.)  

3) It must be apparent to the searcher that the item may be evidence of a crime, or be contraband itself.  Reasonable suspicion is sufficient.  (R. v. Ruiz (1991), 68 C.C.C. (3d) 500 (N.B.C.A.) affirmed by the Supreme Court of Canada (1993), 3 S.C.R. 649) 

It is vital that the object seized be open to view , and not covered or obscured. If something must first be moved in order to see the object , then plain view doesn't exist unless you are lawfully searching. Police cannot order a suspect to move property to give them a view they didn't have.  But a flashlight can be used. (R. v. Mellenthin (1992) ,76 C.C.C. (3d) 481 at 487 (S.C.C.))

If searchers have a valid warrant to start with and are searching reasonably, moving articles around as a legitimate part of that search, when something comes into view that isn't covered by the warrant lawful plain view exists. (R. v. Longtin (1983), 5 C.C.C.(3d) 12 (Ont.C.A.))

Police searchers are entitled to handle and inspect what they see in plain view in  order to determine whether or not it appears to be illegal. Objects can be seized under plain view authority even though an off - site analysis is required to determine whether the item seized actually is illegal. ( R.v. 2952 - 1366 Quebec Inc. ( 2000 ), 146 C.C.C. ( 3d) 571 ( Que.C.A. )  

The Supreme Court of Canada has left open the question whether or not the plain view doctrine applies to entries to dwelling houses without warrant to preserve health and safety. ( R.v. Godoy ( 1999 ), 131 C.C.C. ( 3d ) 129 ( S.C.C. ) 

Plain Smell

The Alberta Court of Appeal has rejected " plain smell " ( eg. of marihuana ) as justifying search without a warrant all by itself. ( eg.where the  police were lawfully in a house but had no consent to search , the smell of marihuana from the basement did not justify a search of the basement without a warrant ( R.v. Smith ( 1998 ) 126 C.C.C.( 3d ) 62 ( Alta. C.A. ) 

The Ontario Court of Appeal has ruled that plain smell can be a factor in making a valid arrest but there generally need to be other grounds as well. ( R.v. Polashek ( 1999 ) , 134  C.C.C. ( 3d ) 187 ( Ont.C.A. ) .  The  courts are concerned that since the sense of smell is highly subjective , to authorize an arrest or search without warrant solely on the basis of smell, puts unreviewable discretion in the hands of the police officer. They reason that smells are transitory and generally incapable of independent verification because they often vanish without trace. If the smell  is of sufficient duration to be verified by others, the situation could improve in our favour ( eg. decomposed body where odour detected by neighbour who calls police ) . 

Exception : Civilian Search 

If a citizen has searched and seized without involvement by law enforcement,the evidence will be admissible since the Charter generally protects against government or police action (state action), not action by private citizens.  Police agents are not covered by this exception since their action is considered to be state action.  The leading case on this point is the civil case of McKinney  v. Board of Governors, University of Guelph (1991) 76 D.L.R.(4th) 545 (S.C.C.).

The Charter does apply to searches performed by teachers in schools since elementary and secondary schools are part of government. However such searches by teachers ,who are not acting as police agents, can be conducted without warrant since students have a reduced expectation of privacy. ( R. v. M. ( M.R. ) (1998 ) , 129 C.C.C.( 3d ) 361 ( S.C.C.) 

Exception : Border Searches

This exception is the result of the lower expectation of personal privacy reasonably expected by people crossing international borders. Obviously a Customs or Immigration search at a port of entry doesn't require a warrant.   This exception includes searches of persons ,vessels or vehicles observed to enter Canada bypassing proper entry locations. Note that routine questioning by customs or immigration officers at the border, or routine luggage searches conducted on a random basis,including pat and frisk searches, do not trigger rights to counsel, but strip searches of persons do trigger these rights,since such persons are detained. (R.v. Simmons (1988), 45 C.C.C.(3d) 296 (S.C.C.))

Vehicle searches near the border made under the authority of Section 99 (1) (f) of the Customs Act are valid.  This section authorizes searches of conveyances based upon reasonable suspicion of smuggling. This law is constitutionally proper since Canada is entitled to protect its borders from smugglers and this law is reasonable to accomplish this purpose. (R. v. Jacques ( 1996 ), 110 C.C.C. ( 3d ) 1 (S.C.C.); R. v. Olawu (1996), 107 C.C.C. (3d) (B.C.C.A.).  Accordingly, vehicle searches should be based upon Section 99 (1) (f) of the Customs Act not the Excise Act.

" Bedpan vigils " at airports or other border points where travellers are detained for considerable periods of time in" drug loo " facilities to see if they excrete drugs are valid searches. The courts have ruled that the potential embarrassment of innocent travellers is the price to be paid to protect the integrity of Canada's borders from the flow of dangerous contraband. The conviction of a heroin importer who excreted heroin pellets five hours after he was detained was upheld by the Supreme Court of Canada. In this case the Customs officers had reasonable suspicion and the suspect was permitted to call a lawyer several times while in detention. ( R.v. Monney ( 1999 ) , 133 C.C.C ( 3d ) 129 ( S.C.C.)) 

The courts have repeatedly upheld the validity of Customs searches based on reasonable suspicion and have decided that there is no time limit to this right to search .Where a courier returned a suspicious package back to Customs and it was found to contain cocaine, the search was ruled legal because the package had not been delivered . It would have been too late to search without warrant if the package had actually been delivered to the suspect.  ( R.v. Collymore ( 1999 ), 138 C.C.C.( 3d ) 306 ( Ont.C.A.) Where a Customs strip search is proposed and there is no urgency,  the detained person should be told that they have the right to have the search decision reviewed by a senior Customs officer and they should be afforded the right to consult with counsel ( although not necessarily in private depending upon the circumstances )  before the strip search. ( R.v. Granston ( 2000 ) , 146 C.C.C. ( 3d) 411 ( Ont. C.A. ) 

Abandoned Property

Garbage put out onto municipal property at the front of a dwelling house for collection is seizable without a warrant as abandoned property.  (R.v. Krist (1995), 100 C.C.C. (3d) 58 (B.C.C.A.)); (R. v. Kennedy unreported Ont. C.A. Dec. 17, 1996) However, entry onto a property to seize garbage before it is put out for collection would be an unlawful trespass if done without a warrant.  Another example of seizable abandoned evidence is blood that has dripped from the accused's wound onto his car seat. (R. v. Dyment (1988), 45 C.C.C. (3d) 244 at p. 260 (S.C.C.))

However, where an accused who is in custody discards an item ,  a warrant will be required especially where that accused refused to provide that item to the police earlier. In the Stillman case , discarded kleenex tissue was taken by police from a jail without a warrant for D.N.A. testing although the accused had earlier refused to give bodily fluid samples. The Supreme Court of Canada ruled that this search breached the Charter. (R.v. Stillman  (1997), 113 C.C.C. (3d) 321 (S.C.C.)

But if the suspect is not in custody and has only been detained and then released, his cigarette butts and other abandoned property such as kleenex tissue etc. can be taken without a warrant. ( R.v. F. ( D.M. ) ( 1999 ), 139 C.C.C. ( 3d ) 144 ( Alta.C.A. )  The difference between an accused in custody, and an accused whose detention ends when he becomes free to leave, is that the detained accused becomes capable of abandoning the cigarette butts etc. once he is free to leave and therefore no warrant is required. The Alberta Court of Appeal reasoned that such a suspect could refrain from smoking or take the butts with him. The smart move is to make the seizure after the detained accused leaves.  

Exception : Exigent ( Urgent ) Circumstances

This exception involves great urgency with a clear need to protect persons or property from imminent serious harm where there isn't time to obtain a telewarrant.  (R. v. Grant (1993) 84 C.C.C. (3d) 173 (S.C.C.)).  Before you leap with joy over this exception you must also realize that the Supreme Court of Canada has made it clear that to enter a dwelling house without a warrant, even in exigent circumstances, constitutes such a serious breach of Charter rights that evidence seized  in the house following a search will likely be inadmissible. (R. v. Silveira 

( 1995 ) , 97 C.C.C. ( 3d ) 450 ( S.C.C.) and R.v. Feeney ( 1997 ), 115 C.C.C. ( 3d) 129 at p.145 ( S.C.C. ). Parliament has amended the Code to permit warrantless searches of residences on an urgent basis to prevent the destruction of evidence after the Feeney case ( Criminal Code section 529.3 ( 2)) , and it remains to be seen whether or not the Supreme Court of Canada will play ball. 

The British Columbia Court of Appeal has recently upheld the exigent circumstances amendments to the Controlled Drug and Substances Act ( section 11 ( 7) ) setting the stage for a Supreme Court of Canada showdown. ( R.v. McCormack ( 2000 ) , 143 C.C.C. ( 3d ) 260 ( B.C.C.A. ) . Unless and until Parliament enacts " Charter notwithstanding" legislation , the Supreme  Court of Canada trumps Parliament.  Don't hold your breath for " Charter notwithstanding" legislation.  None has been forthcoming to date even though the British Columbia Court of Appeal upheld the incredible decision of a lower court effectively legalizing the possession of child pornography.

The Ontario Court of Appeal did the right thing when a search of a residence was upheld where a warrant had been obtained and was " on the way " while other officers entered to prevent drugs being destroyed. There was evidence of a need for urgent action to preserve evidence in this case. ( R.v. Jones ( 1999 ) , 133 C.C.C. ( 3d ) 1 ( Ont. C.A. )

The duty to protect life justifies a warrantless forced entry into an apartment in response to a disconnected 911 call even though the person who answers the door refuses entry.  (R. v. Godoy ( 1999 ) , 131 C.C.C. ( 3d ) 129 ( S.C.C. ) An entry to protect life without warrant will will not justify search, unless it is a search to find a victim or for officer safety. No further search is authorized although an arrest can be lawful following a forced entry without warrant if we can justify the entry as intended to protect life.  Search incident to arrest would then become the search authority. 

Exigent ( urgent ) entry without a warrant to land surrounding a residence to prevent the imminent destruction of evidence appears to be permissible. ( R.v. Kelly ( 1999 ), 132 C.C.C. ( 3d ) 122 ( N.B.C.A. )  

Exception :  No Standing  - Accused on trial has no Charter Rights

If we have breached the section eight Charter rights of citizen A during the course of search and seizure, this breach will not haunt us in introducing the evidence against accused B, if B's Charter Rights were not breached.  If accused B has no lawful interest in the place to be searched, or in the items seized, then B has no standing or status to raise a constitutional right to privacy.In order to argue this point, B must first demonstrate an expectation of privacy which society considers to be reasonable or legitimate in the circumstances.  As an example, an accused cannot claim such an interest in the contents of  his girlfriend's apartment if he doesn't live there, isn't a tenant, and has the legal status of a mere visitor, even though his drugs are there.  The drugs seized in breach of the girlfriend's Charter rights are admissible against him. This is because the Charter right to protection against unreasonable search and seizure protects people,not places.  (R.v. Edwards (1996) ,104 C.C.C. (3d) 136 (S.C.C.). 

An example of this important principle in operation is to be found in the case of R.v. Khuk ( 2000 ) , 142 C.C.C. ( 3d ) 276 ( B.C.C.A. ) where the accused claimed in their Charter application that they were just babysitters in a home, causing their Charter application to bomb because they had no standing. Since they claimed no ownership, tenancy or normal occupation of the premises they were snookered. 

Exception :  Protective Searches
Searches without warrant  confined to protecting police officers and citizens from danger where there is valid reason for such concern are valid. However, once safety is reasonably satisfied, this authority lapses.

An example of a protective search upheld on appeal is the case of R. v. Golub (1997) 117 C.C.C. (3d) 193 (Ont. C.A.) leave to appeal refused May 4, 1998 ( S.C.C. )  In this case police arrested an accused outside his apartment door on reasonable grounds he wanted to kill his boss and had an Uzi sub-machine gun. Reasonably fearing there might be dangerous accomplices or trapped hostages inside the apartment, they entered the apartment and found a prohibited weapon between mattresses on a bed. Evidence of specific examples where persons had been found hiding between mattresses in past incidents helped this case out.

Another form of valid protective search occurs where police in good faith enter upon private property to protect the interests of the property owner or occupant by investigating crimes reasonably suspected to be perpetrated against the owner or occupant or against their property. If it turns out to the surprise of the police officer , that the owner or occupant is engaged in crime , the search remains valid. ( R.v. Mulligan ( 2000 ) , 142 C.C.C. ( 3d) 14 ( Ont.C.A. ) 

Exception :  Hot Pursuit Leading to Arrest in a Dwelling

One of the few remaining ways to enter a dwelling without a warrant involves the "hot pursuit" exception."Hot pursuit" means a continuous pursuit conducted with reasonable diligence so that the pursuit and capture, along with the commission of the offence, comprise part of a single transaction.  This exception includes arrests for provincial offences. The offence triggering "hot pursuit" need not have been committed in the arresting officer's presence. (R. v. Macooh (1993) 82 C.C.C. (3d) 481 S.C.C.)).

Exception :  Weapons Searches

If a peace officer has reasonable grounds to believe:

1) that any offence involving restricted weapons, prohibited weapons, or ammunition has been or is being committed

2) that evidence of such an offence will be obtained by searching any person or place (other than a dwelling house) and

3) that he could obtain a search warrant but time doesn't permit and he must search now or lose the opportunity

Under these circumstances section 101 of the Criminal Code permits a search of a person, vehicle or place without warrant.  Note that you cannot search a dwelling house without a warrant this way.

For example, a person who roughly fitted the description of a suspect in a multiple shooting which happened shortly before he was searched, was lawfully searched because he had a bulge in his pocket and refused to make eye contact with the officer. (R. v. Singh (1983) 8 C.C.C. (3d) 38 (Ont. C.A.))

Exception :  Situations where there is no reasonable expectation of privacy 

No search paper is required to detect heat rising from a barn through the use of a FLIR ("Forward Looking Infra Red") as there is no reasonable expectation of privacy.  (R. v. Hutchings (1997), 111 C.C.C. (3d) 215 (B.C.C.A.)).  Similarly hydro consumption records do not require search paper unless the utility itself insists on such paper.  This is because of the very low expectation of privacy in such records.  (R. v. Plant (1993), 84 C.C.C. (3d) 203 (S.C.C.))

A mere passenger in a car may have no reasonable expectation of privacy, although a driver operating with the apparent permission of the vehicle's owner would have a reasonable expectation of privacy. (R. v Belnavis (1997), 118 C.C.C. (3d) 405 (S.C.C.)

A student's reasonable expectation of privacy is diminished in a school setting at least with regard to teachers who are not acting as agents of the police. Teachers do not require search warrants even when looking for evidence of crime.  ( R. v. M.(M. R. ) (1998 ) ,129 C.C.C.( 3d ) 361 ( S.C.C.) 

Some of the factors which determine whether or not the particular accused on trial has a reasonable expectation of privacy include the following:

· accused's presence at the time of the search

· accused's possession or control of the property or place searched

· accused's ownership of the property or place

· accused's historical use of the property or seized article(s)

· this accused's ability to regulate access

· did this accused believe he or she had an expectation of privacy?  (subjective test)

· if this accused did have a subjective expectation of privacy, was this expectation objectively reasonable?  (the objective test)

These factors are set out in the decision in R. v. Edwards (1996), 104 C.C.C. (3d) 136 (S.C.C.)

There is no reasonable expectation of privacy, and thus no warrant required, where the accused cultivated marijuana on Crown land in plain sight from a private road.  (R. v. Boersma (1994), 31 C.R. 4th 386 (S.C.C.))

An accused has no reasonable expectation of privacy in long distance tolls seized at the offices of a telephone company since such records do not contain significant information about an accused person's private life, and are just a record of phone numbers called by someone from a location. ( R.v. Solomon ( 1996), 110 C.C.C. ( 3d) 354 ( Que.C.A. ) ; affirmed ( 1997 ) , 118 C.C.C. ( 3d ) 351 ( S.C.C.)

The privacy interest in business documents in a regulated field (e.g. one where the regulator has inspection or production powers) is relatively low especially since they do not ordinarily contain confidential personal information. Other types of  commercial documents may create a higher privacy interest since they may contain confidential or sensitive information the business would not want publicly known.   What this translates into is that we have a better chance of saving ordinary business record admissibility in the aftermath of a Charter breach than we would if sensitive commercial records were at stake.  Likewise, business premises do not have as high a privacy interest as residences. (14371 Canada Inc. v. Quebec (Procureur General) (1994) , 90 C.C.C. (3d) 1 (S.C.C.)

An apartment dweller does not have a reasonable expectation of privacy in the common hallway outside his unit, but does have a reasonable expectation of privacy in the area just outside his apartment window. (R. v. Laurin (1997), 113 C.C.C. (3d) 519 (Ont.C.A.))

An accused who is a trespasser has no reasonable expectation of privacy in property over which he trespasses. ( R.v. Lauda ( 1998 ) , 129 C.C.C.( 3d ) 225 ( S.C.C.) This convicted accused grew marijuana on a farm where he was a trespasser. No warrant was required. 

Where the accused no longer lives at a residence , is not the lessee, and has no key, his clothes left behind are ours without a warrant , since he no longer has a reasonable expectation of privacy. ( R.v. Brooks ( 1998 ), 129 C.C.C. ( 3d ) 227 ( S.C.C.) 

However, an accused does have a reasonable expectation of privacy in a package in the possession of a courier service which is due to be delivered to him with his name and address on it. A general warrant will be required to X- ray such a package. ( R.v. Fry ( 1999 ) , 142 C.C.C. ( 3d ) 166 ( Nfld. C.A. ) 

Exception : Roadblock Searches Without Warrant are OK

Vehicles can be searched at a roadblock set up for a legitimate purpose such as to prevent the escape of dangerous criminals  fleeing a crime ( eg. armed robbers) .

 ( R.v. Murray ( 1999 ) , 136 C.C.C. ( 3d) 197 ( Que. C.A. ) 

Exception : Searches by Teachers in Schools 

A school teacher can search a student or a student's locker without warrant if reasonable grounds exist to believe that a school rule has been or is being violated and that evidence will be located . However, if the teacher is really acting as an agent of the police, a warrant must be obtained. A search by a civilian must still be conducted in a reasonable manner, and an inappropriate personal search of a female student by a male teacher could lead to inadmissible evidence. A search of a student by a teacher in the presence of a police officer  without a warrant was ruled valid by the Supreme Court of Canada where the search was the teacher 's idea and the information leading to the search was developped by the teacher. The teacher in this case was not the police agent, it was actually the other way around. ( R. v. M.(M.R.) ( 1998 ), 129 C.C.C. 361 ( S.C.C.) 

Investigations involving Coroners 

Police cannot use the coroner's powers in order to justify a criminal search without warrant by taking property away from the coroner with the coroner's consent. Although police officers have a vital role to play in assisting the coroner, they cannot "piggyback" relying upon the coroner's powers to further what they ought to realize has turned into a criminal investigation. (R. v. Colarusso (1994),  87 C.C.C. (3d) 193 26 C.R.(4th) 289 (S.C.C.)). The proper route is to obtain a " friendly " warrant and execute it upon the coroner. Ideally, police officers assisting the coroner should not be involved in the criminal investigation. Where that is not feasible , police investigators must be very careful to recognize when they are about to begin a criminal investigation which will likely involve a living suspect . At that crucial stage the coroner's powers can no longer be used to further what has become a criminal investigation. 

Administrative  or Regulatory Seizures Without Warrant under the Authority of a Statute

Providing these aren't used as criminal investigations in disguise, they are valid.

A less strenuous and more flexible standard of reasonableness applies to administrative or regulatory searches  (Hunter v. Southam Inc. (1984), 14 C.C.C. (3d) 97 (S.C.C.)) which will not usually require a warrant.  (R. v. Potash (1994),  91 C.C.C. (3d) 315 (S.C.C.)).  However, where a jail term may result in a regulatory context (Baron v. Canada) (1993) , 78 C.C.C. (3d) 510 (S.C.C.)) a warrant may be required and it will need to conform to Charter standards. For example, if you realize that a vehicle you want to search has already been validly seized under the administrative provisions contained in s. 102.01 of the Immigration Act, there is no cause for concern. The wise law enforcer will still get a search warrant before searching this car for criminal law purposes. 

However, if Immigration officials or police officers had seized evidence of crime in plain view from this vehicle before they knew of its involvement in a criminal investigation, this seizure without warrant would likely be valid if connected to a legitimate administrative seizure of the vehicle.

IF POLICE INVESTIGATORS CANNOT FIT COMFORTABLY WITHIN ANY OF THE EXCEPTIONS NOTED EARLIER IN THIS CHAPTER, AND THEY PROPOSE TO INTRUDE UPON A PERSON'S REASONABLE EXPECTATION OF PRIVACY,  THEY MUST GET A WARRANT

SEARCH OF RESIDENCES IN THE AFTERMATH OF FEENEY

They say that everyman's home is his castle and accordingly, this is the most sacred location of all for search purposes.

The law has been tightened beyond strangulation with the unfavourable decision of the Supreme Court of Canada in R. v. Feeney  (1997), 115 C.C.C. (3d) 129 (S.C.C.). This case requires for the first time ever in Canadian law, prior judicial authorization to enter a residence in order to make an arrest.

Now as a general rule, the privacy interest outweighs the law enforcement interest, and warrantless entry to dwelling houses is prohibited.  AN ARREST WARRANT IS NOT SUFFICIENT AUTHORITY TO ENTER A DWELLING HOUSE.  THERE MUST ALSO BE A WARRANT TO ENTER THE RESIDENCE TO MAKE THE ARREST AND PRIOR ANNOUNCEMENT (i.e. knocking and identifying selves as the police) MUST BE MADE. Amendments to the Criminal Code now provide for arrest - entry warrants. ( sections 529 (1) to 529.5 ) The judicial officer must be satisfied that there are reasonable grounds for the arrest and reasonable grounds to believe the person will be found at the named location. 

THE BOTTOM LINE AFTER FEENEY

ENTRY INTO A DWELLING REQUIRES A WARRANT AND ENTRY INTO A DWELLING TO ARREST REQUIRES A 7.1 WARRANT EXCEPT in the following situations : 

A) Hot pursuit meaning the chase began following the commission of an offence and  pursuit has been a continuous sequence thereafter. (R. v. Macooh (1993) 82 C.C.C. (3d) 481  (S.C.C.)  and R. v. Feeney (1997) 115 C.C.C. (3d) 129 (S.C.C.) 

B) Entry is to prevent imminent serious bodily harm or otherwise protect health or life. Such an entry can be forced even if an occupant refuses entry.( R. v. Godoy (1999 ) , 131 C.C.C. ( 3d ) 129 ( S.C.C.) 

 C) Valid consent is given by a person with the actual authority to consent who knows that the purpose of entry is to arrest a named person.  

Other Situations which probably won't lead to Feeney problems : 

· Embarassing the suspect out of the dwelling

· Tricking the suspect out of a dwelling.  Tricking law enforcement "in" will not work.  Calling the suspect on a cellular phone to surrender himself outside the dwelling appears workable , but going up to knock on the door to lure the subject out may run afoul of the Supreme Court of Canada decision in R. v. Evans (1996), 104 C.C.C. (3d) 23 (S.C.C.) since the police become trespassers.

· Arrest at a residence where the suspect is merely a guest. 

MYTHS - EXCEPTIONS THAT DON'T EXIST IN THE LAW OF SEARCH

· Aerial Searches are not Exempt from Charter Scrutiny 

Lawful occupants have a reasonable expectation of privacy in all open spaces within their residential lots which affords them protection against search by land or air. Accordingly, a general warrant is required to conduct a search by air where people's conduct and movements will be observed or property inspected not otherwise open to view from the ground. ( eg. by using a camera such as a " Westcam " ) ( R.v. Kelly ( 1999 ) ,132 C.C.C.( 3d ) 122 ( N.B.C.A. ) This case also discusses the American " open spaces " doctrine. 

Random flyovers with no targets in mind at altitudes normally used by light aircraft do not appear to require a warrant. Likewise aerial searches of open land not within a residential lot appear to be available without warrant. 

· There is No " Open Fields " Doctrine 

Unlike American law, property owners in Canada can have a reasonable expectation of privacy in unoccupied lands. For example , an accused in Canada does have a reasonable expectation of privacy in fenced and gated farmland which he was leasing and which had " no trespassing " signs posted . A police officer who climbed over a gate to look for a marihuana grow site without a warrant was conducting an illegal search. He should have had a general warrant. ( R.v. Lauda ( 1999 ) , 136 C.C.C. ( 3d ) 358 ( Ont.C.A. ) 

If the " grow "  was visible from a public roadway , this would not be a problem since there would be no reasonable expectation of privacy.  ( R.v. Boersma ( 1994 ) , 31 C.R. ( 4th ) 386 ( S.C.C. ) 

· There is no right to enter a dwelling simply to investigate or to continue an investigation unless based on consent. (R. v. Plamondon (1998), 121 C.C.C. (3d) 314 (B.C.C.A.) 

· It gets us nowhere to argue that a warrant wasn't obtained because police officers were suffering from fatigue and/or that a justice of the peace wasn't available.In other words, resource based justifications for a warrantless search won't fly. ( R.v. Price ( 2000 ) , 144 C.C.C. ( 3d) 343 ( Ont.C.A. ) 

VEHICLE   STOPS , SEARCHES,  AND  INSPECTIONS

Although the law operates on the basis that everyman's home is his castle , no matter how lowly, the law does recognize that vehicles are not sacred castles , and that there is a reduced expectation of privacy when vehicles are operated in public places. ( R.v. Belnavis ( 1997 ) ,118 C.C.C. ( 3d) 405 ( S.C.C.) at p. 421 . Nevertheless , section 8 of the Charter will still bite us if don't get a search warrant for vehicles in many situations. This section of the chapter  will explore the exceptions where a warrant for a vehicle is not required. If you can't fit within these exceptions you are likely to crash and burn at trial unless you get a warrant for the vehicle. 

A Vehicle Stop  must be a Lawful Stop

If for some reason the stop is not lawful we will start off with an arbitrary detention Charter breach which will usually prove fatal to the admissibility of evidence found in the vehicle . So let's try for a lawful stop right off the bat. 

Random stops are of course lawful as part of recognized impaired driving investigation programs, but random stops are also lawful to check for mechanical fitness and to see if drivers are properly licenced and vehicles properly insured. (R.v. Ladouceur (1990 ), 56 C.C.C. ( 3d ) 22 (S.C.C. ) This authority is derived from provincial highway traffic acts and although this authority cannot by itself alone  be used to justify search of the vehicle or questioning of the occupants about subjects unrelated to the highway traffic laws , it at least makes the stop lawful, and grounds may develop for further investigation during the stop. To rely on the lawfulness of such random stops, they must truly be at random and for highway traffic enforcement purposes. The acid test may be whether or not the officer conducted a number of similar stops close in time to the stop in question. If it turns out that a drug squad officer did the stop we are doomed unless that officer also turns out to be related to Ralph Nader and on a highway safety crusade.

Another example of a special situation where random stops are lawful is at a police roadblock to prevent the escape of criminals from major crime scenes. Other than such special situations , where random stops are lawful, there must be a reason beyond just mere suspicion or a hunch in order to stop a car and detain the occupants for purposes of even the briefest investigation. However, there obviously does not need to be grounds for arrest prior to the stop. We will need a moving violation or road safety concern in order to have a lawful stop if we are relying upon the vehicle. If the reason for the stop is not connected to the vehicle, then police powers do not get better or worse just because the target is in a vehicle. The situation is then the same as if there was an encounter on the street. 

A random stop of a vehicle without articulable cause is not lawful on private property. ( R.v. Caissie ( 1999 ) , 138 C.C.C. ( 3d ) 205 ( N.B.C.A.) 

The Need for " Articulable Cause " to make a Vehicle Stop which is not connected to Highway Traffic Enforcement 
In a street encounter, to stop and detain , we need what the law calls "articulable cause " which means reasonable grounds to suspect the person to be detained committed an offence or reasonable grounds to believe that person might be engaged in criminal activity . ) If we have "articulable cause" we can stop a vehicle for purposes of investigation , or detain anyone who is on foot.( R.v. Simpson (1993) , 79 C.C.C. ( 3d ) 482 ( Ont.C.A. ) at p. 493 and R.v. Lai ( 1998 ) 130 C.C.C. ( 3d ) 413 ( B.C.C.A. 

The bottom line is that there are two routes to a lawful stop, either we do a random stop while enforcing road safety laws or we have "articulable cause " for the stop. If we are going the articulable cause route the reasons justifying the stop should be in the officer 's notebook.

A stop using provincial safety legislation cannot be used to justify a stop which is really for the purpose of investigating suspected criminal activity. ( R.v. Guenette 

( 1999 ) , 136 C.C.C. ( 3d ) 311 ( Que.C.A. )  

A stop cannot be contrived such as to be a criminal investigation disguised as a traffic stop. Put another way, all vehicles using this same roadway must be subject to the same treatment. A target vehicle cannot be singled out unless it commits a moving violation.

If the stop is not lawful, and we know we are reaching, a consent search, properly documented, can still get us out of grief (assuming no searching has been done prior to the consent), particularly if the consent mentions that the person consenting has no complaint about being stopped. Persons wanting to bluff their way out of the investigation may give you such a passport to search their vehicle hoping that your search won't be thorough enough to locate the evidence. 

Situations where No Warrant is Required to Search a Vehicle 

Assuming the stop is lawful, or there was no stop, the following breakaways are available to us enabling search of a vehicle without a warrant. It is never wrong to get a warrant if grounds exist, but it is always too late to get a warrant justifying a seizure after evidence has already been found by police officers in a vehicle. Such an after the fact warrant is useless. 

· No warrant is required if the  search of the vehicle is connected to a lawful arrest of one or more persons in or near  the vehicle. We must use this power at the scene of the arrest, soon after the arrest, or lose it. If we can't explain the connection between the arrest and the search of the vehicle we lose. Detailed examples are set out below.

· No warrant is required where valid consent to search the vehicle is obtained from the driver, or if no driver is involved, from the vehicle's owner or someone with permission from the owner to possess the vehicle at the time we are searching it. As explained earlier in this chapter, valid consent means that the person consenting knows they can refuse to permit the search, knows they can withdraw consent at any time while the search is underway, knows the real reason for the search, and understands that evidence found can be used against them in court. Such consent should be taperecorded or in writing in order to have a reasonable chance of surviving court attacks. ( R.v. Wills ( 1992 ), 70 C.C.C.( 3d ) 529 ( Ont.C.A. ) 

· The Vehicle is Believed to be Stolen on reasonable grounds.There will be no reasonable expectation of privacy in a stolen vehicle, and therefore no Charter search problems. 

· The Vehicle has been or is being towed or stored under the authority of a provision in the applicable highway traffic act and we are entering it to tow it or to take inventory of it's contents, but not to do an investigation. If there is no statutory authority to take possession of the vehicle, we can't use this exception. ( R.v. Nicolosi ( 1998 ), 127 C.C.C.( 3d ) 176 ( Ont.C.A. ) ; R.v. Caslake (1998 ), 121 C.C.C. (3d ) 97 ( S.C.C.)  

Plain View in relation to Vehicles

Where evidence of an offence can be seen inside the vehicle prior to entering it using a flashlight if necessary ,( but not by instructing or requesting the occupants to move articles around inside the vehicle so as to improve the view), police are entitled to enter the car and seize that evidence.( R. v. Mellenthin ( 1992 ) ,76 C.C.C. ( 3d) 481( S.C.C. )  at p. 487  ) To search the car further will require an arrest (triggering the search incident to arrest warrant exception ), valid officer safety concerns, or a search warrant. 

The plain view rule ,which as we have seen runs throughout the law of search, always  assumes that the officer taking the view is in a lawful position to see what he sees and that what he sees is a crime itself ( eg. smuggled cigarettes boxed so as to indicate they are smuggled ) or evidence of a crime. ( eg. blood trail ). If we are already lawfully in the vehicle , plain view continues to operate. ( eg. if while  inside the trunk helping a stranded motorist change a tire we see a gun it is ours for evidence ) An accused in custody has no reasonable expectation of privacy in the contents of his impounded vehicle which were plainly visible upon entering the vehicle.  ( R.v. Nicolosi (1998 ) , 127 C.C.C. ( 3d ) 176 ( Ont. C.A .) 

Compliance and Safety Inspections

Where police or government employed regulators are inspecting brakes and braking systems, environmental compliance, or vehicle safety equipment under the authority of a provincial highway traffic act or other provincial legislation, of course no warrant is required. In most provinces a police officer can require that a motorist submit a vehicle for a safety inspection after giving the motorist a written notice. But if the motorist fails or refuses to comply the remedy is to remove the plates and tow the vehicle. This does not mean the vehicle can be searched. Compliance and safety inspection authority only extends to the areas of the vehicle necessary to perform the inspection which must be a good faith inspection not a criminal investigation disguised as an inspection. 

Inspectors will not be able to inspect the passenger compartment and likely not under the hood ( unless it is an emissions inspection ) or in the trunk. However,  if the inspection logically involves the inside of a trunk ( eg. inspecting the safety of a propane tank in the trunk of a propane fueled vehicle ) then that area becomes accessible without warrant. The law is clear that administrative and regulatory inspections do not require warrants since the purpose of the regulatory statute would be defeated if warrants were required. Objects discovered in plain view during such inspections will be admissible in the resulting prosecutions. But once an investigation of an offence is underway a warrant will be required unless an exception exists . Investigation of a provincial offence will require a provincial offences warrant.  A criminal investigation will certainly require a Criminal Code warrant unless some other exception is applicable. The leading case on this subject is R.v. Potash ( 1994 ) , 91 C.C.C.( 3d ) 315 ( S.C.C.) 

Abandoned Vehicles 

No warrant is required where the vehicle is apparently abandoned in which case a look  in the glove box in an effort to find out who last had custody of the vehicle can easily be justified. (R.v. Krist ( 1995 ), 100 C.C.C. ( 3d ) 58 (B.C.C.A.) and R.v. Dyment ( 1988 ),  45 C.C.C. ( 3d ) 244  ( S.C.C.) at p. 260 

Urgent (Exigent)  Circumstances in relation to Vehicles 

Where there is a real danger that evidence will be lost, removed , destroyed , or will disappear, before there is time for a warrant to  be obtained, we can rely upon this exception to search a vehicle. Expect to have to justify the urgency of your actions in your notebook and in evidence. ( R.v. Grant ( 1993 ),  84 C.C.C.( 3d ) 173 ( S.C.C.) Such a situation might arise where an owner arrives at the scene, insistent on  claiming  his vehicle, and refusing to consent to a search. If there is no basis to arrest or detain the owner, and grounds exist for a warrant, we would have  justification to search the vehicle relying upon this exception. 

An example of a situation where a warrantless search based on exigent circumstances may be reasonable involves the case of vehicles, vessels, or aircraft which are about to move away, provided that there are reasonable grounds to believe that they contain a narcotic or other contraband and there is no time to get a warrant.  (R.v. Rao (1984) 40 C.R.(3d) 1; 12 C.C.C. (3d) 97 (Ont. C.A.)). However, such a situation will often generate grounds for arrest of the pilot, driver etc. yielding search powers incident to arrest without using this exception.

A "Profile " is Enough to Stop,  but not to Search a Vehicle 

No matter how good the statistics are in support of a profile used to stop and search a vehicle , if the profile is all we have, we don't have enough. Smuggling profiles etc. amount to no more than hunches and do not amount to " articulable  cause ". The fact that the motorist does not agree to a consent search cannot be used to improve the grounds. ( R.v. Cox ( 1999 ), 132 C.C.C. ( 3d ) 256 ( N.B.C.A. ) 

Search of Vehicles Incident to ( connected to ) an Arrest

Such searches are only justifiable if the purpose of the search is related to the purpose of the arrest. The search must be made within a reasonable period of time after the arrest. There must be a sound explanation for any delay.  Accordingly, use it or risk losing it.

There must be a logical explanation as to why the vehicle was searched (e.g. officer safety, public safety, protecting evidence from destruction, discovery of evidence).  Reasonable and probable grounds are not required.  Police motives for the timing and place of arrest will be scrutinized.  Accordingly, officer notes must explain why the search was conducted and how it was connected to the arrest.

Frequently a search of the trunk will be justified after the arrest of one or more occupants of the vehicle , if the officer can explain to the court what he was looking for, and how it was connected to the arrest ( R.v. Polashek ( 1999 ),134 C.C.C. ( 3d ) 187 ( Ont.C.A. ) 

The search must be truly incidental to arrest and accordingly, the vehicle search must have a logical connection to the arrest and it must be close by at the time of arrest. 

Examples: An arrest for impaired driving can only support a search for impaired driving evidence. (e.g. alcohol)  Plain view is of course applicable. (R. v. Caslake  (1998), 121 C.C.C. (3d) 97 (S.C.C.) at page 109.) 

Therefore, the arrest of a motorist for traffic ticket warrants won't justify the search of a car the way the arrest of a smuggler or drug dealer would. The search of the glovebox of a car could be justified following an arrest for personation or obstructing police by giving a false name since the officer would be looking for evidence as to the driver 's real identity.  A speeding ticket won't give us the inside of the car at all, unless the driver fails to produce a driver 's licence or other evidence of identity and the officer develops reasonable  suspicion that the driver is lying about his identity. In such circumstances the glovebox and papers in the back seat become available to search. 

The law is now clear that a driver of a car, driving with the apparent permission of the owner, has a reasonable expectation of privacy.  Searching a vehicle as against the driver without a warrant or an exception is a Charter breach. However, a mere passenger in a car which is not stolen but who does not demonstrate any special access or relationship with the owner or driver has no reasonable expectation of privacy.  In the result, we can often have a good warrantless search case against passengers, but not against the driver on the same facts.( R. v. Belnavis (1997) 118 C.C.C. (3d) 405 (S.C.C ) Obviously where the passenger is the spouse of the owner or driver , or related to the owner or driver such a  passenger has privacy rights since they are not a mere passenger.
The United States Supreme Court has ruled that a search of a car following a stop for a speeding infraction was unconstitutional since all the evidence necessary to prosecute had already been obtained and the issuance of traffic tickets does not raise the same level of officer safety considerations as an arrest. ( Knowles v. Iowa , Dec. 8, 1998. )  The situation would likely be different if there was reasonable suspicion that the motorist was in possession of a radar detector and the officer was searching for such a device.  

An officer has the power to order both the driver and any passengers out of the car under American case law ( Pennsylvania v. Mimms , 434 U.S. 106 U.S.S.C. ) ; to conduct a patdown of the driver and any passengers upon reasonable suspicion that they may be armed and dangerous ( Terry v. Ohio , 392 U.S. 1);and to patdown the passenger compartment of a vehicle upon reasonable suspicion that an occupant is dangerous and may gain immediate control of a weapon (Michigan v. Long , 463 U.S. 1032 ). Although Canadian case law is not yet this highly developped it seems to be heading in the same direction. 

American police officers are also entitled to search a vehicle's passenger compartment including any containers following an arrest. ( New York v. Belton 453 U.S. 454. ) Canadian law is more restrictive and the search must be linked to the arrest in some way. 

Vehicle "Inventory" Searches

An inventory search is done pursuant to police policy in order to list the contents of vehicles so as to protect both the officer and the force from later problems.

An "inventory" search of a vehicle violates section 8 of the Charter unless a statute such as a Highway Traffic Act authorizes seizing the vehicle . Any evidence seized as a result of an inventory search may be inadmissible in a criminal trial if no statute authorizes the seizure in the first place or the search is really done for the purposes of an investigation, not an inventory ( R. v. Caslake (1998), 121 C.C.C. (3d) 97 (S.C.C.).

However, where the vehicle is not legally on the road in the first place (e.g. no plates, bad plates, expired plates) and the applicable Highway Traffic Act authorizes impounding, there is no Charter violation if the vehicle is entered in order to facilitate towing, impounding, and storage.  The owner/operator has a very low expectation of privacy if he operates a vehicle which should not be on the road in the first place.  

 " Inventory " searches are legal if the vehicle is not legally on the road, and drugs, weapons etc. found during such an "inventory" search are admissible. (R. v. Nicolosi ( 1998 ) , 127 C.C.C. ( 3d ) 176 ( Ont.C.A.)

Expect that the real purpose of such a search will be carefully examined by the court.

Vehicles Connected to the place being searched under Warrant 

Such vehicles can be searched without warrant under the umbrella authority of a search warrant if they are apparently linked to the place being searched under the warrant. (R.v. Haley, ( 1986 ) 27 C.C.C. ( 3d ) 454 (Ont.C.A) It is a better  practice to include a basket clause authorizing the search of such vehicles in the warrant. 

Myths and Traps for the Unwary in Relation to Vehicle Searches

The powers of a coroner cannot be relied upon to further a criminal investigation. If police need evidence from a vehicle which the coroner has obtained, they must execute a " friendly " warrant on the coroner who can if he wishes provide grounds, but the coroner cannot turn over evidence to the police for police purposes without a police obtained warrant or that evidence will be inadmissible at trial. A coroner's warrant can only be used for coroner 's purposes. Police officers working to assist the coroner must remember that they are wearing a coroner 's hat, not a police hat, for purposes of the law of search. If no charges are being considered carry on ; otherwise remember your other hat.  ( R. v. Colarusso ( 1994 ), 87 C.C.C.( 3d ) 193 ( S.C.C.)  

If charges under a provincial statute such as a highway traffic act are being investigated  the warrant should be obtained under the appropriate provincial statute ( eg. in Ontario, section 158 of the Provincial Offences Act ) . If charges under the Criminal Code are being investigated, a search  warrant or a General Warrant should be obtained using section 487 or section 487.01 of the Criminal Code.   The right to tow a car or impound it does not include the right to search it or have a mechanical inspection performed. Although there is logically a low expectation of privacy in a damaged car that has to be removed from the roadway for purposes of public safety we should not treat this as a licence to do any more than to visually inspect the damaged area, enter the vehicle only as necessary to facilitate the towing and impounding, and take inventory of any clearly visible contents of value.

There is no getting around the fact that we will need a warrant to have mechanical fitness tests performed on a vehicle which is involved in the investigation of an offence. The only way out is a valid consent . Otherwise we need a General Warrant under the Criminal Code or a warrant under the appropriate provincial statute ( in Ontario section 158 of the Provincial Offences Act. ) A mechanical fitness test done on a vehicle which has been ruled out as a suspect vehicle is not a problem if you turn out to be right since only an accused on trial can raise a Charter search argument. ( R.v. Edwards ( 1996 ) , 104 C.C.C. ( 3d ) 136 ( S.C.C.) 

A defective warrant will normally mean that the case will be treated as if there was no  warrant at all, which means we will likely lose out on putting seized evidence before the court unless an exception existed and we didn't need a warrant in the first place. Although a warrant that barely fails the legal tests may still be salvageable ( R.v. Puskas ( 1998 ) ,120 C.C.C.( 3d ) 548 ( Ont.C.A. ) leave to appeal refused Oct.5, 1998 ( S.C.C.) care must be taken in drafting search paper because we are generally playing for all the marbles. 

The scope of the search must be reasonable to the type of evidence sought. A search  warrant seeking a murdered body won't get you into a vehicle's glovebox, but searching for the murder weapon will. Take time to prepare the list of items to be searched for, and include the smallest item you can justify as this will expand the scope of the search.  

Assistance Orders 

If you need help from a civilian who is reluctant or cautious, you can obtain an order from the court requiring that citizen or corporation  to assist you in relation to a search warrant or general warrant. Often the comfort provided by such an order is all they want. The same judge or justice of the peace who gave you the warrant can give you the Assistance Order. ( Criminal Code section 487.02 ) 

General Warrants for Vehicles

Although a conventional search warrant will cover most situations , there are some special situations involving vehicles where a General Warrant under section 487.01 would be more appropriate. 

As there is a fuller explanation of General Warrants later in this chapter,  I will just mention some key points here. A General Warrant will apply when we intend to use investigative techniques or procedures beyond simply seizing and testing the item seized. General warrants can be used to obtain information which is an easier test to meet than the conventional test of obtaining evidence. 

Examples of situations where General Warrants are appropriate for vehicles include : 

· Secretly taking the vehicle without notification for purposes of wiretap probe installations or the installation of satellite tracking devices.

· Removing onboard computers from vehicles and extracting data from these computers ( eg. onboard diagnostic systems ) or downloading encrypted information . I am concerned that a conventional warrant will not authorize anything more than seizing a vehicle , searching it, and removing parts specified in the warrant for purposes of testing. Extracting data from onboard computers is a whole new ballgame, likely requiring a General Warrant.  

· Future searches of a vehicle where an offence has not yet happened since general warrants can be obtained for future offences. ( eg. obtaining authority to enter an aircraft, boat, car, etc. the next time it is spotted ) Such authority can span a number of months if such a duration can be justified. 

· General Warrants cannot be obtained for the investigation of provincial offences ( Criminal Code section 487.01 ) 

· Only a provincial court or superior court judge can grant a General Warrant, it is beyond the power of a justice of the peace.

DRAFTING  SEARCH  PAPER

SEARCH WARRANT INFORMATION CONTENT CHECKLIST

It is easy to get so trapped in detail as to lose track of the big picture when preparing search warrant informations.  For example, grounds to believe the dwelling is the target's residence may be overlooked because they are so obvious to the investigator. It is recommended that every search warrant information be subjected to constructive  criticism by a fellow officer not involved in the investigation. 

Unfortunately the use of pre-printed forms tends to promote extreme brevity which frequently results in defective search warrant informations.  It is strongly recommended that serious investigators scrap their pre- printed forms or use them as a guide only to style, not content.

TIPS FOR DRAFTING SEARCH WARRANT INFORMATIONS

I recommend that a standard pattern be used which always includes the following headings :

A)  Introduction

B)  Background to the Investigation

C)  Grounds to Believe that an Offence has been / is being Committed ( in the case of a General Warrant has been/ is being, or will be Committed )

D )  Grounds to believe that the Things to be Seized will afford Evidence of the Offence 

( in the case of a General Warrant , Grounds to Believe that the Investigational Technique or Procedure will afford information about the Offence )

E )  Grounds to Believe that the Things to be Seized are at the Place to be Searched

F)  Conclusion

If you use this standard pattern you will avoid omitting crucial content. 

As you recite facts anywhere in the information use a consistent pattern eg :  

1) What do I know? ( State the fact ) 

2) How do I know it? ( Source it ) 

3) Why does it matter? ( It is difficult for the reader to grasp the significance of facts in a running narrative. Link the facts as you go and suggest inferences that should be drawn, explaining why they should be drawn along the way. Do not worry about repeating important information. ) 

Rather than review each officer or witness' information one by one it is much better to weave them together. Otherwise the information will end up being difficult to read , unduly long, and cluttered with needless detail. Feel free to summarize the contributions of a source. If three sources saw the same thing , identify who they are and say they saw the same thing the first time you mention it. Don't scatter this data in an unfocused way around the document. That is why the " cut and paste " computer function was invented !

They say " brevity is the soul of wit ". Our search warrant informations are starting to run into the hundreds of pages. We are not writing about " the Rise and Fall of the Third Reich". We must do a better job of getting to the point. If you can't figure out the significance of some piece of information leave it out . Because of the fear of omitting something crucial , far too much time and effort is spent on including trivia. More thought ,more editing, and less paranoid dumping of raw data will give us a much better product and it will be easier for the trial judge to believe that the issuing judge or justice of the peace actually read and understood the document. It is time for the "drown them with detail " school of draftsmen to have a fire in their school. 

You are entitled to make inferences and draw conclusions in the information. So let's do it. 

The Supreme Court of Canada has recently encouraged this approach and has observed that clear and concise search warrant informations are desirable.   

( R.v. Araujo [ 2000 ] S.C.J. No. 65 ( Dec.14, 2000 ) 

WHAT NEEDS TO BE INCLUDED:

A) Contents of the Introduction 

· The identity and background of yourself, the informant 

· State that there are reasonable grounds to believe that an offence you specify has been committed

· State that there are reasonable grounds to believe that the itemized things to be seized will afford evidence of that named  offence 

· State that there are reasonable grounds to believe that the things to be seized will be found at the named location to be searched

· Say that you yourself believe that all of these grounds presently exist. If you forget to include this we lose. ( R.v. Church of Scientology ( No. 6 ) ( 1987 ), 31 C.C.C.( 3d ) 449( Ont. C.A. )  

· Explain how the rest of the information is structured 

B) Contents of the " Background to the Investigation " Section

The goal is to provide a convincing overview which will show what you are seeking and why you are seeking it. Summarize what you are inverstigating and the progress of the investigation to date . It is very classy to make references to later paragraphs in the information which contain the details.

C) Grounds to Believe that an Offence has Been / is being Committed 

The offence for which the items are sought must be specified but not with the same precision as would be required for an indictment . You don't need to prove that the offence has happened.  It is enough that you believe on reasonable grounds that it has happened or is presently happening.  ( R.v. York ( 1992) , 77 C.C.C.( 3d ) 529 ( N.S.C.A.) upheld ( 1993 ) , 84 C.C.C.( 3d ) 286  ( S.C.C.)  Set out all the significant facts and say that you believe that the offence you name has been / is being committed. Make sure you have covered all the essential ingredients of the offence ( eg. why you believe the necessary intent was present ) . The offender need not be identified if unknown. Just refer to a "person or persons  unknown ". ( R.v. Sanchez ( 1994 ) , 93 C.C.C.( 3d ) 357 ( Ont.Gen.Div. )  

D) Grounds to Believe that the Things to be Seized will Afford Evidence of the Offence 

In other words what you are searching for and why? 

It is important to provide sufficient detail to allow both the searchers and person whose premises is being searched to know what you are looking for.  Imperative to identify objects as precisely as you can.( e.g.. books, documents, memoranda and all other correspondance and records "relating to the sale of 35797 Ontario Limited").

If it isn't possible to list specific things then describe classes of things.  Begin with a broad class and then narrow the class by limitations (e.g. by date and /or adding as many qualifiers as you can such as customer, product, country or origin)

The warrant must be able to pass a practical test known as the "fellow officer test." The question to ask is whether or not a fellow officer with no prior knowledge of the investigation would know what to search for simply by reading the search warrant.

It is vitally important to link those items to be searched  for to the offence specified in the warrant.

Explain why you want the items. Either they are the crime or will afford evidence of it. The articles to be searched for need not afford evidence sufficient to convict and need only be of assistance in the establishing the commission of the offence.  (Weins v. R. (1973) 24 C.R.N.S. 341 (Man. Q.B.) and R. v. Worral 1965 2 C.C.C. 1 (Ont. C.A.) leave to appeal refused (S.C.C.)

We must be searching for tangible property. ( R.v. Wong ( 1987 ) , 34 C.C.C.( 3d ) 51 ( Ont.C.A. ) ( 1990 ) 60 C.C.C.( 3d ) 460 ( S.C.C.) For example we could not search for stolen trade secrets; but we could search for documents evidencing a trade secret. 

E) Grounds to Believe that the Things to be Searched For are at the place to be searched

Multi Purpose Buildings

The precise address must be particularized ( eg.Apt. #110 or Townhouse Unit 39 )

( R.v. Royal American Shows Inc. [ 1975 ] 6 W.W.R. 571 ( Alta.Q.B. ) 

Non-Buildings


Must particularize - Example: Licence # of car and a good description of vehicle.

Spend time explaining why you expect to find the items at this location. For instance, if we seek to justify searching a suspect's home for business documents we would need to include facts such as :

- the suspect has been observed by surveillance to frequently bring his bulging briefcase home

- there is an operational  fax machine in his home

- long distance tolls show calls to business contacts from the house

- his secretary has frequently found files missing from their normal position at the office 

A search warrant for a dwelling will not authorize search of out buildings. If you want to search out buildings ( eg. garden sheds, garages ) describe and name them specifically and explain why what you are looking for is likely to be there. The information must indicate each additional location's connection to the primary location. Example : The dwelling house of A.B., at 3219 Appollo Road, Burlington, together, with all out buildings and a 1988 Honda Accord motor vehicle bearing the Ontario licence # PLX 266 which is normally parked at the said premises. ( R.v. Laplante ( 1987 ) , 40 C.C.C.( 3d ) 63 ( Sask.C.A. ) 

· When searching a financial institution you can only inspect the records and make copies unless your warrant specifically authorizes seizure. Explain why you need the actual documents to justify seizure. ( Canada Evidence Act section 29 (7 ) )

GOLDEN  RULES  OF  SEARCH  WARRANT  INFORMATION  DRAFTING

· GET HELP FROM A POLICE " GURU " OR CROWN PROSECUTOR. Do not jump into the deep end alone until you have survived the shallow end and can tred water. 

· All factual statements must be sourced . Do not state facts , opinions or draw conclusions without stating the source. If you are the source , say so. Beware of making claims such as " my investigation has revealed ".

· You must make full, fair and candid disclosure of all significant information which could affect whether or not the warrant is granted. Pretend you are testifying in court because for all practical purposes , you are . 

· Where an informant is relied upon , there must be a thorough analysis of the informant's reliability as described in this chapter so that the judge or justice of the peace can decide for themselves whether or not the informant is reliable. 

· Identify improperly obtained evidence and state that you are not asking that it be relied upon . You can have a section entitled " Information Not Relied Upon to Establish Grounds ". If you don't do this, you aren't making full, fair and candid disclosure. 

· Remember that it is wise to search for  Small Objects. If you can justify searching for small objects named in the warrant (e.g. documents) you will have legitimately expanded the ability to acquire plain view.

· Ordinarily, the search warrant information should disclose whether or not there are alternative sources for the objects being sought and whether or not any such alternative sources have been exhausted.  (C.B.C. v. A.G. New Brunswick (1991) 67 C.C.C. (3d) 554 (S.C.C.))  This is however, not a requirement prior to seeking search authorization other than non-consent wiretap.  It only helps the justice to decide whether it is in the best interest of the administration of justice to authorize the search. It is however an essential  requirement if you are searching a " media premise ". ( C.B. C. v. Lessard ( 1991 ) , 67 C.C.C.( 3d ) 517 ( S.C.C.) 

· Avoid referring to yourself as " the informant" which can become confusing. Put everything in the first person ie : " I believe "etc.  Although you don't need to name specific peace officers who will be executing the warrant, you do need to name any civilians and justify their participation. ( R.v. Benz and Haley ( 1986 ) , 27 C.C.C.( 3d ) 454 ( Ont.C.A. )  

SEALING ORDERS (Code section 487.3) 

It is important to realize that the warrant and the information to obtain are public documents unless ordered sealed by a judge or justice of the peace.  ( Re Attorney General of Nova Scotia v. MacIntyre (1982), 26 C.R. (3d) 193 (S.C.C.). You can apply for a sealing order at the time the warrant is issued or any time later.

Application should be accompanied by a sworn affidavit outlining reasons why the information and the warrant should be sealed.

The grounds to seal are that justice would be subverted if not sealed or that the contents might be used for an improper purpose if not sealed. The Code gives specific examples of circumstances which qualify, but this is stated not to be a complete list. Examples of grounds for sealing include:

· protecting informant identity

· safeguarding ongoing investigations

· avoiding harm to innocent persons 

· preserving  police secrets 

A sealing order stands unless and until the  judge who made it changes it, or  another judge who has jurisdiction over related proceedings changes the sealing  order.  (Code section 487.3 (4)  

THE  WARRANT  ITSELF

To Whom is the Warrant Addressed

The warrant is directed to police officers of a named police force. Specific officers need not be named.

Backing the Warrant

On occasion, the justice issuing a search warrant is not located within the territorial jurisdiction of the search warrant's execution.  (Usually they have province wide jurisdiction.) In such a case, the warrant must be endorsed by another justice in the territorial division of the search warrant's execution.  See Section 487 (2).

A judge or justice of the peace who endorses a warrant for execution in a new jurisdiction is not required to re-assess the merits of the original application for the warrant. This is an administrative act only.  (R. v. Haley (1986) 27 C.C.C. (3d) 454 (Ont. C.A.))

Execution of the Warrant

· The original is kept by the informant.

· A copy is given to the owner/occupier of the premises to be searched.

· Announce entry, take control of the scene, freeze the  scene.

· Entry must be during daylight hours, unless specifically authorized in the

warrant.  In order for a justice or judge to authorize night entry, there must be 

reasonable grounds justifying night entry in the search warrant information 

(Code section 488)  This requirement only applies to conventional warrants 

and telewarrants, not general warrants. 

·  Search of occupants can only take place if they consent or are under arrest. A pat and frisk can be done if officer safety concerns can be justified . ( see the investigative detention section of this chapter ) 

Access to Counsel at Search Scenes

A telephone call to a lawyer is the right of detained and arrested persons. Police should afford privacy to detained persons who wish to call a lawyer from the search scene so long as there are no reasonable concerns about the destruction of evidence or officer safety. For example, it would be sensible to permit such a call in private using a telephone in a room already searched after the detained person has been patted and frisked for officer safety. 

Arrested persons do not need to have privacy afforded to them if there are any concerns about escape , officer safety , destruction of evidence etc. Arrested persons can be permitted to make the call from the search scene in an officer's presence advising their lawyer as to their estimated time of arrival at the police station where a private call will be facilitated. 

However, police do not have to suspend the search in order to afford the right to counsel. The exercise of the right to counsel can be postponed until the search scene is under control and there are no officer safety concerns or risk that evidence can be destroyed by the occupants. 

It is considered to be a serious Charter breach not to have the search warrant on site when the search is conducted if it is feasible to do so ( ie : unless there are special urgent circumstances ) and not to produce the warrant for inspection if requested. Results of a search can be ruled inadmissible if this happens without a brilliant justification !  ( R.v. Bohn ( 2000 ) , 145 C.C.C. ( 3d) 320 ( B.C.C.A. ) and section 29 of the Criminal Code ) 

Returns

Whenever a seizure has taken place under a warrant, a return must be made to a Justice , using Form 5.2 Once the return is made, the officer is permitted to hold the property seized for 3 months or  until a charge is laid.  Extensions can be granted on application. Section 490 (3) imposes a one year limit on detention authorized by a justice of the peace without a charge being laid. Only a superior court judge can authorize detention for a period longer than one year if no charge has been laid in the interim.  

Solicitor - Client Privilege

Section 488.1 of the C.C. deals specifically with seizure of documents from a law office.  The procedure in S. 488.1 allows for seizure and examination with respect to which solicitor-client privilege is claimed.  It requires the peace officer executing a search to give reasonable opportunity for the solicitor-client privilege to be claimed.  If so claimed, the documents must be packaged and sealed without examination by the peace officer.  Such sealed documents are most frequently deposited with the Sheriff's office of the region.  Then, on application made by the client within 14 days of the seizure, a Superior Court judge determines if the privilege applies.  If the time restriction for making this application is not complied with, the judge can order the documents released to the officer  who seized them or to some other specially designated person.  Where the judge on application determines the documents are privileged, the documents will be ordered returned. 

Privilege can only be claimed document by document, with each document  being required to meet the criteria for the privilege which are  : (a) a communication between solicitor and client. (b) which entails the seeking or giving of legal advice; and (c) which is intended to be confidential by the parties. (Solosky v. R. (1980), 50 C.C.C. (2) 495 (S.C.C.) 

Section 488.1 has been declared unconstitutional by the Newfoundland Court of Appeal which has ruled that all material seized in a search at a law office shall  be sealed to permit a claim of privilege even if no claim is made at the time of the search. ( White, Ottenheimer & Baker v. Attorney General of Canada ( 2000 ) , 146 C.C.C.( 3d ) 28 ( Nfld. C.A. ) A similar rulings was made by the Alberta Court of Appeal ( Lavallee et al v. Canada ( Attorney General ) ( 2000 ) 143 C.C.C. ( 3d) 187 ( Alta.C.A. ) and in Ontario ( R.v. Claus and Bay-Walsh Ltd., 1999 ( Ont.S.C. ) The reasoning behind these cases is that since the privilege belongs to the client , the client's rights should not depend upon whether or not the lawyer claims privilege at the time of the search. The section does not even provide for notice to the client. The thinking is that the client should have time to make a proper privilege claim and that the only realistic way to accomplish this by giving the client time to consider his position is to seal everything at the time of the search in effect creating an automatic initial presumption of privilege . 

This is not a nuclear disaster because the rest of the section has been upheld which means that if privilege is not in fact claimed by the client within fourteen days , a judge can at that stage order the seized material opened . The section continues to provide that the hearing is to be held within the next twenty - one days after the client applies. 

One decision upholding the constitutional validity of section 488.1 is R.v. Fink 

( 2000 ) , 143 C.C.C. ( 3d)  566 ( Ont. S.C. J.) However it would be wise to consider this section as it applies to the search itself,  toasted. 

Police investigators can get around these problems in cases where the client is not a suspect by having the client waive the privilege in writing and making this waiver an appendix to the search warrant information. 

Payments into and out of a lawyer's trust account are not covered by solicitor /client privilege since they do not constitute communications from the client . Likewise the name of a client is not privileged. ( Re Ontario Securities Commission and Greymac Credit Corp. ( 1983 ) , 146 D.L.R. ( 3d ) 73 ( Ont. Div. Ct. ) 

INFORMANTS  IN  SEARCH  WARRANT  INFORMATIONS

The simple fact that an informant has given information is not enough to provide valid grounds for a search warrant. The justice of the peace or judge must be able to decide for themselves whether or not the informant is reliable by reading the search warrant information . 

It is important to include right in the search warrant information ( preferably in an Appendix ) reliability factors such as : 

- the degree of detail of the "tip".

- the informer's source of knowledge, especially his or her relationship to the target 

- details of any monetary payments or promises made to  the informant

- details of any plea bargains with or to be made with the informant

- any information which calls into question the informant's reliability, such as drug use and/or a criminal record.

- is the information personal to the informant or is it hearsay which he/she has heard through the grapevine ?

- results of any reliability tests in relation to the informant (e.g. polygraph, 

disinformation tests etc.)

- infomant's willingness to risk personal harm (e.g. by wearing a consent wire)

- signs that the informant is reliable such as past performance or confirmation from other investigative sources (e.g. confirmation by visual surveillance.)

- informant's performance on prior consent intercepts if any

- statements of the informant under oath whether written or video (e.g." K.G. B." type statements) whether or not the informant has been believed by the court in testimony in cases where he has previously testified for the Crown 

The search results cannot retroactively provide the reliability evidence. The information to obtain the warrant must provide this informant reliability  evidence. (R. v. Garafoli (1990) 60 C.C.C. (3d) 161 (S.C.C.))

It is sometimes a good idea to include the informant reliability data and everything else which could identify the informant in separate exhibits or appendices to the information. This makes inadvertent disclosure to the defence easier to prevent. The accused is not entitled to this data but is entitled to a summary as long as it doesn't identify the informant. (R. v. Barzal  (1994) 84 C.C.C. (3d) 289 (B.C.C.A.))

Where the search warrant information contains good informant reliability data and also includes the fact that surveillance has confirmed that the informant's physical description of the place and the suspect is accurate , the search warrant will be valid. ( R.v. Beauregard ( 1999 ) , 136 C.C.C. (3d ) 80 ( Que. C.A.) It is always wise to independently verify as much of the informant's information as you can given the available time and resources and to include every scrap of verification you find in the search warrant information. 

Protecting Identity of Informants

The courts will protect the identity of the informant unless disclosure of the informant's identity is necessary to demonstrate the accused's innocence ( the "innocence at stake exception ") ( Leipert v. The Queen and Greater Vancouver Crimestoppers Association  (1997) 112 C.C.C. (3 d)  385  (S.C.C.).  It is recommended that the affiant identify confidential police informants in the information as follows:  Confidential Police Informant known as informant #123/94 to the Peel Regional Police Service.

This however, may provide only short term protection of the informant's identity since the defence has the right to view the search warrant information after the Crown has edited it. Real protection can only be afforded by the Crown carefully editing the affidavit with police assistance prior to disclosure to the defence which is the Crown's right. In some cases, a summary will need to be prepared to avoid identification of the informant.

However, a judge may order further disclosure in order for the accused to properly defend himself.  There may come a time when providing such disclosure will reveal identity. In this situation, the Crown can try to save the information by relying upon other grounds that are independent of the informant. The information must be able to stand alone as edited. If the edited version does not justify the search, then the Crown must make the difficult choice of either disclosing more information or no longer trying to introduce the seized evidence. In some cases, this can lead to withdrawal of the charge.  It is very wise to contemplate this problem prior to applying for a warrant or wiretap authorization since some applications will depend solely or mainly upon the informant's information.  In these situations, it will be very difficult to protect the informant and successfully prosecute in a hotly contested case.  (R. v. Garofoli (1990) 60 C.C.C. (3d) 161 at pages 189 to 193 (S.C.C.))

Informant privilege belongs to the Crown, but the Crown cannot waive it either expressly or indirectly ( eg. by not raising it ) without the informant's consent. ( Bisaillon v. Keable [ 1983 ], 2 S.C.R. 60 at p. 94 ( S.C.C.) Arguably the Crown can comply with a court order directing disclosure of the informant's identity without the informant's consent. However that could open the Crown up to witness protection type obligations and civil action by the informant. 

Crimestoppers

A Crimestoppers tipster eliminates many problems including automatic recording of reliability by Crimestoppers payout records. Further, Crimestoppers informants lose all their warts (criminal records etc.) due to their anonymity. 

Law enforcement received a much needed boost when the Supreme Court of Canada ruled that the defence cannot except in the rarest of cases gain access to Crimestoppers' tip sheets. The court reasoned that such disclosure would undermine the Crimestoppers program which guarantees anonymity and could serve to identify the anonymous informant. Since it is not known who the informant is, it stands to reason that it is also unknown what  sort of disclosure would burn such an informant. The only way this information might be disclosable to the defence in a rare case would be for the accused to demonstrate that he must have this information to defend himself (e.g. his defence is that he was set up by the Crimestoppers tipster ). (Leipert v. The Queen and Greater Vancouver Crime Stoppers Association (1997), 112 C.C.C. (3d) 385 (S.C.C.)

Although a Crimestoppers tip alone cannot provide a valid basis for a search warrant, a Crimestoppers tip combined with verification of portions of the tip through investigation can do the trick. Similarly, a history of Crimestoppers' payouts to the same tipster may be enough to establish the tipster's reliability .

Consequences of an unreliable informant

If the informant is discredited, then the factual basis for the authorization is undermined.  The next step is for the defence to show that the police knew or ought to have known that the informant was unreliable.  If the defence can go that far, they may succeed in knocking out the authorization as the basis for granting it has disappeared. (R. v. Garofoli (1990 , 60 C.C.C. (3d) 161 at page 198 (S.C.C.))

It is important to fully set out details of the informant's past successes together with details of the informant's criminal record and any pending charges.  Wherever possible, obtain two independent sources to include in the search warrant information. 

DRUG SEARCHES UNDER THE CONTROLLED DRUGS AND SUBSTANCES ACT 

Since a conventional Criminal Code section 487 warrant can be used for any drug search (R. v. Grant (1993) 84 C.C.C. (3d) 173 (S.C.C.) this section will concentrate on the differences and advantages in using a warrant granted under sections 11 and 12 of the Controlled Drugs and Substances Act.

Three advantages under the new statute are first that section 12 authorizes the use of "as much force as is necessary in the circumstances" in executing a CDSA warrant.  Second, a CDSA warrant may authorize a peace officer to search "at any time". There is no need to justify night entry as there is for a Criminal Code warrant. Third, in executing a CDSA warrant section 12 of the CDSA permits a peace officer to enlist such assistance as he deems necessary.  This is an advantage compared to the Criminal Code which requires civilians assisting to be named.

The new act also affords several additional advantages which may or may not end up being ruled unconstitutional by the courts.

Section 11 (5) of the CDSA provides authority for a peace officer executing a CDSA warrant to search any person found in the premises where the officer has reasonable grounds to believe that person has in his possession a controlled substance (no breakaway here, why not just arrest the person and get search powers incident to arrest) precursor, or any item set out in the warrant.  The precursor and specified item searches of found-ins are a slight advantage and are likely constitutionally valid.

The CDSA also permits search without warrant if the conditions for obtaining a warrant exist but as the result of urgent (exigent) circumstances it would be impractical to get one.  As the result of other recent developments in law (R. v. Feeney ( 1997 ), 115 C.C.C. ( 3d )  129 (S.C.C.) the constitutional validity of these provisions is presently uncertain. 

D.N.A.  WARRANTS (Code section 487.05)

These are capable of producing pure gold, but before you act like Count Dracula and start drawing blood from your target, the information to obtain a D.N.A. warrant must demonstrate reasonable grounds to arrest the target , either as the actual perpetrator, or as a party to the offence. If the target is a flight risk you will need to arrest before executing a D.N.A. warrant since it certainly tips your hand. 

The other requirements are not that difficult, but they must still be thoroughly covered in the affidavit. There must be reasonable grounds to believe that:

· a designated offence has been committed ( This is a cinch since the list of such offences in section 487.04 includes virtually every crime of violence imaginable as well as arson and break and enter)

·  a sample suitable for D.N.A. testing has been found which is either linked to the crime scene, or the victim's body, or the victim's  clothes or property, or is on or within someone or something else connected to the crime. (This offers us a pretty wide scope and should not present much of a problem.) We will need laboratory confirmation that something capable of being matched has been found. 

· analysis of the target's D.N.A. will provide evidence as to whether or not the unknown sample is from the target (should be an absolute piece of cake) 

A provincial court or higher level judge is required. Pick the judge carefully if you can since the judge has a discretion to require that the suspect be given notice of the application which could lead to considerable grief if defence counsel opposes the issuance of the warrant. ( R.v. F. ( S. ) ( 2000 ), 141 C.C.C. ( 3d) 225 ( Ont.C.A. ) Although it is unethical to try to pick a trial judge , it is not unethical to try to pick a judge to issue a warrant. In fact it may be wise for many reasons . Bear in mind that the judge who considers the search warrant application will not be able to be the trial judge unless the defence consents.  The affidavit must go on to detail the nature and circumstances of the offence, and disclose whether a specially trained or uniquely experienced peace officer will be taking the sample, or if not  name a medical professional who is willing to take the sample under police direction.  Especially if a peace officer is taking the sample that person's qualifications should be  explained in depth.  You can have only one sample per warrant.  The choices for this vampire routine  according to the Criminal Code, are 1) plucked hair including the root sheath, 2 ) buccal swab or 3 ) pricked skin blood. 

Since blood produces the best test results, why not simply seek blood alone. You could give the target a choice of which of the three he wants with a default option if  he doesn't choose, but the Criminal Code does not require you to be so nice. It might be an idea to resort to handcuffs and leg irons to facilitate the seizure at the first sign of resistance since we do not want a struggle developing on those rare occasions when the subject is not compliant. 

Mandatory Conditions for D.N.A. Warrants  

The Criminal Code requires that before executing the warrant, a peace officer shall:

a) tell the subject that he will be executing a warrant to obtain a bodily sample suitable for D.N.A. testing and summarize the warrant's contents (i.e. what it authorizes)  and  

b) tell the subject the nature of the procedure which will be used to obtain the sample (e.g. explain fingerprick procedure) 

 c) explain why the bodily substance is being obtained (e.g. a general description of the matching which will be attempted) 

d) explain the possibility that the results of forensic D.N.A. analysis may be used in evidence

e) explain to the subject the warrant's authority to use as much force as necessary for the purpose of executing the warrant) 

 f) in the case of a young offender, explain the right to consult with, and also have present, both defence counsel and a parent (or appropriate adult).  This condition can be waived by the young person, buy only on audio or video tape or in writing and 
g) ensure the privacy of the subject is respected in a manner that is reasonable in the circumstances 

 Recommended Conditions for D.N.A. Warrants

· that the execution of the warrant shall be recorded in full on video cassette tape by use of a video recording device (such a condition protects us from allegations of improper execution.)

· that the subject shall be advised of his right to counsel and afforded a reasonable opportunity to exercise that right. (since the subject is either detained or arrested we need to do this in any event )

· impose limits upon the quantity of the bodily substance which may be seized.  The Centre of Forensic Sciences protocol in Ontario provides that "about six drops of blood from a fingerprick should be collected on a sterile gauze square to give a continuous stain the size of a one dollar coin".

· that the seizure be carried out in the compliance with a specified process or procedure (e.g. imposing maximum duration on the detention of the subject and maximum distance over which police can require the subject to accompany them.

· that the investigative procedure shall be performed under sanitary conditions, 

involving the use of sterile equipment and hypoallergenic gloves to ensure appropriate health precautions are taken

· the location where the warrant will be executed should be specified, as well as the fact that the location will not be accessible to public view

Conditions to be avoided if possible unless the Judge requires them

· that the subject shall be advised that he is under no obligation to make any statement or respond to any questions during the period of his detention for purposes of executing the D.N.A. warrant. (this condition is not required by the Criminal Code and has nothing to do with the legality of the search )

· that a part of the crime scene sample, where feasible, be preserved for the suspect to accommodate independent testing ( while this is a good practice and is frequently done by laboratories, I see no reason to be bound by this with the risk of inadvertent non compliance.  Such a condition obviously has very little to do with the seizure of the subject's sample)

· that the suspect be afforded the option of having his or her own physician take the sample. ( this will just tie you up in needless knots ) 

TIPS  ON  PREPARING  DNA  WARRANT  INFORMATIONS

It is advisable to include as an Appendix a statement of a forensic scientist explaining  D.N.A. analysis concepts and preferred methods of sample collection.  It is also advisable to include as an Appendix a summary of the specific qualifications of the  peace officer who it is proposed will take the sample, since we are required to satisfy the  judge that this officer has the necessary training or experience.  (Code section 487.05 (2) (b))  Another helpful Appendix is a statement or affidavit of a medical doctor (in Ontario we use  an Affidavit of the Chief Coroner of Ontario) explaining how the proposed method(s) of  sample collection is (are) minimally intrusive and medically safe.  

More than one designated offence involving more then one incident can all be included on the same D.N.A. warrant if you have the grounds (i.e. one stop shopping)  Now that section 487.02 has been amended to empower assistance orders for any  type of Code warrant, it would be a good idea to name the doctor or other medical  professional who will be taking the sample in an Assistance Order to give comfort to them if someone other than a peace officer will be taking the sample.

This would be a very rare situation. 

Beware Inadvertently Committing an Offence Yourself 

In a bizarre twist of the law, it is an offence to use a sample obtained by execution  of a D.N.A. warrant in another investigation not authorized in the warrant. (Section 487.08 (3)) 

However, if crime laboratories have scene samples from several different crime scenes, they are able to and often do compare those abandoned samples and determine that the same perpetrator did all.  If you bring the laboratory a D.N.A. warrant sample, they can use it only for the crime(s) specified in the warrant.  However, once they match the warrant sample with the scene the warrant relates to, there is nothing to prevent the laboratory telling you that you have solved crime one and also solved crimes 2,3,4 etc.  They have not used the warranted sample to solve crimes 2,3, and 4.  They have used  the scene samples themselves to solve crimes 2,3 and 4, knowing that scenes 2,3 and 4 match scene #1.  

The author was able to use a D.N.A. warranted sample from the accused to compare against blood left at a break - in which had occurred twenty minutes earlier across the road from a sexual assault scene. The sexual assault resulted in the eventual death of the elderly victim thirty days later.  

The break and enter was not named as an offence in the D.N.A. warrant . Only sexual assault and manslaughter were named. However,  because the break and enter blood was not being used to prove the break - in but rather to prove that the accused in the sexual assault / manslaughter was across the road from the sexual assault scene twenty minutes earlier , the court ruled this was a legitimate use of the accused's blood from the warrant. In essence I was using the blood obtained from the accused by warrant to circumstantially prove that he was the perpetrator of the offences specified in the D.N.A. warrant. 

This wretched accused received a life sentence with no parole eligibility ( considering time served ) for ten years for manslaughter. This was a very satisfying result because in effect he received a second degree murder sentence, although there was no evidence that he had the intent necessary for murder and it was very difficult to prove that his conduct had been a substantial or integral cause of  the death as is required for murder. We were able to prove with some difficulty the lesser causality required for manslaughter which was that the accused's conduct was a factor contributing to the death. ( R.v. Cheddesingh ( 1999 ),  ( Ont.S. C. ) Langdon J. ) 

THE WHOLE TRUTH AND NOTHING BUT THE TRUTH

It is absolutely necessary that there be full and candid disclosure in the search warrant information or the entire search , as well as any derivative evidence is at risk. Bad faith or partial truths are foolish and dangerous.  This applies to informants and every other aspect.  Both sides of the coin must be presented to the judge. If a witness has changed his story , we must reveal all versions whether they be good, bad, or ugly.

It is vitally important that the search warrant information be complete, fair and candid, not just in technical compliance.  Deliberate significant omissions and reckless disregard for the truth may result in the entire warrant being quashed.The real intentions of the investigation must be disclosed (R.v. Gill  (1980) , 56 C. C. C. (2d) 169 (B. C. C. A.). You must be prepared to implement the plan you describe or have very good reasons for not implementing the plan involving changed circumstances after the authorization was granted.  

Fortunately , errors in the information ,if deliberately or even fraudulently made, do not by themselves lead to automatic inadmissibility of all the seizures if there are enough grounds in the information, independent of the disaster areas, to keep the warrant alive. (R.v. Bisson(1994 ) 94 C.C.C. (3d) 94 ( S.C.C.). However , where the whole warrant is affected by one or more falsehoods , we lose it all. ( eg. where the search warrant informant claims he has personal knowledge but this is a " whopper" because he knows that a fellow officer is the only one with personal knowledge.  (R. v. Couture ( 1998 ) , 129 C.C.C.( 3d ) 302 ( Que.C.A. ) 

We are entitled to correct errors at trial and lead more evidence so that the judge can consider the " amplified trial record"( ie : the search warrant information as added to )  in making his decision whether or not the warrant should have been issued. ( R.v. Morris ( 1999 ) , 134 C.C.C.( 3d ) 539 ( N.S.C.A.) 

The defining moment is the situation as known to the informant at the time the information is sworn and the warrant is applied for . (R. v. Guttman ( 2000 ), 145 C.C.C. ( 3d ) 81 at p.p. 106,107 ( Que.C.A. )  

TIPS AND TRICKS OF THE TRADE

"Think Small"

Think of the smallest object you could legitimately search for and name it in the warrant.  This will expand the chances of "plain view" seizures.  (e.g. searching for stolen bicycles will not lawfully take you into the desk drawer where the gun is but searching for bicycle parts, warranty cards etc. would)

Don't forget similar fact evidence. It is permissible to search for similar fact evidence if you describe it as similar fact in the information and warrant or to seize such evidence as a plain view seizure. 

If it is necessary to obtain several warrants to be executed in different areas of the same province, it might be wise to apply to a judge not a justice of the peace if the justice of the peace only has local jurisdiction.

If you are searching for a large item which can be taken apart, ask for authorization to seize the components of the item as well, in case it has been taken apart.

MISTAKES TO AVOID --- A CHECKLIST TO AVOID GRIEF AT TRIAL

· Perimeter search without a warrant  is a no-no. Sneaking onto the property  which surrounds a dwelling house  can only be achieved under the authority of a search warrant or a general warrant. (Kokesch v. The Queen (1991) 61 C.C.C.(3d) 207 (S.C.C.)  A general warrant is the only lawful way to conduct a perimeter search if you aren't going to enter the premises with a search warrant.  However, trespass upon the property of someone who is not a target in order to observe a target's property, while not nice, will not lead to problems at trial since the accused will have usually no standing to complain about breaches of his neighbour's Charter rights. ( R.v. Edwards (1996 ),104 C.C.C.( 3d ) 136 ( S.C.C.) Likewise, if you are using an area to which the public has access to make your observations there will be no problem. What must be avoided is being a trespasser on the target's property.  Where a warrant is based on information obtained by a Charter breach, the warrant will  fall unless it can stand alone disregarding the flawed portion.  (R. v. Wiley (1993) 84 C.C.C. (3d) 161 (S.C.C.))  This is called " severability ". 

· Be very careful that the items to be searched for as listed in the warrant are also listed in the search warrant information together with grounds to justify each item.  A common error is to throw items into the warrant at the last minute without any mention ( or insufficient ) mention of them in the search warrant information.  Don't use generalized " basket clauses".  The courts will rule that these are invalid.  The following are examples of bad basket clauses: "any other pertinent items "; "any property that may have been left behind by the culprits "; "any other relevant item which may afford evidence of these offences " 

·  Significant non-disclosure in search warrant information such that the grounds would  be in doubt had there been proper disclosure.  

· Misrepresentation or reckless disregard for the true facts in the search warrant information casting doubt on whether a warrant should have been issued.

· It is wrong to include any reference to a situation where a suspect has previously been acquitted . ( R.v. Gordon ( 1999 ) , 139 C.C.C. ( 3d ) 239 ( Man.C.A. ) . This will not be fatal to the validity of the warrant but should be avoided. 

· It is wrong for the justice of the peace to help in drafting by making suggestions as to revised content as distinct from merely pointing out problems  (R. v. Gray (1993), 81 C.C.C. (3d) 174 (Man. C.A.)) A justice of the peace is entitled to advise the police that he thinks they should use a different section of the Criminal Code, and what further information he would need in order to issue the warrant ( R.v. Krist ( 1998 ) ,130 C.C.C. ( 3d ) 347 ( B.C.C.A.) 
· The "knock and talk ". This was a creative technique where police would

approach a suspect's residence, knock on the front door, and without warrant sniff for marijuana when the door was opened. However the Supreme Court of Canada has ruled that such a search is unreasonable since it exceeds the implied invitation to members of the public to communicate with occupants at the front door of residences , and is in effect a search. (R. v. Evans ( 1996 ) 104 C.C.C. ( 3d ) 23 ( S.C.C.))


· Wrong location set out in the search warrant.  The warrant is invalid and you become a trespasser.

· Vague or imprecise description of the offence in the search warrant information could lead to an invalid warrant

· Excessive force or no "knock and demand" used in executing a valid warrant where such situations are avoidable may render an otherwise lawful search unconstitutional.  (Genest v. The Queen (1989) , 45  C.C.C.(3d) 385 (S.C.C.)

· Excessive force and invasions of privacy without justification in personal search situations can spell defeat. (eg. where police had a foolish policy of strip searching all impaired drivers regardless of officer safety considerations charges against an impaired driver were thrown out. The court characterized this as an outrageous Charter breach. ( R. v. Flintoff ( 1998 ), 126 C.C.C. ( 3d ) 321 ( Ont. C.A . ) 

· Search by police agents without warrant likewise civilians assisting the police searching without warrant.

· No return to the justice of the peace after search completed or seriously flawed return.

· The seizing statute or part of it affecting your search is declared unconstitutional by the courts. Older statutes containing search provisions which have not been amended within the last ten years or so should be avoided.  A Criminal Code s.487 warrant is available for purposes of any federal statute regardless whether or not that statute has search provisions. (R. v. Multiform Manufacturing Co. (1990), 58 C.C.C. (3d) 257 (S.C.C.))

· The search warrant information places heavy reliance upon an informant, but does not contain (or worse yet suppresses) facts relevant to the informant's reliability ( or lack of reliability); the informant's source of knowledge;and the degree of detail provided by the informant.The legal theory is that only with such information will the judicial officer considering the warrant know whether or not a warrant should properly be issued.( R.v. Greffe (1990) 55 C.C.C. (3d) 161 (S.C.C.); (R. v. Debot (1989) 52 C.C.C. (3d) 193 (S.C.C.)). The affiant must give the judge or justice of the peace all the vital information about the informant so that they can make their own decision on reliability , not simply take the affiant's word for it.

· Search was done without warrant where it was feasible to obtain a warrant or general warrant and a reasonable expectation of privacy exists.

· No "fishing expeditions".  Where the reality is that you are not seeking specific evidence believed to be in the named premises, but are in fact searching to see if you can find any evidence wherever it may be found, you are engaged in a section 8 Charter breach since the warrant is invalid.  (Example: R. v. Purdy (1972) 8 C.C.C. (2d) 52 (N.B.C.A.))

· Surreptitious search by undercover officer of a target's personal effects etc. not done for officer safety. The cure is a general warrant issued in advance for the entire expected duration of the investigation.(R. v. Love (1996) 102 C.C.C. (3d) 393  at p. 404 Alta. C.A.))

· The failure to recognize that the information to obtain a search warrant, and the search warrant itself are public documents (Re : Attorney General of Nova Scotia v. MacIntyre (1982) 26 C.R.(3d) 193 (S.C.C.) could prove fatal to your informant or your investigation.  Sealing orders under Code section 487. 3 are the solution.
· Unreasonable execution of a valid search warrant by police permitting the

media to videotape the search and the suspect within his residence while the search was underway will make the search results inadmissible.(R. v. West Dec. 10, 1997 (B.C.C.A.) [1997] B.C.J. No. 2755
Searches in Foreign Countries 

The Charter does not apply to searches conducted in foreign countries at the

request of the Canadian investigators. ( Schreiber v. Canada (Attorney General) (1998), 124 C.C.C. (3d) 129 (S.C.C.) (the notorious "Airbus" investigation)

GENERAL WARRANTS - (Criminal Code s. 487.01)

This is a powerful weapon in the arsenal of law enforcement. General warrants were introduced to provide the means for the police to obtain prior judicial authorization for a broad range of investigative techniques and procedures where someone's reasonable expectation of privacy was being invaded and yet there was nothing in law to authorize the technique and/or procedure. 

It is important to remember that a warrant is required only in those circumstances where police  conduct infringes upon someone's reasonable  expectation of privacy.  It is unfortunate that these warrants are named general warrants. For practical purposes they should be thought of as investigational technique or procedures warrants.

An application for a general warrant is to be made by information on oath in writing to a Provincial Court or higher judge. (a justice of the peace is not eligible) There is no prescribed form. There are no provisions for an application by telephone for a general warrant.

The information in support of a General Warrant  must demonstrate that there are reasonable grounds to believe: 

· that an offence against the Criminal Code or any other Act of Parliament has been or will be committed (in this respect the provisions are broader than traditional s. 487 warrants , which apply only to offences which have been committed) General warrants can be used for past, present or future offences.

· that information concerning the offence will be obtained (not limited to the seizure of tangible objects, but can authorize the obtaining of information or observations.   This is much broader than traditional warrants which are limited to obtaining "evidence of the offence"

· one or more investigative techniques or procedures must be specified and a linkage shown as to how the investigative technique or procedure to be used will probably yield the information sought about the offence under investigation 

· that without judicial permission someone's reasonable expectation of privacy would be invaded. It is easy to overlook this requirement when one is consumed by zeal to have an exotic technique or procedure authorized .

· the technique or procedure to be used must be in the best interests of the administration of justice (this suggests a balancing of the technique to be used and the intrusion on the privacy interest in light of such factors as: the seriousness of the offence, the nature of the intrusion, the nature of the information sought, the significance of the information to the investigation and the availability of alternative means to obtain the information)
·  the informant must satisfy the issuing judge that there is no other provision in the Criminal Code or any other Act which would authorize the proposed investigative technique or procedure . If the information can be obtained by using a traditional search warrant, a general warrant will not be available. Simply stating that the informant is not aware of any other lawful authority is sufficient.

Bodily Integrity Limitation 
There is a specific limitation on general warrants in s. 487.01 (2) which provides that a general warrant cannot permit interference with the bodily integrity of any person. You will need a D.N.A. Warrant or an Impression Warrant .

Police Surveillance 

In public places, there is no problem.  However, police will ordinarily require a general warrant if their surveillance involves trespassing on private property of the target. As the police graduate from simple optical aids such as binoculars to sophisticated electronic gadgets such as night scopes and infrared scanners , the wisest approach appears to be that if the device allows the police to make observations in circumstances under which a reasonable person would expect privacy, a general warrant will be necessary. 

Information contained in computer memories

Clearly a personal computer, a hard drive or a disk can be the subject of a conventional s. 487 warrant and hard copy can be printed from the memory. Otherwise, a traditional warrant would not be available for banking records. However, it seems unlikely that a conventional warrant would be available to obtain information from a computer mainframe at a location remote from the site where the warrant is being executed.  Accordingly, a general warrant will be needed for remote mainframes.

Anticipatory search 

Conventional search warrants are unavailable to seize items which will be at a specific location at some specific time in the future but are not there now. A general warrant is available for anticipatory search into the future.(R. v. Noseworthy (1997) 116 C.C.C. (3d) 376 (Ont. C.A.)) 

Unlike conventional warrants, general warrants are available for offences which have been or will be committed. (s.487.01)

Other techniques where a general warrant is desirable and likely necessary include:

· perimeter searches

· temporarily taking vehicles for forensic examination or to install tracking  devices.  This would otherwise amount to theft.

· marking property for tracing (e.g. by using "thief powder" etc.)

· seizing sentencing evidence

· installing a default program into a computer to disable it so that the computer is brought in for servicing to be downloaded by police etc.

· substituting legal substances while seizing illegal substances.

· requiring a person to provide handwriting samples.

· requiring a suspect to submit to the taking of  a photograph suitable for a photo line-up.

· Westcam observations from aircraft.

· search of persons not under arrest.

· Surreptitiously aking samples of illegal property (e.g. drugs) 

· simulating the commission of crime by law enforcers

· authorizing searches by undercover officers whenever they get the opportunity

· creating diversions to enable wiretap installations or other search to take place

· To authorize wiretap installations prior to the commencement of the sixty day intercept period thereby getting more bang for the buck by getting a full sixty days to intercept. 

· Surreptitious entries with notice delayed so as not to compromise the investigation.

The only limiting factors other than bodily integrity and administration of justice concerns are the energy and imagination of investigators.

The judge considering the application must determine whether the specific investigative technique proposed is reasonable in all the circumstances.  He or she cannot properly make that determination without fully understanding those circumstances. Here are some suggestions : 

· The offence should be named as specifically as is possible. 

· the investigative technique, device or procedure to be employed should be described in detail, so that the judge can determine the degree to which it will intrude upon the subject's expectation of privacy. 

· For the same reason, the location or physical circumstances in which the technique is to be used should be described in detail.

· the information must demonstrate a linkage or connection so in that the investigative technique proposed will yield the information sought about the offence under investigation.  That linkage or connection should be clearly explained in the general warrant information. In the author's experience, police officers frequently merely set out their grounds and leave it to the authorizing judicial officer to make the appropriate inferences.This is not the proper procedure. Draw inferences, and make conclusions after you have set out the facts and state what they are right in the information.  

· The informant must also demonstrate that the order sought is in the best interests of the administration of justice.  This will ordinarily require more than a mere assertion of that conclusion.  The informant should explain why the order is in the best interest of the administration of justice, having regard to such factors as:

- the gravity of the offence

- the nature and extent of the proposed intrusion

      - the nature of the privacy interest to be compromised

      - the nature of the information which is sought

      - the significance of the information to the investigation

      - the availability of other means to obtain the information sought; and

       - the duration of the proposed intrusion.

· the informant will also have to satisfy the judge that there is no other provision of the Criminal Code or any other Act which would authorize the proposed investigative technique. Simply stating this in the general warrant information is sufficient.
The Statutory Duty to Minimize General Warrant Invasions of Privacy 

Section 487.01 (3) requires that a general warrant contain such minimizing terms and conditions as the judge considers advisable to ensure that any search or seizure authorized by the warrant is reasonable in the circumstances.

There is no parallel provision in section 487 dealing with conventional warrants.  It is important to pay attention to terms limiting the scope and nature of the investigative technique to ensure that it is no more intrusive than is necessary to obtain the information sought.  It would be unwise to simply leave the issue of minimization to the authorizing judge.  Minimization terms ( eg.no washrooms, no bedrooms )should be recommended in the general warrant information and included in the general warrant the judge is asked to sign.

· General warrants can only be issued by judges of the provincial court, or a Superior court of criminal jurisdiction. A justice of the peace has no jurisdiction.

· a general warrant can only be executed by a peace officer. There is no such limit on conventional s. 487 warrants.  A civilian can be authorized to assist in executing a general warrant but only by means of a s.487.02 assistance order.

Although in most respects, general warrants are a blessing for law enforcement, there is occasionally another side to the coin.

It will now require more analysis than before to satisfy a court that there are grounds for non consent electronic surveillance since a general warrant is obviously an investigative procedure which might succeed in certain cases.  This could make it more difficult to obtain non consent electronic surveillance, or worse yet provide a basis for defence destroying the case at trial by arguing that no wire authorization should have been granted until general warrants had been tried and failed.  It is essential that there be close co-ordination between investigators considering general warrants and those considering wire. Preferably the same investigators should be involved.

Another dilemma is the apparent need to apply for judicial authorization where previously none was required or even available (e.g. physical surveillance invading a reasonable expectation of privacy). Law enforcement's problem is to avoid going overboard, slowing investigations down unduly and tying up resources, while at the same time not risking major defeat.

Crime Scenes

This problem is particularly difficult in regard to crime scenes, particularly homicide scenes.  Considerable controversy exists in law enforcement circles as to whether or not a general warrant is required to "seize" a crime scene in the sense of denying access to civilians who would ordinarily have a right to be there.  This is not a problem outdoors, but does become debateable where dwelling houses are seized for periods of time considerably beyond that required for removal of the body, officer safety inspections and normal search over the objection or without the consent of persons ordinarily having a right to be there.  In other words the  problem rears its head when we seek to keep the scene "seized" for forensic analysis etc.  

Police agencies in the Province of Ontario have been responding by obtaining general warrants for crime scenes whenever a potential suspect may have Charter rights in the scene.  Using this approach, no general warrant would be obtained where a deceased homeowner clearly lived alone; but one would be obtained whenever a married person was murdered in the matrimonial home regardless of how much of a suspect the spouse is.
Other investigators have tended to take the position that the discovery of the crime itself and particularly the police presence, have negated any reasonable expectation of privacy.  However, there is no "crime scene" exception in either Canadian or American law. ( Flippo v. West Virginia United States Supreme CourtOctober 18, 1999 ; Thompson v. Louisiana 105 S. Ct. 409 (1984); Mincey v. Arizona (1978) 437 U.S. 384 ).

At best a conventional section 487 warrant authorizes search and seizure not search and testing. Nevertheless, the author sees no need to routinely get general warrants for crime scenes unless someone with an interest in the scene actually objects or is likely to object to continued police presence.  If that person is even a mere suspect , unless we have their well documented consent, the author recommends that a general warrant be obtained, fully disclosing any objection to the judge. If the scene is under the control of a person or corporation beyond suspicion we have little to worry about. Even if their Charter rights are breached this will be cold comfort to any accused as explained in the section of this chapter on " standing " . 

In an interesting case, a general warrant was declared valid together with an assistance order directed to the Canada Post Corporation.  The general warrant and assistance order required employees of Canada Post to photocopy the outside of all envelopes and packages after they were delivered to a target's locked post office box at a postal station and provide such copies to the police immediately on request.  Canada Post argued unsuccessfully that the general warrant authorized unlawful tampering with the mail contrary to the Canada Post Corporation Act.

The court ruled that since the general warrant authorized photocopying the outside of envelopes and packages already delivered, there was no problem.  The court upheld the general warrant and the assistance order which contained a requirement that the postal employees keep the investigation confidential. (Re Canada Post Corp. and Attorney General of Canada (1995) 95 C.C.C. (3d) 568 (Ont. Gen. Div.)).

Delayed Notification of Surreptitious Entries Made Under the Authority of a General Warrant 

A Criminal Code amendment contained in section 487.01 subsections (5.1) and (5.2) allows a judge to delay notification of surreptitious (covert) entries made under the authority of a general warrant for up to three years.  We need to justify this delay in the general warrant information (e.g. explain why the investigation would be compromised if the persons having privacy rights in the premises to be entered were notified and justify the length of the delay you seek). We may nevertheless have to reveal the entry as part of disclosure prior to trial depending upon the circumstances, especially the relevance of the entry to the particular trial.
IT'S NOT OVER UNTIL THE FAT LADY HAS BEEN EXHUMED - THE APPLICATION OF CHARTER SECTION 24 (2) TO THE LAW OF SEARCH

Even though we have sinned and committed a Charter breach, we will not be consumed by the fires of purgatory unless the accused shows that the admission of the evidence into the trial would bring the administration of justice into disrepute.  (Charter  Section 24 (2))

Although exclusion has turned out to be virtually automatic in the case of a Charter breach relating to a statement or confession , not so in the law of search.  We still have a fighting chance on search issues and we should not give up the fight just because there has been a Charter breach. 

Trial Fairness Considerations - Conscriptive Evidence vs. Non-Conscriptive

The difference is due to the so called "trial fairness factor" which is one factor the Supreme Court of Canada uses when considering exclusion of evidence.  If the accused has been conscripted against himself either by giving a statement or by seizure of his bodily substances or by involuntary physical participation in a line-up as the result of a Charter breach, then the trial fairness factor will kick in and operate so as to exclude the evidence. 

On the other hand , where the accused has not been compelled to participate in the creation or discovery of evidence which existed independent of a Charter breach in a form usable by the prosecution, such evidence is labelled " non- conscriptive " and will rarely make a trial unfair. Most seized evidence will fall into this category. ( R.v. Collymore ( 1999 ) , 138 C.C.C. ( 3d) 306 ( Ont.C.A. ) Accordingly, most search situations (other than bodily substance seizures) will not run us afoul of the dreaded " trial fairness" factor.

For example , the courts have ruled that even where police ask the suspect to open a bag he is carrying or search the bag themselves, this is not conscriptive evidence since the suspect added nothing to the evidence found. ( R.v. Lewis ( 1998 ) , 122 C.C.C. ( 3d ) 481 ( Ont.C. A. ) ; R.v. Davies ( 1998 ), 127 C.C.C. ( 3d ) 97 (Y.T.C.A. ) leave to appeal refused Feb. 8, 1999 ( S.C.C. ).

The factors which determine the fate of seized evidence if there has been a Charter breach are as follows:

1) Trial fairness (as discussed above not usually a factor in seizures other than bodily substances)

2) The seriousness of the Charter breach. 

This factor decreases as the expectation of privacy diminishes.  For example, the reasonable expectation of privacy in relation to a car is greatly reduced in comparison with a home or office and it is further reduced by the fact it is someone else's car.

The seriousness of the breach is reduced if reasonable and probable grounds did exist even though no warrant was obtained.

The seriousness of a Charter breach is also reduced if there was no ongoing disregard for the  accused's Charter rights and good faith conduct by the police . On the other hand, a deliberate, willful or flagrant breach will be treated as serious. (R. v. Belnavis (1997) ,118 C.C.C. (3d) 405 (S.C.C.)

3) The Effect of Exclusion Upon the Reputation of the Administration of Justice
· If the evidence is essential to the success of the prosecution, this will favour its admissibility.  (R. v. Caslake (1998) ,121 C.C.C. (3d) 97 (S.C.C.) at page 113 ; R.v. Lauda ( 1999 ), 136 C.C.C. ( 3d) 358 ( Ont.C.A. ) 

· The more reliable the evidence is the less likely it is to be excluded.  (e.g. a handgun which can be proven to be a murder weapon would be more likely to be admissible than a knife which might or might not be the murder weapon)

· Society's interest in the effective prosecution of crime is also deserving of consideration in assessing this third factor. (R. v. Belnavis (1997) ,118 C.C.C. (3d) 405 (S.C.C.)

· The more serious the offence, the more this favours admissibility. (R. v. Caslake (1998) ,121 C.C.C. (3d) 97 (S.C.C.) ; R.v. Lauda ( 1999 ) , 136 C.C.C. ( 3d ) 358 ( Ont.C.A. ) 

· The fact the police acted in good faith favours admissibility. (R. v. Caslake (1998) 121 C.C.C. (3d) 97 (S.C.C.) However, the courts are becoming less tolerant of common errors which reveal a lack of training or recklessness. Those who draft search warrants and search warrant informations are increasingly expected to be aware of changes in the law more than one year old.

· " Bad faith " usually means curtains for us. It is seen as "bad faith" for police to be uncertain whether or not to get a warrant yet wrongly deciding to go ahead without a warrant without seeking advice from the Crown although time permitted such a consultation ( R.v. Pellerin ( 1999 ), 132 C.C.C. ( 3d ) 434 ( N.B.C.A.) .This is considered to be a reckless disregard for Charter rights and dooms us.  In such circumstances we lose the seized evidence. 

Acting on the advice of the Crown , even if it turns out to be erroneous advice, is a sign of good faith. An erroneous advice situation would be a circumstance where the police officer might wish to waive privilege and reveal the advice. Coutesy dictates that this eventuality be discussed with the Crown in advance. If this is likely to happen, the trial prosecutor should not be the one who gave the advice since the witness box awaits that individual. It is no great shame to give erroneous advice. This is a complex field of law, and only a fool would claim to know it to perfection. 

· If the evidence would inevitably have been lawfully discovered , this favours admissibility. ( eg. if a witness or informant came forward with this information after the warrant was executed ) ( R.v. Collins ( 1987 ), 33 C.C.C. (3d ) 1 ( S.C.C.)

· If the evidence the defence seeks to exclude clearly establishes the accused's guilt, this factor will favour admissibility. ( R.v. Lauda ( 1999 ), 136 C.C.C. ( 3d) 358 ( Ont.C.A. ) 

· The lower the privacy interest invaded in the illegal search , the greater the prospect of admissibility. ( R.v. Lauda ( 1999 ) , 136 C.C.C. ( 3d) 358 ( Ont.C.A. ) 

Close Calls 

A search warrant information that is only minimally short of satisfying the reasonable grounds threshold (e.g. no verification of an anonymous tip ) may allow us to survive with the evidence if the invasion of privacy is not to the interior of a home. (R.v. Puskas ( 1998 ) ,120 C.C.C.( 3d ) 548 (Ont.C.A.) leave to appeal to S.C.C. refused October 5th, 1998. )

Once the Supreme Court of Canada has given law enforcement a "break" by preserving a conviction despite a Charter breach using section 24 (2), it has red flagged the area and we cannot expect to be so lucky the next time.  They expect us to adapt in future situations. (  R. v. Stillman (1997) ,113 C.C.C. (3d) 321 (S.C.C.)

A warrantless search of the trunk of a car for illegally imported alcohol under the Excise Act was saved under section 24 ( 2) because the police had reasonable suspicion and the car was seen near a border crossing. This would have been a cinch under the Customs Act which authorizes border searches based on reasonable suspicion but the Excise Act has no similar provision. The fact that the seized alcohol was real evidence and was not conscripted ( since it existed independent of the accused ) helped to save the day. ( R.v. Jacobs ( 1999 ), 137 C.C.C. ( 3d ) 345 ( Que.C.A. ) 

Conclusion 

Although the law of search has become so complex that a Harvard law professor may soon need to ride along in police cruisers to provide instant legal advice, take some comfort in the fact that fortunately many defence counsel do not know this area of the law well.  If you know your stuff , or seek advice from those who do, and are careful, your search will likely survive intact. 

Although it has been eighteen years since the Charter was born, this area of the law is still changing . Rip van Winkle snoozing is risky. It is wise to keep up to date. 

CHAPTER THREE  -  WIRING THE WICKED

( note that this chapter contains all the knowledge you will likely need to survive in the wiretap jungles except sample precedent forms. Excellent up to date precedents are to be found in the book entitled " Wiretapping and Other Elecronic Surveillance : Law and Procedure " authored by Robert Hubbard, Peter Brauti, and Scott Fenton and published by Canada Law Book Inc.,  Aurora , Ontario . This book contains a wealth of comprehensive information on the entire subject of electronic surveillance and  I would commend an in depth study of it to readers with a special interest in this field ) 

Introduction - " Tape Kills " 

Electronic surveillance is a deadly weapon in law enforcement's arsenal.  As proof of the power of tape, one need look no further than the resignation of American President Richard Nixon, and the jailing of John Mitchell the U.S. Attorney General, in the aftermath of the "Watergate" scandal.  It is one thing to be quoted since you can always deny the quote and challenge the credibility of your accuser.  It is very different to be taped.  There is no "deniability factor".  Not only can you not deny your voice, but a real glimpse into motivation can often be obtained from the way something is said.  Scheming, anger, greed and the whole range of human emotion and behaviour enter the courtroom with tape in a way few witnesses can so effectively and conclusively describe. Tape effectively recreates crimes and mentally takes juries to some crime scenes making any criminality disclosed on the tapes vivid, real and convincing.

However, like any powerful weapon, its misuse can lead to destruction and devastation.  Charter exclusion following a finding of unreasonable search and seizure can lead to the ruination of all the evidence obtained after the breach, including real (physical) evidence.  Accordingly, a bad wire or video may shut the case down with no evidence at all being admissible after the defective wire authorization or video warrant was obtained.  Since we thought we needed wire or video to make the case, we may be left with ashes.  It should be no surprise that many electronic surveillance trials end in guilty pleas or withdrawn charges after lengthy voir dires without a word of evidence being heard in the actual trial.  Wise investigators and prosecutors approach electronic surveillance with great care, respecting its ability to destroy defence and prosecution alike. The old adage "do it right or don't do it " is very appropriate.

Exceptions - No Judicial Order Required 

Electronic surveillance by law enforcement is usually such a serious invasion of privacy that judicial permission will be required unless the following exceptions are crystal clear:

· The Communication is not " private " in law

Law enforcers need only be concerned about intercepting private communications.  If it does not qualify as a private communication, no judicial permission is required to intercept.

The Criminal Code defines a "private communication" as one:

made under circumstances in which it is reasonable for the originator 

to expect that it will not be intercepted by any person other than the person intended by the originator to receive it, 

Notice that this is the same concept which runs throughout the law of search  - if you invade a reasonable expectation of privacy, you need judicial authorization.

Obviously, a press conference where the target is speaking to the media would qualify as an exception.

Another obvious exception is where the target is told he is being taped in a police interview.  No consent is required in this situation since the reasonable expectation of privacy has been destroyed.

Cellular Telephones Are Not An Exception. Judicial Authorization Must be Obtained

Cellular intercepts require judicial authorization because cellular users have a reasonable expectation of privacy that their communications won't be intercepted even if they are aware that their communications could be intercepted.  (R. v. Solomon (1996), 110 C.C.C. (3d) 354 (Que. C.A.); affirmed (1997 ), 118 C.C.C. (3d ) 351 (S.C.C.))

Inmates are not an Exception 

Inmates speaking on telephones at a jail cannot be intercepted without judicial authorization.  Even though inmates have a reduced expectation of privacy, they are not open season for intercepts. (R. v. Williamson (1998) 123 C.C.C. (3d) 540 (Alta. Q.B.)

Exception : Use of Human Ear Alone

Part VI of the Criminal Code - the Invasion of Privacy provisions - have no application to a conversation which is merely overheard by the human ear.  No such issue exists in such circumstances as long as the listener is in a lawful geographical position to listen.  (R. v. Beckner (1978) 43 C.C.C. (2d) 356 (Ont. C.A.)) (R. v. Kennedy (Dec. 17, 1996 Ont. C.A.) where an officer eavesdropped by ear on two prisoners talking in a cell)

Exception : Pagers Seized On Arrest

Limited access pagers will require authorization to intercept since they receive private communications, unless they are seized on arrest and listened to incident to arrest (See. R. v. Edwards (1996) 104 C.C.C. (3d) 136 (S.C.C.) In such situations the message will be admissible against the person in possession of the pager at the time of arrest. The legal theory is that the reasonable expectation of privacy is lost on arrest for the person arrested. That would not be so for the sender.  )

Exception : Situations Where the Targets believe they are likely being intercepted

Worried targets who express fear of interception may not require authorization, if both persons communicating have this attitude. In one such case the court ruled that kidnappers who called the victim's father to arrange for payment of the ransom had no reasonable expectation of privacy.(R. v. Tam et al (1993) 80 C.C.C. (3d) 475 (B.C.S.C.))

Be very careful about intercepting without an authorization relying on these exception theories since a target could have no expectation of privacy in one conversation yet have such an expectation in the very next conversation due to his or her instability or changing circumstances.  Unless the exception is crystal clear, you should get judicial authorization. 

Exception: Video of a Public Place --- No Problem

Outdoor pole video cameras observing activity the public can also observe are exempt from the need for a judicial order since there is no reasonable expectation of privacy.(R. v. Elzein (1993) 82 C.C.C. (3d) 455 Que. C.A.) Accordingly, investigators should not hesitate to record on video people who enter or leave a biker clubhouse where the entrance is visible from the street. However, if we need to trespass on the target property to do the video installation, we need a General Warrant. 

IT IS RECOMMENDED THAT SIGNS TO THE EFFECT THAT TAPING MAY TAKE PLACE (e.g. in police stations and jails) NOT BE RELIED UPON SINCE A TARGET MAY BE ABLE TO SATISFY A JUDGE THAT HE DIDN'T READ THE SIGNS AND THAT THIS WAS REASONABLE GIVEN THE STRESS OF ARREST.

Exception : A Citizen who is not a Police Agent does the Intercept.

Since the Charter does not protect against actions by fellow citizens, only agents of the state, a jealous wife who wiretaps her husband will produce admissible evidence for us if he is engaged in criminal activity, even though she has broken the law by performing her own non- consent interception.  The Charter has no application to her conduct and yet the Charter is the only avenue to knock out electronic surveillance evidence. Civilian action takes place in a "Charter free" zone.  (McKinney v. Board of Governors, University of Guelph (1991) 76 D.L.R. 4th 545 (S.C.C.))

AUDIO AND VIDEO NON-CONSENT ELECTRONIC SURVEILANCE

MANDATORY GROUNDS `

To grant a wiretap authorization or video general warrant, where none of the parties consent,  a Superior Court  judge must be satisfied that:

a)
It is in the best interests of the administration of justice (i.e. the investigation is sufficiently serious) and the following investigative necessity factors apply:

b)
other investigative procedures have been tried and have failed and / or

c)
other investigative procedures are unlikely to succeed and /or

d) there is urgency making other investigative procedures impractical  and

e)
that there are reasonable and probable grounds established under oath in an affidavit to believe that an offence listed in section 183 of the Criminal Code is being or has been committed and  

f)
the proposed interceptions  or video recordings will afford evidence of an offence listed in section 183. (R. v. Garofoli (1990) 60 C.C.C. (3d) 161 (S.C.C.))

Documents Required

Check to ensure that the authorizing judge in a non - consent situation is a Superior Court Judge.  Provincial Court Judges are limited to consent audio authorizations and consent video general warrants. The documents required are: the Application of the prosecutor who must be a designated wiretap agent , the Affidavit ( which of course is your evidence ) and the  Authorization ( which I wish were just called the judge's order, because that's what it is )  , and any assistance or production orders. Since assistance and production orders can be included in the authorization , ( do this if  you aren't concerned about a security risk and are prepared to leave the entire authorization with the assisting and producing people or they will be content with getting just part of the authorization ) this can be reduced to a three document exercise. 

Non-consent videotaping of persons requires only an information, a general warrant, and any necessary assistance orders. Since video is normally combined with audio, I recommend using the same evidence for both audio and video entitling it "Affidavit and Information".  In this way, two birds are killed with one stone and the defence have less to shoot at. The Order obtained by combining them can simply be called " Authorization and General Warrant " . This combined approach results in fewer documents and is quite common . It is called  the " omnibus " approach to electronic surveillance and is guaranteed to keep you saner. 

SATISFYING  INVESTIGATIVE  NECESSITY AS REQUIRED FOR NON-CONSENT AUDIO AND / OR VIDEO

THE TEST - The meaning of "Success" in the Law of Electronic Surveillance

Wiretap used to be a "last resort" investigative mechanism. Fortunately, the Supreme Court of Canada has turned away from " last resort " to a more favourable test. The modern  test is the " no other reasonable practical alternative " test. 

 ( R.v. Araujo [ 2000 ] S.C.J. No. 65 ( Dec. 14, 2000 S.C.C. )

This important case explains the " no other reasonable practical alternative " test as follows : 

· There is no requirement that all other investigative techniques be pursued. 

However, the investigation must not be a " mere fishing expedition " based on pure suspicion.  It is not enough to show that wire would make the investigation more effective. It must be shown that wire is necessary. The good news is that the Araujo case recognizes that "investigative necessity" can take into account factors such as: 

· other investigative techniques would not reveal key information 

· other investigative techniques can be shown to be ineffective against a large scale criminal organization

· the group to be investigated is close - knit 

· counter - surveillance methods employed by the targets make other investigational techniques unlikely to succeed

· other investigational techniques ( eg. undercover ) could be dangerous 

· conventional physical surveillance will not demonstrate who the kingpins are and will not yield the necessary evidence 

· trying to capture the upper echelon creates a greater need for wiretapping  

 "Success" means a quality case , not just a case. (R.v. Rosebush (1992), 77 C.C.C. (3d) 241 (Alta. C.A.)) leave to appeal to the Supreme Court of Canada refused (1993) 80 C.C.C. ( 3d) vi. This case recognizes the need to have independent and confirmatory evidence of a witness who would otherwise lack credibility at a trial. (eg. your extortion victim has a perjury conviction ) Just because an investigation is progressing does not mean you cannot get an authorization

The court must be told of the nature, progress, and difficulties in the investigation to ensure that the interception is more than just a useful tool.  Reasons must be given for any investigative necessity conclusions in the affidavit. (eg. reasons why a search warrant or general warrant was not tried).  R. v. Smyk (1994), 86 C.C.C. (3d) 63 (Man. C.A.) 

It is wise to rely in the wiretap affidavit upon all of the applicable investigative necessity grounds even arguably available ( ie:  tried and failed ; unlikely to succeed; and urgency ) and to have the authorization itself simply read that the judge is satisfied that the conditions in section 186 (1) have been met without specifying which condition.That way you give yourself the widest range of arguments for trial. 

If you have failed to do this, the situation may still be salvageable since the trial judge is entitled to consider grounds not expressly relied upon in the affidavit providing there is a factual basis in the affidavit. ( R.v. Cheung ( 1997), 

119 C.C.C.( 3d) 507 ( B.C.C.A. ) 

The "Reach for the Sky" Approach

A useful approach to investigative necessity is  what the author calls the " reach for the sky " theory of paper writing where the objective is to demonstrate that the investigation will never be successful against top echelon targets or targets who are believed to exist but whose identities are unknown.  Approached in this way , even a fair amount of investigative success may not be a barricade to obtaining a valid authorization.  We have the right to fully investigate a target's activities .  Just because we have grounds to arrest a target does not prevent us from obtaining wire to investigate further offences or other people who may  be connected with that target. An example of the "reach for the sky " theory blessed by the courts is to be found in R.v. Paulson (1995) 97 C.C.C. ( 3d) 344 ( B.C.C.A.).

Under certain circumstances, you can rapidly get to investigative necessity without time consuming physical surveillance if you can demonstrate a surveillance conscious target. (e.g. Rv. Hiscock and Sauve (1993) 72 C.C.C. (3d) 303 (Quebec C.A.) where a police officer was the target in a drug conspiracy investigation)

Drafting the Grounds for Non Consent Electronic Surveillance (Video or Audio)

The Ideal Affiant

Considerable skill and care is required for this task.  It is definitely not an area for the beginner or the most junior investigator on the case.  Ideally, the affiant will be an experienced witness, since he or she may be in the witness box a long time and the stakes are high.  The affiant should have an encyclopedic knowledge of the case, gained by either being the lead investigator, or by having all information pass through the affiant who is in effect the lead investigator's partner while the paper is being written.  The affiant should also have a sound working knowledge of wiretap law so as to know where cross-examining defence counsel is coming from, and what ground can be given up if necessary without losing the wire in its entirety.

A Checklist Approach to Shooting Down Other Investigative Techniques

Except when relying upon urgency it will be necessary for the affiant to become a mental pathologist virtually performing an autopsy on the investigation to date.  As a start all possible investigative techniques and procedures should be listed.Then, one at a time they should be explained in the affidavit and then shot down.  If a particular procedure could reasonably generate full "success" (note the Rosebush case definition of success explained earlier); then the paper writing should stop and the procedure should be tried. Detailed reasons for the " shoot down " analysis are vitally important.

Examples of Techniques and " Shoot down " Analysis

Technique




Shoot Down
Undercover Operator

-
Can't get an introduction

-
Close knit group, won't permit outsiders to enter






-
Too dangerous






-
Can't "reach for the sky"






-
Requires ethnicity not available






-
Can't commit crime

Search Warrants



Don't have grounds

-
Execution may burn investigation 

-
Can't reach for the sky (i.e. won't reveal all culprits etc.)






-
Can't get communications, planning

Tracking Devices


-
Targets switch vehicles

-
Won't provide communications of targets






-
Risk of detection burn

General Warrants

-

Don't have grounds






-
Can't "reach for the sky"


Limited application, won't give big picture

-
Won't provide knowledge of plans being rapidly formulated

Physical Surveillance                    -
Surveillance conscious targets. Risk of a burn.

-
Won't provide communications of targets






-
Can't "reach for the sky"






-
Has already failed


May need to include analysis of "Westcam" and other similar surveillance technology

Witnesses/Accomplices

-
Too afraid of reprisal to come forward

Agents



-
No credibility due to criminal records etc.






-
Won't wear consent wire


Know only lower echelon operations, so can't "reach for the sky"

Consent Wire
Has been tried but not good enough (must detail results)

-
Can't get introduction to the important targets






-
Too dangerous

-
Real risk of detection because of counter  electronic surveillance etc.

Number Recorder

Warrants



- 
Can't provide communications

-
Can't learn location of meetings or significant activities planned






-
Can't determine who is communicating

-
Can't determine whether communications are innocent or incriminating

It is crucial to provide detailed reasons for every statement in the "shoot down" analysis, much as if you were being hounded by a young child asking "Why"? after every statement.

There is No Need to Write a Treatise 

The Supreme Court of Canada has made it clear that lengthy wiretap affidavits are to be discouraged. They had this to say : " So long as the affidavit meets the requisite legal norm, there is no need for it to be as detailed as an automotive repair manual. - - - Ideally an affidavit should not only be full and frank, but also clear and concise. It need not include every minute detail of the police investigation over a number of months and even of years . A corollary to the requirement of an affidavit being full and frank is that it should never attempt to trick it's readers. - - - There is nothing wrong - and much right - with an affidavit that sets out the facts truthfully, fully, and plainly. " ( R.v. Araujo [ 2000 ] S.C.J. No. 65 ) December 14, 2000 ( S.C.C.) 

The Supreme Court of Canada went on to suggest that where the affiant lacks personal knowledge , it is sometimes desirable that other police officers such as informant handlers swear separate affidavits which can be included as exhibits to the main affidavit. They observed that this makes the application less tied to the credibility of one officer and strengthens the reliability of the affidavit. However such an approach does expose more witnesses to cross - examination on the voir dire at trial and the author does not recommend it except for informant handlers.  

CONSENT AUDIO INTERCEPTS  (CODE SECTION 184.2)

Any peace officer, can get an authorization for any Criminal Code or other Federal statute offence from a Provincial Judge or higher level judge without showing investigational necessity if at least one party consents.  Even if more than two persons are communicating together at one time section 183.1 makes it clear that the consent of only one is enough, as long as the consenting party is part of the conversation or other targets are speaking knowing he can readily overhear them.

Although a private citizen acting independently of the police does not require authorization, to secretly record a conversation he or she is participating in, the police do require judicial authorization for the reasons set out in R. v. Duarte (1990) 53 C.C.C. (3d) 1 (S.C.C.)

A police officer can obtain a consent authorization by himself or herself without the involvement of a Crown prosecutor although this would not be wise unless the officer is highly experienced in this area.

Such an authorization can be valid for up to sixty days and can contain a basket clause just like a conventional authorization.

Unlike a conventional authorization, it is sufficient if there are reasonable grounds to believe that "information" concerning the offence which has been or will be committed (as distinct from "evidence" ) will be obtained.  This is clearly an easier hurdle to overcome.

Meaning of Consent in the context of Electronic Surveillance 

Consent has a special meaning in the law of electronic surveillance.  As set out in R. v. Wills (1992) 70 C.C.C. (3d) (Ont. C.A.) consent for purposes of electronic surveillance means the consenting party ( police officer or police agent ) is acting :


(a)
of his or her own free will, no coercion, no obligation.


(b)
aware of right to withdraw consent at any time.
(c)
aware that evidence gained may be part of a permanent record disclosed to accused persons and that the consenting party may be called as a witness.

Consent is still effective even though the consenting party is seeking  money or other consideration such as a plea bargain from the police.  In R. v. Goldman (1979) 51 C.C.C. ( 2 d ) 1  the Supreme Court of Canada decided that if the consent which the person gives is the one he intended to give, and was given as a result of his own decision and not under external coercion, the fact that his motives for so doing are selfish, and even reprehensible, will not void the consent.  Coercion in this context, means the use of intimidating conduct or force or threats of force by the police, but coercion does not arise merely because the consent is given as the result of promised or expected leniency or immunity from prosecution.

A paid informant can give consent for money. (R. v. Playford (1984) 17 C.C.C. (3d) 454 and 40 C.C.C. (3d) 142 (Ont. C.A.)) 

It is highly desirable to videotape of at least audiotape the giving of consent to prevent problems at trial in the event the consenting party later changes his or her mind. The author is a dedicated fan of plain language consent carefully worded so as not to exceed the intellectual capacity of the person giving consent. 

In consent wire, there is no requirement that other investigative means have been tried and failed or are unlikely to succeed or that there is urgency ( as is the case with non- consent wire ) . Accordingly , consent wire is much easier to justify than non- consent . Consent wire can also be obtained for future crimes unlike non- consent. ( Criminal Code and R.v. Bordage ( 2000 ), 146 C.C.C ( 3d )  549 ( Que.C.A. ) 

DIFFERENCES BETWEEN AUTHORIZED CONSENT INTERCEPTIONS UNDER S.184 . 2 AND NON-CONSENT AUDIO INTERCEPTIONS

There are several important differences between a consent authorization under S.184.2 and a regular authorization under S.186:

a) the consent application can be made to a Provincial Division judge; non-consent requires a Superior Court judge.

b) a peace officer makes the application, not a specially designated prosecutor as is required for non- consent 

c) the consent application can be for any offence against the Criminal Code or any Federal Statute; unlike non-consent which is restricted to the offences specified in Section 183;

d) In consent intercepts the judge does not have to be satisfied that other investigative procedures have been tried and failed and are unlikely to succeed,  or the urgency of the situation makes their use impracticable;

e) In consent papers the objects of the interception do not have to be notified under s. 196, notification (that they have been targets of interception) although they do have to receive the same notice of Intention to introduce the evidence at trial as non-consent requires and

f) the consent application can be made through telecommunications where it is impracticable to personally appear before the judge. This cannot be done with non- consent. 

g) consent can be for past, present or future offences, unlike non- consent which is restricted to past or present offences

EMERGENCY AUTHORIZATIONS - SECTION 188 (2)

(These are not used in Ontario for Criminal Code prosecutions in accordance with the present policy of the Ontario Ministry of the Attorney General. They are used in other provinces and in federal prosecutions which include conspiracies to commit federal offences.)

In order to obtain an emergency authorization properly, the following critical points should be observed:

a) The applicant police officer must be specially designated by name and in writing.

b) The Superior Court  judge must also be specifically designated.

c) Information should be given to the judge under oath, not in an unsworn synopsis, in order to comply with section 8 of the Charter even though the Code does not require this.

d) The maximum duration of such an authorization is 36 hours.

e) The judge must certify that he would have given the authorization if it had come before him the normal way. (R. v. Galbraith (1989) 49 C.C.C. (3d) 178 (Alta. C.A. )) and (R. v. Laudicina (1990) 53 C.C.C. (3d) 281 (Ont. H.C.))

EMERGENCIES NOT REQUIRING PRIOR JUDICIAL AUTHORIZATION

Section 184.4 of the Criminal Code has at last permitted interception by peace officers without authorization in exceptional urgent circumstances such as hostage situations.  The following circumstances must be present: (a) the situation is so urgent that no authorization of any type could be obtained in time (b) interception is immediately necessary to prevent an unlawful act that would cause serious harm to any person or to property (c) must be intercepting either the villain or the victim or intended victim only. 

It is very doubtful that the prevention of harm to property portion of this section will survive Charter scrutiny.  Law enforcers concerned about admissibility of evidence are well advised not to rely on the property portion of this section.  It is also imperative to obtain some form of informal judicial authorization as soon as possible (e.g.. a phone call to the highest level of judge you can reach), and to continue to improve the quality and documentation of any emergency authorization so obtained.  In this way you are complying with the spirit of the law. 

Another Charter problem will likely stem from the fact that this section imposes no time limitations on  such emergency interceptions. 

OFFICER AND AGENT SAFETY INTERCEPTS - NO JUDICIAL AUTHORIZATION 

(known as the "electronic lifeline")

Requirements:

S184.1 (1) provides that a police officer may intercept private communications without judicial authorization if:

(a) the originator or intended recipient has consented.

(b) the officer believes on reasonable grounds that there is a risk of bodily harm to the consenting party ; and

(c) the purpose of the interception is to prevent the bodily harm.

Destruction of Recording or Notes
S184.1(3) requires the police officer to destroy, as soon as practicable, any recording, transcript, or notes taken of the private communication if nothing in the intercepted private communication suggests that bodily harm, attempted bodily harm, or threatened bodily harm has occurred or is likely to occur.

Admissibility of " Electronic Lifeline" Interceptions  

S 184.1(2) provides that the contents of these interceptions are not admissible except:

(a) in proceedings in which actual, attempted or threatened bodily harm is alleged, or

(b) in an application for an authorization, a search warrant or an arrest warrant for 

proceedings in relation to actual, attempted or threatened bodily harm.

Notes only have to be destroyed if they are obtained from the interception.  If notes are a result of the officer's own observations independent of listening to the wire, they do not have to be destroyed.

As this form of interception does not require judicial authorization, it  will likely encounter serious charter attack.The requirement to destroy evidence is highly unusual and verges on the bizarre. Although there is no penalty for failure to destroy this evidence; failure to do so would likely taint the other evidence and make it all inadmissible (Charter section 24(2)).  Accordingly, wise law enforcers will comply.  It is recommended that the officer in charge make thorough notes to support the belief that there is a reasonable risk of bodily harm including the criminal background of the particular target(s) and general police experience with the dangers in this type of investigation.

There is a risk that the accused will raise a section seven Charter argument at trial to the effect that he can't make full answer and defence because the best evidence has been destroyed.  One unproven approach is to deposit all tapes, transcripts and notes with the court registrar together with a destruction application which is adjourned by a judge pending arrest and notification to the accused that the evidence still exists.  But a much better approach is to obtain a judicial consent authorization or alternatively not record at all. 

GENERAL WARRANTS  FOR ELECTRONIC VIDEO SURVEILLANCE

A video surveillance warrant which is a type of "general warrant" (Criminal Code section 487.01 (4), (5), is required where the activity can be said to be protected by a reasonable expectation of privacy (e.g. in a hotel room where illegal gambling is taking place). Video surveillance is considered by the courts to be  more intrusive than even audio surveillance. (Wong v. The Queen (1991) 60 C.C.C. (3d) 460 S.C.C.))

Not all video surveillance requires court authorization; for example, video in a public place outdoors does not require a court authorization. (R. v. Elzein (1993) 82 C.C.C. (3d) 455 (Que. C.A.))

The facts of each surveillance situation must be analysed in order to determine whether or not there exists a reasonable expectation of privacy.  This is a much more complex issue than simply whether or not the activity can be seen or viewed by the public.  The real question is whether or not the target has any  reason to anticipate that his activities may be subject to video recording as distinct from mere physical surveillance.

A video surveillance warrant is probably not required where no person is in fact observed or recorded (e.g. videotape of a drug laboratory or counterfeit print shop), and the entry is otherwise lawful by reason of a consent search or valid conventional search warrant.  However, as  soon as a target or an unknown person enters the area being video recorded, an authorization is required to continue video observations. 

Non-Consent Video

Note that Section 487.01(5) makes many of the Part Six audio provisions also applicable to video general warrants.  

A video warrant where no one has consented to being observed is governed by S.186 or S.188 (the major Part VI wire provisions) and will have to meet the requirements of those sections in addition to the requirements set out in S.487.01.  This will mean, for instance, that a Superior Court judge will have to be satisfied that investigational necessity exists i.e.: urgency or other investigative means have been tried and have failed and / or are unlikely to succeed as required by S.186(1) (b). The offences must all be listed in section 183. 

Consent Video General Warrants 

Consensual video interceptions will be governed, like consensual audio interceptions, by the requirements of  S.184.2(1) modified as necessary by the circumstances.  In other words, there will have to be the consent of one of the persons who is to be observed S.184.2(1) , a written application by a peace officer, or public officer with an affidavit setting out the required particulars (S.184.2(2) , the judge will have to be satisfied the grounds have been met (S.184.2(3), and the video authorization will have to contain the specified requirements including a specified time period that cannot exceed 60 days. (S.184.2(4) . The video general warrant will also have to meet the additional requirements contained in S.487.01. 

Mandatory Minimization

Note that  a video warrant  must  contain terms and conditions to minimize the invasion of privacy such as live monitoring, restricted duration, restricted locations ( e.g. no washrooms, bedrooms unless they can be justified etc.).(Code s.487.01 (4) )

NUMBER RECORDER WARRANTS (CODE SECTION 492.2)

Telephone number information obtained through the use of a number recorder is often vital to advancing an investigation prior to seeking wiretap authorization.

Provision is also made in Section 492.2 to obtain an order requiring telecommunications companies to provide telephone records.  They are increasingly maintaining this information as computer data.  These devices do not intercept private communications. (R. v. Fegan (1993) 80 C.C.C. (3d) 356 (Ont. C.A.))  However,they require warrants authorizing their use, from a justice of the peace.   (See Criminal Code section 492.2).  A number recorder warrant is valid for a period not exceeding sixty days, although a fresh warrant can be obtained after that time.  The general principles of search warrant law are applicable, except that no "return" or report to the court is required. 

This type of information may establish links between targets or serve to identify unknown persons or define locations for interception which become known through the use of this device.

An information to obtain a number recorder warrant must:

(i) be on oath, and in writing

(ii) specify the reasonable grounds to suspect that an offence under the Criminal Code or other Federal Statute has been or will be committed.  Note that "reasonable suspicion" is enough.

(iii) identify how this information would assist in the investigation of the specified offence.

(iv) identify the person(s) or peace officer(s) who will install, monitor and remove the number recorder in relation to any telephone or telephone lines.

(v) identify those persons who will monitor the number recorder(s).

(vi) time life of warrant cannot exceed 60 days.

TRACKING DEVICE WARRANTS

Section 492.1(1) permits the issuance of a warrant for the installation of a tracking device to assist investigators. A justice of the peace can issue such a warrant based only upon reasonable suspicion.  Accordingly, they are relatively easy to obtain.  It is often a good idea to employ tracking devices prior to applying for a full blown Part VI intercept authorization in order to identify targets and locations for interception.  These devices can help reduce the resource drain of physical surveillance and can also reduce the risk of detection.  They are relatively low cost and highly accurate.

Requirements
The information to obtain this warrant must:

(i) be on oath and in writing.

(ii) identify the reasonable grounds to suspect that an offence under the Criminal 
Code or any other Federal statute has been or will be committed.

(iii) specify how "information" (as opposed to "evidence" in conventional warrants) as to the whereabouts of persons or property is relevant to the offence.

(vi) specify that the warrant cannot exceed 60 days.

It is also a good idea to be aware of the need for "backing"of the warrant by an out of province judge if entry into or onto property of any further persons in another province is required or an assistance order in the other province is needed. (Criminal Code s. 487.03)  To make installation easier, it is sometimes desirable to obtain a general warrant to enable you to "steal" the vehicle and take it to an installation location, putting it back into circulation through trickery or otherwise when the installation is complete.

ASSISTANCE ( " Good Samaritan " ) ORDERS

Section 487.02 of the Criminal Code provides that a court order can require any named person or corporation to provide assistance to the investigators to enable them to carry out all the investigative techniques described in this paper.  For example fire, gas, or hydro departments can be ordered to take wire installers with them on pretext inspections authorized by the general warrant.  Such assistance orders provide a comfort level these invariably helpful organizations appreciate.

PRODUCTION ORDERS

Section 492.2(2) of the Criminal Code now requires telecommunication companies upon presentation of a judicial order to produce to investigators copies of telephone numbers and other records.  This section operates only together with a number recorder warrant.  When obtaining an intercept authorization, the contents of a Production Order can simply be included in an Assistance Order to avoid needless additional paperwork.

NOTE:  In many investigations, investigative assistance orders should be drafted separate and apart to allow the investigators to produce them to third parties without disclosing details of the authorization.  It is desirable to have the same judicial officer who gave you the investigative authority also give you the investigative assistance order.

RENEWALS

You should only use a renewal to extend the term of an existing authorization leaving all other provisions unaltered.  There must be a fresh affidavit, which must disclose the information received from the prior interceptions.  It would be a rare situation where there would be grounds for renewal (same test applies),and yet nothing requires changing in the authorization.  Accordingly, renewals are seldom used.  Instead new authorizations are used to continue the investigation. (R. v. Thompson (1990) 59 C.C.C. (3d) 225 (S.C.C.))

Pay Telephones

If you are aware that the targets make extensive use of pay telephones, the authorization should provide that no interceptions will take place unless there are reasonable grounds to believe that an actual target is using the telephone at the time of interception.  You cannot simply install a listening device at a pay telephone and leave it running indiscriminately in the hope that a target may come along.  You should have a live monitoring minimization clause for pay phones in the authorization.  Some judges may require supportive physical surveillance. (R. v. Thompson (1990) 59 C.C.C. (2d) 225 (S.C.C.))

One alternative to physical surveillance is to have a clause that recording won't take place unless the number called from the pay phone is shown by the dial number recorder to be a number listed in the authorization or a number dialed by a target on a prior occasion.

"Resort To" Clauses

To be in compliance with Charter considerations, you can only intercept communications of the target at a place you believe on reasonable and probable grounds based upon prior evidence the target has resorted to or will resort to.  You cannot retroactively use the fact that a person did subsequently resort to a location to justify your earlier belief at the time of interception.  For example, placing taps on public telephones near where a target is staying is not acceptable.  Placing taps on public telephones previously used by a target is acceptable.

Accordingly, although "resort to" clauses are lawful according to the Criminal Code, there may need to be conditions imposed in the authorization (e.g. visual surveillance) or the "resort to" clauses may constitute unreasonable search under the Charter.(R. v. Thompson (1991) 59 C.C.C. (3d) (S.C.C.))

Be careful to name all locations which become known in earlier interceptions in all subsequent authorizations. If you fail to name locations which have become known you will not be entitled to rely on these locations as "resort to " locations since they should have been named in your latest  authorization. There is no need to worry about this problem during the sixty day authorization period only when renewing or going for a fresh authorization for other reasons. (R. v. Moore (1995) 95 C.C.C. (3d) 288 ( S.C.C.))Temporary residence clauses are helpful in overcoming "resort" to problems for transient targets.

Residential Premises

These must be specifically mentioned on the face of the authorizations or there will be a section 8 Charter violation. This requirement may lead to the necessity to obtain a fresh authorization as the investigation develops through interceptions.  It is a good idea to explain in the affidavit whether or not it is feasible to obtain the consent of the owner or occupant in order to enter and install devices if the target does not own the dwelling.  This could be done in a general paragraph outlining the risks of compromising the investigation.

You cannot trespass to do an installation in a residential premises which becomes a " resort to " location without first getting fresh judicial permission. 

(R. v. Thompson (1990) 59 C.C.C. (3d) (S.C.C.))

Frequency Scanners

As long as law enforcers aren't intercepting cellular with scanners, there should be no problem in intercepting  C.B.,V.H.F.(e.g. marine and aviation) etc. without any authorization since such communications would not qualify as private.

Lawyers and Law Offices

Section 186(2) of the Criminal Code provides that: "No authorization may be given to intercept a private communication at the office or residence of a solicitor, or at any place ordinarily used by a solicitor and by other solicitors for the purpose of consultation with clients, unless the judge is satisfied that there are reasonable grounds to believe that the solicitor , any other solicitor practicing with him, any person employed by him or any other such solicitor or a member of the solicitor's household has been or is about to become a party to an offence."  If these preconditions exists, a judge can authorize interception of private communications at a lawyer's office and does not have to impose terms and conditions to protect privileged communications although he usually will.(Code s. 186(3).  These special conditions will be designed to protect the solicitor-client communications of innocent persons.  Since the privilege belongs to the client, and not the lawyer, even if the lawyer is a target suspect, you may still be required by the terms of the authorization to provide physical surveillance of targets entering the law office and live monitoring.(R. v. Chambers (1983) 9 C.C.C. (3d) 132 (B.C.C.A.) and R. v. Patterson (1985) 44 C.R. (3d) 150 (Ont. C.A.)The leading case on the meaning of solicitor- client privilege and its exceptions is Descoteaux v. Mierzwinski (1982) 70 C.C.C.(2 d) 385 ( S.C.C. )

Monitors are permitted to listen to a conversation between a lawyer and a citizen to determine whether in fact there is a consultation between a solicitor and his client which is subject to lawyer/client privilege.  When it is clear that legal advice is being sought or given, the interception must cease but leeway is allowed in first listening in order to determine this.  Live monitoring is not required unless the authorization specifies that it is.  Ordinary social conversation does not qualify for privilege.  (R. v. Taylor (1998) 121 C.C.C. (3d) 353 (S.C.C.)) 

Type of Device need not be specified

An authorization with a clause permitting "any electromagnetic, acoustic, mechanical or other device" is perfectly valid without specifying the precise device. (R. v. Lawrence (1988) 40 C.C.C. (3d) 192 (S.C.C.)

ADMISSIBILITY

Notice  Requirements are Crucial

The written notification required by section 185 of the Code advising an individual that they have been the object of an interception does not require that there be any further details given.  This can be a useful investigation technique in itself.  A failure to give this type of notice does not affect admissibility at trial.(Zaduk v. R. (1979) 46 C.C.C. (2d) 327 (Ont. C.A.) and R. v. Welsh (1977) 32 C.C.C. (2d) 363 (Ont. C.A.))

Note the crucial requirements of section 189 (5) of the Criminal Code and the case law that before introducing consent or non-consent audio private communications into evidence,  a transcript and a statement of time. place, date and parties must be given to all accused.  The "transcript" need not be official or certified. (R. v. Dunn (1979) 52 C.C.C. (2d) 127 ( S.C.C.))

No Standing - No Problem 

· An accused who is not himself a party to intercepted communications of his co - accused being tendered by the Crown has no standing to challenge the admissibility of those conversations since he has no privacy interest in such conversations. This rule applies even in conspiracy cases. ( R.v. Rendon ( 1999 ) , 140 C.C.C. ( 3d ) 12 ( Que.C.A. ) ; R.v. Cheung ( 1997 ) , 119 C.C.C. ( 3d) 507 ( B.C.C.A. ) 

Electronic Surveillance Disclosure

If the existence of relevant tape recordings is only discovered in the middle of trial, (but not because of the negligence of the Crown or police in the case being tried) , it may be possible to give notice during the trial, adjourn the trial, and introduce the evidence after the adjournment. This is very much subject to the trial judge's discretion. A mistrial is another possibility. ( R.v. Richer (1994) 90 C.C.C.(3d) 95 (S.C.C.)

It is important to disclose exculpatory wiretap or video to the defence.  Not only elementary fairness but also court interpretations of Charter Section 7 (full answer and defence) require it.  The potential for lawsuits is a further incentive. (R. v. Stinchcombe (1991) 68 C.C.C. (3d) 1 (S.C.C.))

Be cautious about foreign language intercepts. Recent lower court decisions in Ontario have decided that a translation is not the same as a transcript and have refused to admit wiretap into evidence where the accused were not given notice containing the original foreign language intercepts. Unless all accused personally consent to a translation, it would be wise to prepare a foreign language transcript in addition to an English or French transcript and serve all accused with both transcripts. 

The formal wiretap transcript notice is of course not required for evidence obtained by a general warrant, (Video, tracking device, number recorder etc.) but disclosure to the defence will still need to ge given.(R. v. Stinchcombe, (1991) 68 C.C.C. (3d) 1 (S.C.C.))

Other Offence Intercepted - No problem

The fact that evidence is obtained for a crime not named in the authorization or not named in Section 183 is not a problem so long as the interception was lawful. It is the privacy of those persons intercepted, and not the  subject matter of their conversations which is protected by law.  See Code s. 184(4) and (R. v. Chesson (1988) 43 C.C.C. (3d) 353 (S.C.C.)) and R. v. Court (1995) 99 C.C.C. (3d) 237 (S.C.C.) 

The Place of the Intercept is the Electronic Site of the Intercept not the Physical Location of the Speakers 

Where a citizen using a cellular telephone called a lawyer's office and spoke to a lawyer, the recorded conversation was admissible even though the law office was not named in the authorization.  This was because the conversation was not in the nature of solicitor client privilege and the cellular telephone distribution centre which was the site of the intercept had been named in the authorization.  It is not where the call is originated or received but rather where is it intercepted that matters.  (R. v. Taylor (1998) 121 C.C.C. (3d) 353 (S.C.C.))

However, where the main thrust of your investigation changes during an authorization period, you must go back and get a new authorization providing full disclosure of the results or lack of results in the previous authorization.  You cannot sneak around section 183 by pretending you are investigating something you really are not investigating.

Spousal Intercepts of married spouses are Not Admissible

Lawful interception does not destroy the privilege which forbids communications between married spouses (not common law) going into evidence.Such communications remain inadmissible. (Lloyd v. R. (1981) 31 C.R. (3d) 157 (S.C.C.)).

However, a married spouse can testify about these communications if he/she wants to and is otherwise allowed to testify.

However, there is nothing wrong with using these intercepts as the basis for further investigation.  The only problem is that you are unable to use the actual intercepts in evidence against either spouse.  They may be admissible against others if the spouses aren't on trial using the co-conspirators exception to the hearsay rule.  Please refer to the conspiracy chapter for a full explanation of that rule.

Jail Cell Intercepts

Where the accused has exercised his right to remain silent after arrest, conversations in the cells with undercover officers posing as inmates or with inmates helping the police will breach Section 7 of the Charter of Rights (right to remain silent) unless it is clear that the accused has voluntarily talked and that the listener has not caused him to talk about the crime.  Accordingly, if the under cover officer or inmate asks suggestive or leading questions or draws the accused into conversation about the crime,  the accused's responses will not be admissible.  A judicial authorization to intercept will not cure this problem.   Careful attention to these issues can yield admissible cell tape.  A Consent Authorization is of course required.  It is a good idea to identify this intention in the course of describing the "Investigative Plan" in the affidavit. Leading cases are : R.v.Hebert (1990) ,57 C.C.C. (3d) 1 (S.C.C.) and  R. v. Broyles (1991), 68 C.C.C. (3d) 308 (S.C.C.)

Exclusion Of Electronic Surveillance Evidence 

Once the Crown proves that proper notice has been given, the onus shifts to the defence to bring a Section 8 (Unreasonable Search and Seizure) Charter Application in order to have the evidence excluded under Charter Section 24(2).  However before even commencing the Charter voir dire, the defence must provide the Crown  proper notice  of its argument and as well demonstrate that there is an "air of reality "to their position, or the trial judge may not need to even conduct a Charter voir dire. (R. v. Durette ( 1992 ) 72  C.C.C. (3d) 426 ( Ont C.A.))

Admissibility of electronic surveillance evidence  is  now determined only under Section 24( 2 ) of the Charter, if the evidence is otherwise relevant.  There is no applicable Criminal Code Section.

Electronic surveillance constitutes a "search or seizure" within the meaning of section 8 of the Charter.  The onus is on the defence to justify Charter exclusion on the balance of probabilities. (R. v. Thompson (1991) 59 C.C.C. (3d) 225 at p. 227 (S.C.C.))

Unlawful interceptions will almost always be excluded.  An interception will become unlawful if the authorizing judge could not have properly granted the authorization.  The existence of fraud, non-disclosure, misleading evidence and new evidence are relevant to this issue.  Minor technical defects are not fatal. 

Evidence may also be excluded if the authorization is not valid on its face, or interceptions were not conducted within the terms of the authorization, or for non-compliance with the statutory terms of notice of intention to introduce the evidence. (R. v. Garofoli (1990) 60 CC.C. (3d) 161 (S.C.C.))

Evidence will not be excluded just because the trial judge would not himself have granted the authorization.  The trial judge merely decides whether there was any basis for another judge acting properly to grant the authorization. ( R.v. Garofoli ( 1990 ) ,60 C.C.C. ( 3d ) 161( S.C.C. ) at p. 188 ; (R. v. "X" and Sauve (1993), 72 C.C.C. (3d) 303 (Que. C.A.))

A doubtful or marginal case will be resolved in favour of the defence (R. v. Morrison (1989),  50 C.C.C. (3d) 353 (Ont. C.A.)).

The test for admissibility at trial is whether there was reliable evidence, ( after evidence shown by the defence to be misleading and erroneous is excluded ) which might reasonably be believed , which could justify the granting of the authorization, not whether the reviewing judge would himself or herself have granted the authorization. ( R.v. Araujo [ 2000 ] S.C.J. No. 65 , December 14, 2000 ( S.C.C. ) 

WHEN ALL ELSE FAILS - Section 24 (2 ) to the Rescue

Where a target suspect is known but erroneously not named at the time the authorization is obtained , we have a Charter breach when they are intercepted,  but because the wiretap evidence is non-conscriptive ( meaning that police conduct didn't cause the accused to incriminate himself since police just passively listened ) the evidence will be saved as admissible using section 24 ( 2 ) of the Charter (R.v. Pope ( 1998 ) , 129 C.C.C.( 3d ) 59 ( Alta.C.A. ) . In this case the court was satisfied that the affiant made an honest mistake in failing to include the accused's name on the list of persons authorized to be intercepted , and the Crown's case depended on the admissibility of the intercepts. Both of these factors favour admissibility. 

Amplification to the Rescue . Don't Give Up , Amplify the Record 

The trial judge is entitled to consider additional evidence called on the wiretap voir dire in order to reach the conclusion that grounds existed at the time the authorization was granted. This is called using the " amplified record " and can be used to " shore up " a marginal authorization. Accordingly don't give up,  try to patch it up with additional evidence from the affiant before the trial judge. ( R.v. Araujo [ 2000 ] S.C.J. No. 65 December 14, 2000 ( S.C.C. ) ; R. v. Garafoli ( 1990 ) , 60 C.C.C. ( 3d ) 161 at p. 188 ( S.C.C. ) ( R.v. Grant ( 1999 ) ,132 C.C.C ( 3d ) 531 ( Ont. C.A. ) ;   R.v. Morris ( 1998 ) 134 C.C.C.( 3d ) 539 ( N.S.C.A. ) ; R.v. Hiscock ( 1992 ) , 72 C.C.C.( 3d ) 303 ( Que.C.A. ) 

Continuity, Authenticity, Integrity, Accuracy

Evidence on these subjects goes only to weight and does not affect admissibility.  Accordingly, you do not have to prove these matters prior to introducing the evidence. ( R. v. Ford (1993) 78 C.C.C. (3d) 483 (B.C.C.A.)

Admissibility at Bail Hearings is Easy

Without giving any prior notice, intercepted private communications are admissible at a bail hearing either by filing transcripts, or by playing the recordings, or by a witness testifying as to the contents. ( Criminal code section 518 (d.1)

In some situations, we may be so fortunate as to be able to play for the court the accused's own words expressing disrespect for the administration of justice.

WIRE AT PRELIMINARY HEARINGS

Admissibility at Preliminary Hearings is a cinch and the defence has no ability to knock wire out at a preliminary.

Since no Charter arguments can be raised at a preliminary, and the only way to knock wire evidence out is under the Charter, production of a valid authorization, proof of notice (Section 189 (5 ) notice i.e. time, place parties and transcript) and demonstration of relevance is all that is required prior to introducing evidence of private communications at a preliminary hearing.(R. v. Mills (1986) 26 C.C.C. (3d) 481 (S.C.C.)

However, the defence has the right to cross-examine the wiretap affiant at the preliminary hearing about the wiretap affidavit.  (R. v. Dawson (1998) 123 C.C.C. (3d) 385 (Ont.C.A.))

Sixty Days Means Sixty Days - Interception After Arrest and / or "Success" is both lawful and wise

Provided that the authorization is still valid, targets who have been charged and released can continue to be intercepted.  Targets in custody present a special situation (please see Jail Cell Intercepts above)  IT IS A FALSE MYTH THAT INTERCEPTS MUST STOP AFTER ARREST OR AFTER SUCCESS HAS BEEN ACHIEVED.  SIXTY DAYS MEANS SIXTY DAYS.  Some of the very best intercepts occur after arrest (e.g. "Mr. Big" calls in to arrange bail for "Mr. Little")

Proving Voice Identity

Voice identification may be proven in many ways.  For example, by monitoring officers familiar with the voices, by evidence from the tapes themselves, or by circumstantial evidence as to the location of the monitored premises and persons present at the time.  R. v. Parsons (1977), 35 C.C.C. (2d) 497 (Ont. C.A.) affirmed under the name R. v. Charette (1980), 51 C.C.C. (2d) 350 (S.C.C.).  This case also decided that proof of voice identity need not be made prior to admissibility since voice identity is for the jury to decide.

However, the best way to prove voice identification is to call a witness who knows the voice well, such as an employer, friend, or relative.  If wiretap monitors are going to be used their identification must either be linked circumstantially to physical surveillance or the arrest.  If they only speak to the accused after arrest, the weight of their identification will be weakened by the obviously suggestive circumstances.  Here is where an audio or video/audio taped statement after arrest will cement the issue.  This issue is usually admitted but take no chances.

Non-experts can give evidence of voice identification, provided the witness has a special knowledge such as would be acquired through previous oral communication with the target.  Even if the witness cannot testify as to any peculiar or distinctive characteristics of the voice this evidence of voice identification is still admissible; it just has less weight. (R. v. Williams (1995), 98 C.C.C. (3d) 160 (Ont. C.A.) leave to appeal refused (1995), 99 C.C.C. (3d) vi (note) (S.C.C.) R. v. Leaney (1987), 38 C.C.C. (3d) 263 (Alta. C.A.) reversed on other grounds (1989), 50 C.C.C. (3d) 289 (S.C.C.) Expert spectrographic analysis is admissible to prove voice identity. (R. v. Medvedew (1978), 43 C.C.C. (2d) 434 (Man. C.A.)

It is not necessary to hold a voir dire to prove that what an accused said to the police was voluntary if the conversation has nothing to do with the offence and is being used to prove voice identity. ( R.v. Piche ( 1999 ) , 136 C.C.C.( 3d ) 217 ( Que.C.A. ) 

VALIDITY ACROSS CANADA 

A judicially authorized interception may be executed anywhere in Canada (Code s. 188.1(1). 

However, if it might reasonably be expected that the authorization will be executed in another province, the authorization must be confirmed by a superior court judge in that other province if: 

(a) entry into or upon someone's property in the new province is required

(b) an assistance order is required in the new province

The identical situation exists for the execution of a general warrant in another province.  (Code s. 487.03 )

NAMING THE TARGETS

The question is not whether the individual might be or become a party to the offences named in the authorization, but rather whether the interception of such individual's private communications might assist the investigation.  For example, an innocent secretary should be listed if her boss is a criminal suspect who uses the secretary to place calls.  If an individual's name is known and they fit the above test, they must be named or you cannot intercept their private communications.  All that is required is reasonable and probable grounds to believe that the interception of such individual's communications may assist.  Accordingly, a current girlfriend of a target who had in the past joined him in criminal activity should be named and can be intercepted if named.  If a target's name is known at the time of the authorization, it must be included. (R. v. Chesson (1988) 43 C.C.C. (3d) 353 (S.C.C.))

If only a nickname is known, or only a surveillance photograph exists, nevertheless put it into the affidavit attaching the surveillance photograph for the judge to see.

Where possible when there are multiple targets, it is recommended that these targets be grouped in categories in the affidavit and authorization  e.g. :

a) Those persons who are presently suspected of committing the listed offences are the following:


b) The following persons are not presently suspected of criminal activity in relation to the listed offences but whose intercepted communications may assist the investigation are the following:

" BASKET" CLAUSES - UNKNOWN PERSONS

Basket clauses are legitimate.  It is permissible to have an authorization to intercept the communications of people whose existence is not known at the time of the authorization.  The judge must specify where and how unknowns can be intercepted.  Such unknowns do not need to be criminals and could be casual visitors or tradesmen who for example while using the telephone, disclose that the target will be out until a fixed time or innocently relay messages which assist in the investigation.  (R. v. Samson et al (1983) 9 C.C.C. (3d) 194 (Ont. C.A.)

A basket clause must restrict the interception of private communications of an unknown person to particular locations.  You cannot lawfully intercept an unknown person at an unknown location.  

A valid basket clause must also restrict the interception of private communications  to those unknowns who are dealing with or in contact with the targets named in the authorization.  Otherwise it becomes a fishing licence, not a proper authorization.  

(R.v. Patterson (1985) 44 C.R. (3d) 449 (S.C.C.) 

A defective basket clause does not necessarily make the rest of the authorization defective, particularly where the basket clause was not used and the defective part can be clearly separated from the good. (R. v. Lachange (1990) 80 C.R. (3d) 374 (S.C.C.)

There is no requirement that a new authorization must be obtained whenever the identity of an unknown person becomes known during the interception period regardless of the wording of any basket clause. ( R.v. Gray ( 1998 ) , 132 C.C.C. 565 ( N.B.C.A. )

Generally anyone intercepted at a named place or on a named telephone line can have their intercepted words used against them regardless whether they are named in the authorization or not. ( R.v. Willock ( 1998 ), 127 C.C.C ( 3d ) 346 ( Alta.C.A.) 

Be careful to name all known places in the authorization since a basket clause cannot be relied upon when the place was known at the time the authorization was obtained . ( R.v. Rendon ( 1999 ),  140 C.C.C. ( 3d ) 12 ( Que.C.A. ) If this was simply an oversight, the " doctrine of amplification "  may save the day as explained elsewhere in this chapter. 

INFORMANTS

The simple fact that an informant has given information is not enough to provide grounds for an authorization.  The reliability of the informant's information must be assessed by the authorizing judge who must be able to look at all of the circumstances including:

1) the degree of detail of the "tip".

2) the informer's source of knowledge, especially his or her relationship to the target .

3) details of any monetary payments or promises made to  the informant

4) any information which calls into question the informant's reliability, such as  drug use and /or a criminal record.

5 ) is the information personal to the informant or is it hearsay which he/she has heard through the grapevine ?

6) results of any reliability tests in relation to the informant (eg. polygraph, 

disinformation tests etc.)

7) infomant's willingness to risk personal harm ( eg. by wearing a consent wire )

8) signs that the informant is reliable such as past performance or confirmation from other investigative sources (e.g. confirmation by visual surveillance.)

9) informant's performance on prior consent intercepts if any

10) statements of the informant under oath whether written or video (e.g."K.G.B." type statements )

The results cannot retroactively provide the reliability evidence.The affidavit must provide this reliability  evidence. (R. v. Garafoli (1990 ) 60 C.C.C. ( 3 d) 161 (S.C.C.))

It is sometimes a good idea to include the informant reliability data and everything else which could identify the informant in separate exhibits or appendices to the affidavit. This makes inadvertent disclosure to the defence easier to prevent. The accused is not entitled to this data but is entitled to a summary as long as it doesn't identify the informant. (R. v. Barzal (1994) 84 C.C.C. (3d) 289 (B.C.C.A.))

It may still be possible to obtain an authorization even if  the informant's reliability is unknown or suspect, if grounds exist independent of the informant. Furthermore,it may be possible to obtain an authorization to intercept not only the targets, but also the informant himself without his knowledge.

Protecting Identity of Informants

The courts will protect the identity of the informant unless disclosure of the informant's identity is necessary to demonstrate the accused's innocence.  It is recommended that the affiant identify confidential police informants in the  affidavit as follows:  Confidential Police Informant known as informant #123/94 to the Peel Regional Police Service.

This however, may provide only short term protection of the informant's identity since the defence has the right to view the affidavit.

Better protection can be afforded by the Crown editing the affidavit prior to disclosure to the defence.  In some cases, a summary will need to be prepared to avoid identification.

However, a judge may order further disclosure in order for the accused to properly defend himself.  There may come a time when providing such disclosure will reveal identity.  In this situation, the Crown can try to save the authorization by relying upon other grounds that are independent of the informant. but if no such independent grounds exist to justify granting the authorization without reliance upon informant data, then the Crown must make the difficult choice of either disclosing the information or withdrawing its application to introduce the interceptions.  In some cases, this can lead to withdrawal of the charge.  It is very wise to contemplate this problem prior to applying for an authorization since some applications will depend solely or mainly upon the informant's information.  In these situations, it will be close to impossible to protect the informant and successfully prosecute in a hotly contested case.(R. v. Garofoli (1990) 60 C.C.C. (3d) 161 at pages 189 to 193 (S.C.C.))

A Crimestoppers tipster eliminates many problems including automatic recording of reliability by Crimestoppers payout records.  Further, Crimestoppers informants lose all their warts (criminal records etc.) due to their anonymity.

Consequences of an Unreliable Informant

If the informant is discredited, then the factual basis for the authorization is undermined.  The next step is for the defence to show that the police knew or ought to have known that the informant was unreliable.  If the defence can go that far, they may succeed in knocking out the authorization as the basis for granting it has disappeared. (R. v. Garofoli (1990) 60 C.C.C. (3d) 161 at page 198 (S.C.C.))  It is important to fully set out details of the informant's past successes together with details of the informant's criminal record and any pending charges. Wherever possible, obtain two independent sources of information in the affidavit.
It is absolutely necessary that there be full and candid disclosure in the affidavit or the entire authorization as well as any derivative evidence is at risk.  Bad faith or partial truths are foolish and dangerous.  This applies to informants and every other aspect of the affidavit.  Both sides of the coin must be presented to the judge. 

If a witness has changed his story , we must reveal all versions whether they be good, bad, or ugly.

It is important that the supporting affidavit be complete, fair and candid, not just in technical compliance.  Deliberate significant omissions and reckless disregard for the truth may result in the entire authorization being set aside.  The real intentions of the investigation must be disclosed (R.v. Gill  (1980) 56 C. C. C. (2d) 169 (B. C. C. A.).  Fortunately , errors in the affidavit ,if deliberately or even fraudulently made, do not by themselves lead to automatic inadmissibility of all the wiretap if there are enough grounds in the affidavit ,independent of the disaster areas, to keep the authorization alive. (R.v. Bisson(1994 ) 94 C.C.C. (3d) 94 ( S.C.C.)

Failure to disclose the existence of a helpful informant is an example of a situation where an authorization will likely be declared totally invalid if the grounds are based on investigative necessity other than urgency. Obviously, the existence of a helpful informant will usually make a wiretap application premature. (Re Brunelle and the Queen (1990) 55 C.C.C. (3d) 347 ( B.C.S.C.)) 

DEFENCE ACCESS TO AFFIDAVIT IN THE SEALED PACKET

After a charge is laid, the defence has access to the affidavit in the sealed packet as of right, in order to make full answer and defence.  The defence does not need to make out a case of fraud or material non-disclosure to gain this access. Accordingly, wise law enforcers will anticipate such defence access, and draft the affidavit with subsequent editing in mind. (R. v. Garofoli (1990) 60 C.C.C. (3d) 161 (S.C.C.))

The defence can even obtain this sealed data prior to the making of an election or the entering of a plea.  The Crown can edit this data subject to a later review by the trial judge. (R. v. Aranda (1992) 69 C.C.C. (3d) 420  (Ont. Gen. Div.))

A Provincial Court Judge as well as a superior court judge can order that the sealed packet be opened and the affidavit produced and copied. (Code s. 187 (1.3))

Editing the Affidavit 

The principle is that editing must be kept to an absolute minimum. Full disclosure of the contents of the affidavit is the normal rule. Only  material bearing directly on the identity of informers can be edited out of the affidavit. (  R.v.Durette (1994 ) 88 C.C. C. (3d) 1 (S.C.C.)

The court can edit out portions of the affidavit before giving it to the defence.  Factors relevant to the decision what to edit may include:

1) whether the identities of confidential police informants, and consequently their lives and safety, may be compromised bearing in mind that such disclosure may occur by reference to the nature of the information supplied not just by the name.

2) whether the nature and extent of ongoing law enforcement investigations would be compromised.

3) whether disclosure would reveal particular investigational techniques thereby endangering those engaged in such investigations and prejudicing future investigations of similar offenses and the public interest of law enforcement and crime detection.

4) whether the disclosure would prejudice the interests of innocent persons.

(R. v. Garofoli (1990) 60 C.C.C. (3d) 161 at page 194 (S.C.C.))

Procedure To Edit

1) The prosecutor opens the packet and applies to the trial judge to edit suggesting the general nature of what should be edited and the reasons.

2) The judge then edits and gives a copy of the edited version to the defence.  If the  defence demonstrates it needs more information, the judge will summarize the general nature of the deletions. The trial judge must try and keep editing to a minimum.

3) If the prosecution can support the authorization on the basis of the material as edited, the authorization is confirmed.

4) If the prosecution cannot support the authorization with the edited affidavit, then the Crown can ask the judge to consider the deleted material.  To do this, the judge must be satisfied that the defence  is sufficiently aware of the nature of this edited material to challenge it in argument or by evidence, and the judge should give whatever summary is necessary to achieve this result.  If the Crown is worried that the judge's proposed disclosure is too much,  the Crown may have to abandon it's application to introduce the evidence. (R. v. Garofoli (1990) 60 C.C.C. (3d) 161 (S.C.C.))

PROTECTION FOR LAW ENFORCERS

Even though an entry to private property for the purpose of installing a listening device would ordinarily be unlawful, it becomes lawful with an authorization.  Likewise, conduct such as installing a device in a vehicle which draws from the vehicle's electrical power is perfectly lawful with an authorization although it would otherwise be mischief.(R. v. Chesson (1988) 43 C.C.C. (3d) 353 S. C.C.))

Installations prior to commencement of the authorization

Do not however, install devices while in a premises under a search warrant in anticipation of the granting of an authorization later.  Even if an authorization is subsequently granted and you make no interceptions until it is granted, the evidence is inadmissible.  A search warrant cannot be used to install a room probe or other listening devices.  It is unlawful trespass to do so.(R. v. McCafferty (1984) 16 C.C.C. (3d) 224 (Ont. C.A.))

A solution to this problem is to use a general warrant to permit installations prior to the actual commencement of the authorization, thereby obtaining the full sixty days for intercepts.

Code section 188.2 specifically exempts persons acting in good faith with an authorization from any civil or criminal liability. However it is still a wise precaution to have the applicable warrant or authorization specify that investigators may temporarily remove property for the installation of devices, as such action might not normally be contemplated by the authorizing judge.

STIMULATION TECHNIQUES AND STRATEGIES

Getting the paper is useless if the targets aren't talking.  A stimulation plan is highly recommended.  Some sample techniques are as follows:

- Serve written notice that targets have been intercepted verbally misleading

them at the time notice is served that the intercepts are over.  Such a notice should only be served upon persons actually intercepted and should not mention any specific Criminal Code section as a precaution against being branded a forged document.

- Pretext calls to targets or other persons likely to convey the pretext to targets

- Crimestoppers re-enactments 

- Media manipulation (e.g. putting out word that D.N.A. testing is expected to 

   yield results soon)

- Deliberate physical surveillance burns or other pre-arranged revelation of part of  

  the investigation.

- arrests of lower echelon targets

TIPS FOR INVESTIGATORS WHO ARE NOT THE AFFIANT

1. Do examine the authorization carefully.  If you spot a flaw before interception takes place, it is not too late to go back to the judge for a correction.

2. If you are not the affiant, don't look at the affidavit, just the authorization. You will avoid exposure to cross-examination and resulting grief.

3. Do however get a thorough briefing about the nature of the case.  A good 

understanding of the case may enable you to avoid mistakes and spot the mistakes of others before they lead to serious consequences. (eg. unauthorized intercepts ) 

4. Do copy the entire authorization into your notebook and then give it back to the affiant. In this way, it is readily available for ease of reference during the investigation or in court; and there is one less copy of it floating around.

5. Do review the authorization with the monitors and brief the monitors particularly so that they understand when to intercept unknowns.  Installers usually control the "tape on" - "tape off" procedures and also control continuity. A copy of the authorization should be posted in the wire room.

6. Do prepare your own quick reference chart so that you understand when and where unknowns can be intercepted. Such a chart will assist in briefing the monitors.

7. Do not throw out even a poor quality product.  This opens the door for the defence to claim bad faith or the destruction of exculpatory evidence. Amplification and enhancement techniques may bring it back to life.

8. Do keep audio separate from video and be prepared to demonstrate this separation in court. It is possible that one may be excluded and the other admitted if you keep them separate.

9. Do encourage undercover officers to make notes without relying on the tapes.  In this way, if the tape is inadmissible, we may still be able to save the  case since the undercover evidence won't fall along with the wire.

10. If you need to continue beyond sixty days, do get the next paper ready well before the expiry.  As a suggestion, start work on it after forty days.  You need to have the next one signed in time in order to avoid expensive disconnects and reconnects and missing important evidence.

11. Do start making composite tapes of important conversations early in the investigation in order to avoid a mad scramble later. These will be very useful to the Crown prosecutor.

12. Do remove your equipment before the sixty days expire unless you will be able to get a further authorization. Otherwise you may be out of luck lawfully getting it back.

13. Do stop intercepting at fifty nine days in case your computations are in error .

14. Where multiple electronic investigative techniques are desired, go to a superior court judge, and get them all authorized in one Order, calling this one document "Authorization and General Warrant".  Use one affidavit for everything.  This not only saves writer's cramp, but ensures consistency ,and is much easier to manage and to maintain accuracy.  This is called the "omnibus" approach.

15. Consider Admissibility Precautions for Undercover Operator and Agent Consent Intercepts.  If you are careful not to let the operator or agent ever listen to the recordings or read transcripts of the intercepts, then no matter how fouled up the wire is, you will likely always be able to call the operator or agent to give evidence in the normal way based upon their recollections and notes.  If these witneses only listen to the recordings after the recordings have been ruled admissible, there is no danger of having all the evidence, including the witness' testimony thrown out.  However, experienced investigators may want to run this risk.  Notes made without the benefit of hearing the tape will frequently be awful when compared to the tape, and consent intercepts are rarely ruled inadmissible since the grounds to obtain them are so much easier than non-consent. 

16. Do use multiple probes in vehicles and rooms. Experience has taught that a single probe may malfunction or not pick up the crucial conversations well enough because of its position. We 've  spent a lot of time, money, and effort to get this far, so why compromise the result. Those who have spent many hours on missions to " clean up" inaudible tapes will be particularly sympathetic to this point. 

POTENTIAL NIGHTMARES

· Judge of a lower court than necessary grants permission. (lose all electronic evidence plus derivative evidence)

· Deliberate non-disclosure or deliberately misleading statements in an affidavit or general warrant information 

· Your only grounds are from an informant who cannot be called as a witness due to a real safety threat yet will be identified as soon as the nature of the informant's tip is known. 

· Failure to specify a target who is known to exist whose intercepted communications will assist (you lose only this target's communications)

· No notice of intention to introduce the evidence was served upon the accused a reasonable time prior to seeking to introduce it.  Unless an adjournment is granted, the private communications will not be admissible. (Code s. 189(5)

· No informant reliability data in the affidavit and informant is of significant importance.

· Installing devices prior to the granting of an authorization even if you have a search warrant.  A general warrant authorizing the installations in advance would cure this problem.

· Illegal authorization.  More than sixty days, or authorizes interception for an offence for which authorization is not available etc.  (Should only lose part)

CONCLUSION

A certain lottery advertises the simple truth that you have to play to win.  The author commends this same approach to electronic surveillance and all of the other subjects contained in this book.  Nothing ventured- nothing gained !!! 
CHAPTER FOUR - UNDERCOVER TREACHERY 

INTRODUCTION

Undercover operations offer immense potential, yet with relatively low financial and other resource input.  This chapter will analyze the relatively few defences available in undercover trials.  It will also introduce several innovative concepts such as the use of general warrants to authorize undercover techniques previously believed unattainable.The law regarding entrapment will be clarified. Throughout the chapter, the boundary between lawful conduct and disaster will be described and explained.  The theme of this chapter is that this boundary already is more favourably positioned than generally believed, especially since many types of reverse stings have recently been recognized as lawful in section 462 . 31 of the Criminal Code, and in the Regulations to the Controlled Drugs And Substances Act.

Law enforcement can and should hold its head high, not being worried about justifying undercover operations to the courts. That battle was won long ago and that victory is best expressed in the Supreme Court of Canada decision in (R. v Rothman (1981) 59 C.C.C. (2d) 30 at page 74)): "the authorities in dealing with shrewd and often sophisticated criminals, must sometimes of necessity resort to tricks or other forms of deceit and should not be hampered in their work". 

" In a perfect world this would not be necessary but , illegal drug commerce is neither successfully investigated, nor resisted, by uniform police peering through hotelroom keyholes or waiting patiently at police headquarters to receive the confessions of penitent drug traffickers ". ( R.v. Bond ( 1993 ) , 135 A.R. 329 ( Alta.C.A. ) at p.333 leave to appeal refused [ 1993 ] 3 S.C.R. v ( S.C.C. ) 

Canadian courts have also consistently ruled that where undercover operators or agents mislead targets by asserting friendship where none existed etc. this is not an invasion of privacy triggering a Charter breach.  (R. v Hebert (1990) 57 C.C.C. (3d) 1 (S.C.C.) and R. v. Logan (1988) 46 C.C.C. (3d) 354  (S.C.C.))

In other words, we do not have to justify the legitimacy of undercover operations and can direct our energies to innovative use of this valuable investigative technique.

Advantages of Undercover Operations

· Undercover operations usually yield a strong case for court.  The accused has been "caught in the act" with direct evidence of his or her spoken words and conduct.  The accused's hand is often literally in the cookie jar and we frequently have an exhibit received directly from the accused to prove it.  However, peripheral targets may have a shot at acquittal.

· Predictable Defences

Undercover operations reduce the defence to a limited number of potential defences which are predictable and easily anticipated. These defences which will be discussed in depth later in this chapter are as follows:

1) Identity - (e.g. "It wasn't me" who sold to the operator).  This defence is easily overcome with surveillance photographs from the cover team and other precautions which will be discussed.

2) Entrapment - A very difficult defence for the accused to raise, successful only in the rarest cases where the police conduct is outrageous. Judicially authorized operator consent wire interceptions can destroy this defence before it is born.

3) Attacks on the Credibility of the Operator - This is the last refuge of the guilty, and operators should expect it and even learn to welcome it as a telltale sign that the defence is desperate. 

4) Forcing withdrawal of the charge to avoid disclosure of the identity of an informant. 

5) Attacking the entire prosecution as an abuse of the process seeking to have the judge end the prosecution because of shocking police or Crown conduct. ( entrapment is one variation of this approach ) 

6 )  The defence of duress based upon alleged fear of the operator. 

· Undercover operations are far less expensive and resource intensive  than non-consent wiretap mega projects and conventional physical surveillance.  Cover team surveillance is generally more directed and focused, requires less manpower and vehicles, and offers more "bang for the buck" than mobile surveillance teams.

· Undercover operations generally operate in a "Charter free" paradise in the 

investigation phase.  Since there has been no arrest or detention, the troublesome Charter section 10 (rights to counsel) doesn't apply.  The equally troublesome section 8 (search and seizure) usually doesn't apply either since the targets generally have no reasonable expectation of privacy against the operator unless the operator does surreptitious searches (which can be a problem) discussed later in this Chapter.

· In narcotics cases, undercover operations can provide a wider scope for trafficking charges since operators will often be confronted by offers to sell or "holding out" situations which can be trafficking even if nothing more happens.  (R. v. Rowbotham (1992) 76 C.C.C. (3d) 542 (Ont. C.A.)).

· Forfeiture of assets and proceeds of crime seizures and charges may be easier  with "insider" evidence from the operator making it highly desirable for operators to engage targets in discussion about assets derived from crime perhaps on occasion by flashing the operator's assets which can become part of the cover props.

· Undercover operations have great potential to yield information about the targets highly useful at  bail hearings. Targets who don't make bail often quickly become convicts through guilty pleas.

· The jurisdiction where the trial will take place can be chosen in advance by moving the undercover deal or part of it to the preferred jurisdiction.

Disadvantages of Undercover Operations (which can be overcome by Strategic Techniques)

· Difficulty in protecting the identity of informants who do introductions is a common problem. However, double introductions where one undercover operator who has been introduced by an informant later introduces a second undercover agent or operator can reduce this risk.  The higher up the chain the target is, in the sense of the further removed from the informant introduction level, the less likely there will be a disclosure problem.  It may be desirable not to even prosecute those targets involved at the informant introduction level where  the informant is particularly valuable or would be in grave danger if discovered.  If the offence being prosecuted is well removed from the informant introduction in time, and particularly where it takes place at a different rung of the ladder, we can then seek to rely upon the "clearly irrelevant" disclosure exception in Stinchcombe the leading disclosure authority.  (R. v. Stinchcombe (1991) 68 C.C.C. (3d) 1 (S.C.C.))

· Difficulty in penetrating close knit groups and the time it takes to establish 

credibility. The general warrant portion of this chapter discusses how judicially authorized crime simulations can more rapidly establish operator and agent credibility.  The increased scope now available for reverse stings under the Controlled Drugs and Substances Act and section 462.31 of the Criminal Code (described in detail later in this chapter) make it much easier to establish operator credibility.

Tips to Avoid Discovery

In the author's experience, knowledgeable targets may be able to spot law enforcement by telltale signs such as:

1)
Undercover operators may pay too much and not negotiate normally 


2)
Too eager to deal.


3)
Never turn any deal away.


4)
Want to move up the ladder too quickly.


5)
Rapid fazing out of introduction source.

6)
Inability to stay in for the long term, therefore presenting only short term verifiable activity.


7)
Reluctance to engage in crime.


8)
Reluctance to carry weapons.

           9)
Never miss a meeting or too prompt to attend. When the bandits operate on " Standard Drug Time " , operators shouldn't be early birds. 

         10)
Insufficient familiarity with the cover background.

It is suggested that the risk of discovery can be reduced by some of the following techniques:

1) Apparent commission of Crime under the protection of General Warrants such that what appears to the target to be crime by the operator, has been blessed by a judge.  This concept will be discussed in the General Warrant Section of this chapter.

2) Unconventional and Unpredictable Conduct in appropriate situations

such as:

a) Passing up apparently golden opportunities.

b) Intense negotiations occasionally resulting in deals not being done.

c) Apparent commission of crime.  (e.g. giving counterfeit money samples, showing counterfeit plates) protected by section 462 .31 ( 3 ) of the Criminal Code ; crime simulations authorized by general warrants ; drug trafficking autorized by the Controlled Drugs and Substances Act ) 

d) Complaining of being victimized by well documented ripoffs.

e) Non violent ripping off of targets where necessary as authorized by a general warrant to prevent harm, loss or damage to private property .  In some unique situations a sympathetic partial refund by law enforcement might avoid detection.

f)  Carrying prohibited and restricted weapons for display to targets for credibility purposes.  Section 92 of the Criminal Code provides a crystal clear exemption from criminal liability.  The carrying of ammunition etc. may of course not be desirable lest the weapon be used against the operator.  It may sometimes be a good idea to disable the weapon mechanically.

One reason sometimes advanced for not carrying restricted or prohibited weapons is concern about being seen to intimidate the target thereby affording a potential defence.  However, the legal defence of "necessity" is extremely limited in scope and therefore very difficult for a target to succeed with.  This defence would only  available to a target where the target acts to avoid direct and immediate peril.  For this defence to succeed, the target's criminal conduct would need to be inevitable, unavoidable, and afford no reasonable opportunity for an alternative course of action which does not involve a breach of the law.  (Perka v. R. (1984) 14 C.C.C. (3d) 385 (S.C.C.)). This is clearly a " longshot " defence. 

Accordingly, the occasional display of prohibited or restricted weapons by an operator will not likely prejudice the case.  Just as no self respecting cocaine dealer leaves home without his "nine mill" an operator may need to do likewise in order to play the role effectively.

There is obviously nothing to fear from the use of a fictitious name.  The offence of personation requires the assumption for fraudulent purposes of the identity of another person either in existence or who has existed.  The use of a fictitious name does not constitute an offence since no prejudice to any economic interest exists.  (R. v. Northrup (1982) 1 C.C.C. (3d) 210 (N.B.C.A.))

COMMON DEFENCES IN UNDERCOVER TRIALS 

The Identity Defence

Identity, the purest of all defences, is also the scariest.  If correct, we stand at the precipice of a travesty of justice for we have the wrong man.  This defence can be eliminated for all practical purposes in undercover investigations by simply taking elementary precautions.  It can be the last refuge of a desperate accused although it is not often raised in undercover cases.  Probably, this is because the defence of identity plays for all the marbles.  The defence cannot seriously argue "It wasn't me, but if it was me, I was entrapped".

Precautions to Avoid an Identity Burn at Trial

1) The cover team should try to get a decent photograph of the operator in the  companyof the target and have the date, time and place of the photograph  carefully documented.

2) The operator must have detailed notes which cover as many of the topics on the checklist set out below as possible.  Operators should be looking for some unique physical feature to cement the identification during the very first meeting with a new target.  Think of this as mandatory.  Ask yourself, if he gets bail and absconds, how am I going to be able to identify him years from now when they finally catch him?

Remember, we are trying to take the target out of the swarm of millions of humanity and convince a court beyond a reasonable doubt that the man now before the court was the target.  The law is clear that identification evidence is only opinion evidence and is notoriously fragile.  Judges are required to warn juries of its dangers. Many police officers are no better than most citizens at identification (i.e. terrible ) and operators should be treated like civilians for identification purposes.

Checklist of Physical Features

1)
Unique features (scars, moles, deformities etc.)

2)
Unusual mannerisms (e.g. nervous twitch, stutter etc.)

3) Mental Autopsy



a) 
Voice (deep, mellow, high pitched etc.)



b)
Height ( compare to your own)



c)
Weight



d)
Build or Physique



e)
Complexion



f)
Jaws



g)
Nose



h)
Eyes



i)
Forehead



j)
Posture: (ie. body language, stooped, erect etc.) 



k)
Colour of Hair



l)
Colour of Eyes

4)
What was the opportunity to observe?



a)
Duration



b)
Vantage Point



c)
Lighting



d)
Presence of Visual Aids

5)
Distinctive Clothes.  Clothes are only important if later photographs show the accused wearing such clothes, or clothes are seized during or after arrest.  In the author's experience, too much effort is expended on notes about clothes to the detriment of what really counts.

6)
Does the subject resemble anyone you know?  Comparing the subject to a famous person or a friend or acquaintance of yours may improve the value of the identification evidence if there is a memorable resemblance.

The operator should be shown a photo lineup unless a quality surveillance photo exists clearly showing the target with the operator.  The showing of only one photograph, that of the accused, is regarded as a cardinal sin, although it may be necessary to enable the operator to establish initial contact. After arrest, the cases hold that it is never justifiable to show the proposed witness a single photograph of the suspect, but rather a line-up should be held.

Sometimes operators are shown photographs before engaging the target. Since this procedure is highly suggestive and will lack evidentiary weight at trial, it is vital that the cover team document by photograph that the operator actually did meet the target in the photograph.

In such cases, the original photograph should be saved and probably stapled right into the operator's notebook since it was the mechanism which led to the initial encounter.  In this type of case, the operator still should make notes as to how the target differs from the photograph (e.g. more weight, moustache now)

The very least that is going to happen when these guidelines are violated, is a substantial reduction in the weight of the operator's evidence since he has been led to identification through the power of suggestion.

Where photographs are shown to an operator who has not seen any individual photographs, the best way seems to be that a series of at least twelve is produced without comment or suggestion and the operator is simply asked whether he or she sees the target in any photograph. Any comment about any photograph can be recorded on the back of the photograph by the officer or at least in his notebook with the witness signing the notes or the photograph.  A positive identification can be shown by an "X" on the rear of the photograph with appropriate comments and the witness's signature.  Many police departments have a computer capable of cranking out a series of similar photographs.

In case this sounds like overkill, remember that the accused could abscond after arrest or not be able to be found at the time of the roundup.  It is not unheard of for trials to take place five years or more after the events in such circumstances by which time identity will be a blury haze unless proper precautions have been taken to preserve it.

Moreover, the defence tactic of holding an impromptu lineup in the courtroom with the accused being granted permission to sit in the body of the court will not faze an operator properly prepared.

Contrary to popular belief, the actual identification in court is not as important as the identification narrative (i.e. how the operator arrived at the opinion that the man he points out in court is the same man as the target).  Further detail on the subject of Identification evidence is available in the separate chapter of this manual devoted solely to this important subject.

Entrapment 

Entrapment usually means that law enforcement officers, acting either directly or through an agent, have induced or persuaded a person to commit an unlawful act which he would not otherwise have committed.  Entrapment exists where the conduct of the police and the Crown shocks the community conscience and offends principles of decency and fair play such that although the accused is factually guilty, he will not be convicted. A claim of entrapment is in reality a motion for a stay of proceedings alleging an abuse of process. ( R. v. Pearson (1998 ), 130 C.C.C. ( 3d ) 293 ( S.C.C.)

Unusual court procedures are followed. The trial is divided into two parts. In part one the Crown must prove guilt in the normal way beyond a reasonable doubt.  If, and only if, a verdict of guilt results, then the trial continues into the second part.  The second part only concerns entrapment.  If the defence shows that entrapment probably occurred, then the verdict of guilt is set aside and a stay of proceedings is entered ; otherwise the conviction stands. Although a jury may decide the first part depending upon the election, a judge alone always decides the entrapment issue. 

Entrapment findings are very rare and are reserved for the clearest of cases. The fear of entrapment is greatly exaggerated in law enforcement circles which probably explains why it is so rare.

Entrapment occurs when:

a)
law enforcement provides a target with an opportunity to commit an offence without acting on reasonable suspicion that this target is engaged in this type of criminal activity (ie: that this target is predisposed to commit crime of this type )

or

b)
law enforcement is not engaged in a bona fide (good faith) investigation and does not have a statistical or other basis to justify a cold approach

but


c)
even if there is a reasonable suspicion or there is a bona fide inquiry, entrapment exists if  law enforcement goes beyond providing an opportunity and actually causes the commission of an offence which would probably not otherwise happen.

Entrapment must be proved by the defence on the balance of probabilities and it is only intended by the courts to be successful in the clearest of cases where the administration of justice would be brought into disrepute if the conviction were to stand.  A judicially imposed stay of proceedings will result where an entrapment defence is successful. (R. v. Mack (1988) 44 C.C.C. (3d) 513 (S.C.C.)). This means that the proverbial "fat lady " has finished singing. 

The concept of bona fide inquiry means that the investigation is in good faith and may include random approaches to cold targets present in high crime geographic areas if these areas are precisely defined and supported by statistics.  There is no entrapment defence available in these situations.(R. v. Barnes (1991) 63 C.C.C. (3d) 1 (S.C.C.))

In summary,to avoid entrapment, we must either reasonably suspect that the target is already engaged in the activity we are investigating or we are doing "random virtue testing" on cold targets in the course of a bona fide investigation in high crime areas.  To qualify as legitimate "random virtue testing" we need a statistical justification and we must be approaching a number of cold targets. It is crucial that the commission of the crime be the taget's idea as well as the operator's idea. 

Entrapment Issues

a) Did the police have reasonable suspicion that the target would be predisposed to commit this type of offence ? 

b) Were the police engaged in a bona fide investigation?

c) Did the police simply provide the opportunity to the target to commit the offence or did they incite (i.e: pressure, exert unfair influence) an unwilling target to commit it?

There is no requirement to try other investigative techniques against a target before using undercover operations against that target.  (R. v. Lebrasseur (1996) 102 C.C.C. (3d) 167 (Que. C.A.) at p. 177)

The opportunity provided does not have to involve an identical offence to the type of offence the target is predisposed to commit, but they must be logically related.  It would obviously be wrong to give a user of drugs an importing opportunity for example. (R. v. Lebrasseur (1996) 102 C.C.C. (3d) 167 (Que. C.A.) at p. 179). However , where a known heroin user whose husband was a suspected trafficker was given a trafficking opportunity, the courts upheld the conviction. 

ANTI- ENTRAPMENT STRATEGY

If thought is given to developing and documenting "reasonable suspicion" before the transaction we seek to prosecute occurs, most entrapment obstacles can be avoided.  We are essentially trying to show that the target was predisposed (already inclined) to commit the crime before we dealt with him.  Although the onus for an entrapment defence is on the defence, wise law enforcers will snuff out its potential in the investigation.

The fact that a target has a criminal record for a related offence, is of some help, but is not enough by itself to establish "reasonable suspicion".  Indeed, unless the record is fairly recent (i.e. within the past five years) and for an offence closely related to the proposed investigation; the record is essentially worthless for anti entrapment analysis purposes.  Accordingly, never rely on a criminal record alone.

Pin Down the Link

Be sure that there is a rational connection between the crimes of which the target is suspected and the crime(s) you are providing the target with the opportunity to commit.

Document a  Statistical Basis for Cold Approaches

In appropriate investigations, obtain in advance statistical evidence of the prevalence of the crime in the geographic area being targeted.  A high prevalence of this type of crime in a well defined geographic area can lead to anti-entrapment success even with cold approaches (random virtue testing).  The Supreme Court of Canada has ruled that where police undertake a good faith investigation directed at a precisely described area where it is reasonably suspected that the crime being investigated is occurring, police can properly present anyone physically present in that area with the opportunity to commit the crime.  (R. v. Barnes (1991) 63 C.C.C. (3d) 1 (S.C.C.))

Develop Operator Dialogue as to the Subject's Past

A target who brags as to prior experience in the crime under investigation has doomed any entrapment defence even if it's just talk , since he has created reasonable suspicion.  Consent interceptions done with court authorization (Code s. 184.2) will bury this defence in such circumstances.  Such a target is also harming his chances of obtaining bail.

Avoiding Abuse of Process Traps

· No direct threats to the target should be made by operators. It may be necessary to imply threats in scenarios like the " Mr. Big " scenario. 

· The conduct of the police or police agents must not be unlawful or a stay of proceedings will likely be imposed by the court. ( R.v. Campbell ( 1999 ),  S. C. J. No. 16 , May 28, 1999 ( S.C.C. )  By this I mean the crucial conduct must not be unlawful . Incidental unlawful conduct while roleplaying ,such as drinking beer in a moving car , is no problem. There should be an understanding that the prosecutor will withdraw any privately laid charges against operators who engage in unlawful conduct necessary to the role play. However, withdrawn charges will not stop the court looking into unlawful operator conduct in the accused's trial.  

PROPOSED OPERATOR SUCCESS CHECKLIST

1) Is identity solid?

2) Have I sealed off entrapment through discussions with the target about his past or otherwise?

3) Have I discovered what is important to the target in the target's life thereby giving his interrogators after arrest a potential button to push to turn him into an agent or cement his fate through confession?

4) In appropriate cases, have I flushed out what assets he has and where they are located for proceeds seizures and forfeiture proceedings?

5) Have I covered the subjects that may be useful at the target's bail hearing?

6) Have I had him tell me all he will about things that will help us aggravate his sentence?

( eg. how long has he been in business ? what does he think he will receive by way of sentence if caught ? ) 

ROLE OF THE PROSECUTOR

In part due to limited input and advice from Canadian prosecutors in the investigation stage (in stark contrast to American prosecutors who are often involved in investigations) the boundaries of legitimate undercover operations are rarely approached, even from a distance.  Lacking the support of prosecutors, and fearing what they believe to be the unknown, law enforcement managers naturally opt for conservative boundaries where on the basis of past experience, they have established a comfort level.

For real success to be attained, a prosecutor should be accessed for advice while any sophisticated undercover investigation is being planned, and ideally an experienced and knowledgeable prosecutor will provide legal guidance as the operation unfolds.

Providing such a prosecutor doesn't pretend to be a investigator, and keeps his or her ego in check so as not to claim to direct the investigation, the results of such teamwork can be very rewarding.  Not all prosecutors are suited for this role just as not all police officers are suited for undercover work.  At the very least, prosecutors owe it to undercover witnesses  both cover and operators, to interview and prepare them prior to trial. Insist on this being done. You do no-one any favours by tolerating slothful behaviour by prosecutors.

Minimal Risk of Prosecutor Becoming a Witness

Although the potential exists for the defence to call the Crown prosecutor as a witness; it is rare that they try to do this and rarer still that they succeed.  Where issued such subpoenas are usually quashed by the court unless the court is satisfied that the prosecutor is likely to give material evidence.  The onus is on the defence to show this.

Courts are very reluctant to require Crown counsel to testify and this risk tends to be greatly exaggerated.  (R. v. Sungaila et al, Sept. 18, 1992 (Ont. Gen. Div) Campbell J.) (R. v. Clancey and Kimberley, Oct. 19, 1993 (Ont. Gen. Div) Watt J.)(R. v. Baxter (1975) 333 C.R.N.S. 22 (Ont. C.A. )at pp.44-45.)

Advice from Crown Prosecutors is now protected from Disclosure and police witnesses can now successfully claim privilege and decline to reveal the advice in court

Now that the Supreme Court of Canada has ruled that advice given to the police by a Crown prosecutor is protected by privilege , similar to lawyer - client privilege , police and prosecutors can confer without fear of any need to disclose their discussions or fear of the prosecutor hitting the witness box and required to testify about advice given to the police This very welcome ruling is found in the case of R.v. Shirose ( 1999 ), 133 C.C.C. ( 3d ) 257 ( S.C.C. )

Although police aren't clients of the prosecutor , the Supreme Court of Canada recognized the need for a privilege similar to solicitor - client privilege in order to avoid the chilling effect that the risk of such disclosure could have on the candour and content of such advice. Since this privilege belongs to the police officer(s) who obtained the advice , all a police officer needs to do when asked about his discussions with the Crown is to politely decline to answer on the grounds that such discussions are privileged. This privilege applies to all professional dealings with the prosecutor during investigations and at all other times after charges are laid.

However, this privilege will be lost for all time if the officer reveals in disclosure or under oath what the nature of the advice from the Crown was. The officer can only say that he received advice from the Crown. If he goes further and reveals that he acted on or relied upon the advice he will usually have opened the door and "waived" privilege. There will be no doubt that privilege has been waived if the officer reveals even a small part of what the advice was. It may be a very good idea in some cases for the police to reveal that they acted on the advice of the Crown and what the advice was. This can be helpful evidence in establishing good faith in countering defence Charter arguments ( eg. section 8 search arguments ) .Just remember that the privilege is lost for good if this happens , and the chances of that prosecutor ending up in the witness box, and unable to prosecute the case become very high if his advice becomes evidence. 

The net effect of the Campbell decision should be to make prosecutors more willing to provide innovative and aggressive advice, but it make take some time for existing attitudes about the need to provide antiseptic, "milktoast" advice to change.

· Prosecutors must be prepared to withdraw private informations laid by the accused against undercover operators as a reprisal where the undercover operator was acting in good faith and trying to do the job even if the operator has gone too far. It is obviously better to consider the lawfulness of the operator's conduct in advance, but this is not a perfect world and decisions often have to be made on the spur of the moment. Prosecutors who are not accessible for advice betray law enforcement if they won't offer this fundamental protection for undercover operators. On those rare occasions where the prosecutor has advised that the proposed conduct is unlawful and the operator does it anyway, clearly the operator has no right to expect that a privately laid charge be withdrawn. However the prosecutor should never threaten or actually initiate proceedings of his own where his advice has been rejected. The police have the right to reject advice given, at their own normal peril, not extra peril as the result of a war with the prosecutor. Such wars are a disgrace to the public duties of both police and prosecutors. 

In the aftermath of the Shirose decision, it is now safer to put advice about the lawfulness of the proposed operator conduct in writing than it used to be , but it still may not be wise or necessary, particularly where police and prosecutors enjoy a good working relationship. 
Undercover (Surreptitious ) Search and Seizure

Consent Searches

An undercover operator cannot conduct a valid consent search since the target does not know he is giving up property to the police.  Consent to search must be consciously, freely, and voluntarily given.  It must be an informed consent and not be the result of inducement, threat, intimidation or manipulation.  (R. v. Love (1996) 102 C.C. C. (3d) 393 at page 404 (Alta. C.A.))

Abandoned Property

A tougher legal issue is whether or not an undercover operator can seize abandoned property (e.g. discarded mucous laden kleenex) within a motel room or other residence occupied by a target.  The answer appears to be probably not (R. v. Love (1996) 102 C.C.C. (3d) 393 at page 410, 411 (Alta. C.A.)).  Of course, all investigators have to do is wait for the garbage to be left for collection beside a public street and it becomes seizable without warrant. (R. v. Krist (1995) 100 C.C.C. (3d) 58 (B.C.C.A.).  If a target were to give an agent or operator something for disposal (e.g. a gun to throw away) we have no search and seizure problem since the property has been abandoned.

One valid technique to acquire DNA samples involves a police officer posing as a vendor of gum etc. in a public place like a shopping plaza, and getting the target to discard chewed gum samples as new gum samples are provided in order to provide the bittersweet taste of conviction. 

Without a warrant, an undercover operator or agent cannot search and seize just because he is a guest of the target.  The fact that the operator or agent may be a co-tenant of a motel room etc. does not change the situation.  Search without warrant is still not justified. (R. v. Love (1996) 102 C.C.C. (3d) 393 at page 410 (Alta. C.A.)). The answer to this problem is the General Warrant.

General Warrant Searches in Undercover Operations

The wisest approach is to obtain a blanket general warrant in advance for the anticipated duration of the project, authorizing the operator or agent to conduct surreptitious (secret) searches of places  connected to the target anytime the operator has the chance.  The rationale for this investigative procedure is officer safety and the need to learn of the existence of evidence without burning the investigation by seizing the evidence.  Please see Chapter Two for a full discussion of general warrants.

Undercover Operators or Agents Seeking Confessions in Police  Cells 

( " Cell Shots " ) 

This is still do-able, wired or unwired, providing the target has not already exercised his right to remain silent.  If he has refused to give a statement, then the courts have said we cannot violate his right to remain silent by "back door" treachery

Even if the operator or agent is unsuccessful in the cells, vital intelligence as to the accused's behavior and attitude can be fed to the interviewers prior to seeking a formal statement.

Agents and operators in the cells must be careful not to "elicit" statements from the accused.  This means not to cross-examine him or draw out his confession by leading questions.  The best approach is for the operator or agent to discuss his or her own fictitious crime, hoping to motivate the accused to discuss the accused's crime.

The author understands from undercover operators experienced in jail cell situations, that this is the best technique in practical terms in any event.  If this rule against "elicitation" isn't respected, we will have a section 7 Charter breach and the evidence will almost certainly be inadmissible.

The leading Supreme Court of Canada cases on jail cell statements are: R.v. Liew ( 1999 ), 137 C.C.C. ( 3d) 353 ( S.C.C.) ; (R. v. Herbert (1990) 57 C.C.C. (3d) 1 (S.C.C.) and R. v. Broyles (1991) 68 C.C.C. (3d) 308 (S.C.C.))

Even if nothing much is achieved by way of obtaining a statement, the undercover operator in the cells can be pulled out of the cells for a debriefing before or during the video interview and will often be able to obtain useful intelligence for the interviewer as to the accused's state of mind and what appears to be on his mind. If we do succeed in getting the bad guy to discuss the offence with the interviewer, he can be returned to the cells for more discussions with the undercover operator during breaks in the video interview. However, the undercover operator must go into passive mode if the bad guy decides to clam up with the interviewer. 

If time and resources permit it is a good idea to have advance judicial authorization to wire the cells. 

Getting Undercover Officers into Jails 

It is vitally important that no false court or corrections services documentation ever be prepared to pave the way for undercover operations in jail cells which are not police controlled.  There is no exemption from the laws of forgery and uttering as two Metropolitan Toronto police officers found out to their horror when they were convicted of preparing a false affidavit in an effort to trick a murder suspect into confessing.  (R. v. Stevenson and McLean (1980) 57 C.C.C. (2d) 526 (Ont. C.A.)) 

I recommend instead that consideration be given to having undercover operators enter correctional institutions by impersonating an actual " bad guy " who is supposed to be in jail (eg. wanted on outstanding warrants , serving sentence elsewhere ). That way no paper needs to be falsified , existing legitimate paper (or copies of existing paper) is relied upon. The operator has actual files to use as the basis of the cover story and we can hopefully ensure that the real bad guy is not brought to that jail or anywhere else (eg. courts ) that could create risk. It will be up to the warden of the jail whether or not he is prepared to accept the operator on this basis. Operator safety considerations will invariably dictate that a few high placed correctional personnel are aware of the true state of affairs. 

It would be wrong to have the operator appear in court or before any judicial officer as this would tend to bring justice into disrepute. Experience teaches that only a very few correctional personnel should know the true state of affairs. It is my opinion that the crime of personation has not been committed because the operator is not acting for personal gain or advantage and is not causing disadvantage which would be recognized in law since the operator is on a truth seeking assignment. ( Code section  403 ) .

General Warrants are likely not attainable for this purpose since the target inmate has no reasonable expectation of privacy ( which is a pre - condition for obtaining a General Warrant )  and we don't want to create  such an expectation or we would need judicial authorization for every undercover operation.

These are difficult and largely uncharted waters and the author cannot warranty this recipe in his usual confident fashion. 


REVERSE STINGS

A "reverse sting" is an investigational technique where contraband is offered as bait to attract criminals for cash or other contraband.  It is a valuable aid for combatting high echelon crime and gaining credibility for undercover officers. It is now alive and well in Canada thanks to Regulations under the Controlled Drugs and Substances Act and Section 462.31 of the Criminal Code.  

Drug Reverse Stings now lawful 

Thanks to fresh amendments to the Regulations made under the new Controlled Substances Act police are permitted to engage in conduct which would otherwise be trafficking or importing.  Regulations 3 and 4 exempt officers on active duty and police agents who traffic for investigational purposes.  Regulation 5 permits forfeited drugs to be used for investigational purposes providing appropriate documentation including certificates of approval from supervisors is issued.

Proceeds and Contraband Reverse Stings now Lawful 

Other good news is to be found in the new Code section 462.31 which expressly permits reverse stings in proceeds laundering investigations and contraband investigations. Note how wide the scope of this section is and how clear the exception for peace officers is. 

The exception reads as follows: "A peace officer or a person acting under the direction of a peace officer (ie: an agent)  is not guilty of an offence if the peace officer or person does any of the things mentioned (in this section of the Criminal Code) for the purposes of an investigation or otherwise in the execution of the peace officer's duties ".

The conduct which is now lawful for law enforcement is as follows:

possession, giving, sending, delivering, transporting, transmitting, altering, disposing of , or otherwise deals with in any manner and by any means 

any property or any proceeds of any property

with intent to conceal or convert that property or those proceeds

where all or part of the property or proceeds was obtained or derived directly or indirectly 

from an enterprise crime offence ( eg. fraud on the government such as contraband cigarettes ;  bribery of officials;  breach of trust by public officers; book-making; pyramiding; pornography;  procuring; theft ; robbery ; extortion; forgery and uttering; fraud; arson; counterfeit offences; laundering proceeds of any crime; participation in criminal organization; possession of property obtained by crime in Canada or foreign crime ; designated Excise Act and Customs Act offences ; or a conspiracy , attempt, counselling; or being an accessory after the fact to any enterprise crime offence, or

from a designated substance offence (eg. importing, trafficking, possession for the purpose) 

It is obvious that law enforcement's capacity for  imagination and innovation and public policy are the real  limiting factors since the law has opened this area right up.
In the result exchanging counterfeit for heroin  and other similar manoeuvres are now lawful for peace officers and entrapment , not lawfulness is our new legal focus. Policy considerations are important since we don't want to jeopardise such welcome legislation.

For example if law enforcement were to directly supply drugs to addicts or minors we could expect righteous and fierce public criticism.  Likewise the distribution of child pornography, bulk counterfeit, or firearms, by law enforcement would be contrary to the public interest unless followed by immediate arrest and full seizure.

"Dry " reverse stings where we pretend to deal in criminal proceeds or property but there was no crime will now make criminals of those who grab our bait providing there is no entrapment.  Section 462.31 makes it a crime to believe you are dealing with tainted property or proceeds even if you aren't. In the extradition United States v. Dynar (1997) 115 C.C.C. (3d) 481 (S.C.C.) the Supreme Court of Canada made no adverse comments about similar American legislation.

It is very important to realize that the police are bound by the same laws as everyone else.In other words everyone is equal before the law. The Supreme Court of Canada has recently decided that there is no exemption from crime for law enforcers acting in good faith unless Parliament has specifically provided for such an exemption. Even honourable intentions do not make unlawful conduct lawful.  For example, although police can now traffic in drugs , they could not do so prior to 1997 since there was no statute permitting this activity in those earlier days.( R.v. Shirose ( Campbell and Shirose v. The Queen ) ( 1999 ) , 133 C.C.C. ( 3d ) 257 (S.C.C. )  In the aftermath of this case unlawful police conduct can only be exempted or excused by a statute such as the Criminal Code or the Controlled Drugs and Substances Act or a Provincial statute. 

It is the author's opinion that unfortunately a General Warrant cannot authorize police conduct which would otherwise be unlawful , since only Parliament itself can do so . It is too early to know whether or not this opinion is correct. 

Where police illegally laundered drug money prior to the Criminal Code amendment which permits police to do this ( Code section 462.31 discussed above ) the Alberta Court of Appeal still upheld the accused's convictions for money laundering and drug trafficking, ruling that the police conduct did not offend basic community values particularly because it targeted known drug traffickers.  ( R.v. Matthiessen ( 1999 ), 133 C.C.C. ( 3d ) 93 ( Alta.C.A. ) This case was decided a few months before the Supreme Court of Canada decided R.v. Shirose and has now been appealed to the Supreme Court of Canada. 

GENERAL WARRANTS AS AN AID TO UNDERCOVER OPERATIONS

Criminal Code section 487.01 provides statutory authority for the issuance of a warrant authorizing the use of a device or investigative technique or procedure, or the doing of any thing described in the warrant "that would, if not authorized, constitute an unreasonable search or seizure in respect of a person or a person's property".

Any warrant which is issued under this provision must, at a minimum, address the specific requirements set out in s. 487.01(2) which are that there are reasonable grounds to believe that:

- an offence against the Criminal Code or any other Act of Parliament has been or will be committed;

- information concerning the offence will be obtained through the use of the technique, procedure or device or the doing of the thing;

-it is in the best interests of the administration of justice to issue the warrant;

- there is no other provision in the Criminal Code or any other Act of Parliament that would provide for a warrant, authorization or order permitting the technique, procedure or device to be used or the thing to be done.

- if not judicially authorized, a Charter breach of the target's reasonable expectation of privacy would occur.

- the device, investigative technique, procedure or the doing of the thing authorized by the warrant will not result in interference with the bodily integrity of any person.

This amendment has opened the door to judicially authorized investigative procedures as innovative as the fertile minds of investigators. The secret is to couple the investigative technique we seek to have authorized with conduct which would otherwise amount to an invasion of the target's reasonable expectation of privacy.  We make full disclosure of all treachery in the "Investigative Plan" portion of the general warrant information thereby achieving at least passive blessing.

Examples:

General warrant to break into target's residence, vehicles etc. to check for weapons which could be used against the operator and to disable any weapons so found, leaving them where they are.

General warrant for operator to look into desk drawers, cabinets etc. while in target's office or home while target otherwise distracted.

As a furthe example, if we were to announce our intention to give samples of counterfeit to the target as part of the investigative plan portion of the information to obtain a general warrant which authorizes other techniques and procedures involving invasion of privacy; we will in all likelihood have taken operator conduct beyond any reasonable criticism.  Even though the judge is not specifically authorizing the giving of the sample, he is at least passively blessing it since he could in theory forbid us from doing this in a minimizing term or condition in the general warrant or by simply refusing to sign the general warrant.

Delayed Notification of Covert Entries Made Under the Authority of General Warrants

Section 487.01 (5.1) and (5.2) permit a judge to delay notification of the fact of a general warrant covert entry for up to three years following the entry where we can justify such a delay in the sworn information to obtain the general warrant.  However, disclosure might have to be given prior to a particular trial depending upon the circumstances.

CRIME SIMULATIONS

"Lawful excuse" provisions in the  Criminal Code

In the aftermath of the Supreme Court of Canada decision in R. v. Shirose ( R.v. Campbell and Shirose ) ( 1999 ) , 133 C.C.C. ( 3d ) 257 ( S.C.C. ) mentioned above , it is unclear whether or not the lawful excuse exemptions in the Criminal Code  apply to make conduct by the police lawful where it would otherwise be criminal. No wonder a Parliamentary Committee is presently assessing the need for further and more specific exemptions for police in the Criminal Code and other federal statutes. The wisest approach is to assume "lawful excuse " exemptions no longer apply to police operations until the law is further clarified by Parliament. 

An example is the lawful excuse exception for counterfeit money.  (S.452 Criminal Code ) which provides that : " Every one who, without lawful justification or excuse , the proof of which lies on him, a) utters or offers to utter counterfeit money as if it were genuine, or b) exports, sends or takes counterfeit money out of Canada is guilty of an indictable offence - - - )". 

General Warrant Crime Simulations

It may be possible to participate lawfully in a break enter and theft either together with targets or solo to gain credibility with targets but only under the express protection of a General Warrant authorizing the entry and seizure together with an Assistance Order under s. 487.02 requiring the "victim" to assist in the break-in of his own premises providing we are required to ensure there is no ultimate loss.  This may not be as outrageous as it sounds if confined to industrial premises.  Certainly a deliberately orchestrated detection, resulting in a frustrated break-in would give an operator considerable credibility where he makes good his escape with the other targets after an apparently unlawful entry.  If the targets were already planning such a break in on their own, it would not seem contrary to the best interests of the administration of justice to obtain such an order.  An assistance order can require that the person giving assistance must keep the investigation confidential.  Re Canada Post Corp. and A.G. Canada (1995) 95 C.C.C. (3d) 568 (Ont. Gen. Div.)  In other words, it may be possible to have investigative techniques and procedures authorized by a general warrant which would otherwise be crimes where the declared purpose is to establish operator credibility in a defined ongoing investigation.

The comfort of a general warrant as earlier discussed would be helpful in all of these situations.

Risk Analysis - Crime Simulations  

The risks appear to be as follows:

1) The target or the target and his counsel lay a private information against the operator and possibly the operator's superior as well as any prosecutor giving the advice.  Many justices of the peace will accept such informations without any analysis.

2) A self righteous, muddle headed, or timid prosecutor declines to withdraw the private charge.

3) On very rare occasions, an eccentric or maverick prosecutor might try to cause such a charge to be laid on his or her own initiative as a means to chill investigative practices he or she disapproves of.

4)   The court imposes a stay of proceedings on the accused's charges. 

Protection against the private information risk is best achieved by prior commitment from a prosecutor with sufficient authority to withdraw (or better yet the prosecutor offers no evidence leading to instantaneous final acquittal) if any such charge is laid.

In addition to these potential safeguards, prior to the Campbell decision of the Supreme Court of Canada mentioned above,  there used to be the umbrella protection that the Crown must prove mens rea or criminal intent. That protection has now been removed. The intentional doing of the unlawful act is all it takes, no matter how pure the motive. We need an actual exemption in the law or a General Warrant to be safe. 

It is definitely not recommended that operators seek to explore the outer limits by engaging in conduct dangerous to others including targets.  For example, we cannot let stolen or illegal guns go to the street where they may kill people.  This is against the public interest and would tend to bring the administration of justice into disrepute.  However, like it or not, law enforcement does let drugs go to the street in most major drug investigations.  Otherwise, getting to the top is hopeless.  We have done this for many years without causing scandal, perhaps because we are in the realm of apparently victimless and untraceable crime.  There is no substitute for a careful situation by situation analysis together with a knowledgeable prosecutor.

My point is that it is not automatically wrong to allow illegal goods to be distributed beyond law enforcement's control.  Each situation must be analysed on its own merit considering both the law and the public interest.

It is strongly recommended that crime simulations be no worse that the crime being investigated in order to reduce the risk of duress defences and abuse of process defences based upon alleged operator intimidation.

Beware Direct Involvement in Breaches of the Target's Bail Conditions 

There is a risk that the investigation will amount to an abuse of process if we knowingly are helping the target to breach his bail conditions. There was a close call in this regard where undercover operators supplied their target with alcohol and a disabled firearm which they were aware amounted to bail breaches. Better to get rid of the bail by withdrawing the charge or coming up with another scenario. 

( R.v. Peters ( 1999 ) , 137 C.C.C. ( 3d) 26 ( B.C.C.A. )

Homicide Undercover Operations

In order to ensure that the operator has not inadvertently provided details of the murder to the target who later confesses to impress the operator using these same details it is vital that the operator be given no specific details as to how the killing occurred.  Of course he needs to know who the victim was and the general manner of death (e.g. gunshot wounds).  But the type of detail usually withheld from the media should also be withheld from the operator.

USE OF WIRE IN UNDERCOVER PROJECTS

(This section is a supplement to Chapter Four "Wiring the Wicked")

Unless the targets are very sophisticated and have the ability to electronically detect when they are being intercepted, (as do the Hells Angels and some other organized groups) wire is highly desirable in undercover operations.  In addition to officer safety benefits, wire goes a long way to eliminating a defence based on entrapment or an attack on officer credibility.  A pager, worn openly, was successfully used for several years against the Hells Angels in Alaska and California by an agent who was a member of the Angels and was able to turn the wire off when entering an electronic counter surveillance area.  (Reference: Book by Yves Lavigne, "Hells Angels: Into the Abyss".  Harper Collins Publishers Ltd. l996.

Consent wire is easy to get. There is no investigative necessity requirement as there is for non-consent wire. In other words you do not have to show that you are unlikely to succeed etc. without wire which is what makes non- consent so difficult. Section 184.2 of the Criminal Code requires a court authorization to be granted by a provincial court or higher level judge.  Where time permits, and it usually will, this is by far the best approach although there are other ways to wire undercover transactions which will now be discussed.

Although officer or agent safety intercepts can be conducted without any court permission, it is recommended that these be monitored only, not recorded.  Section 184.1 (1) permits one party consent wire without court permission where there is a risk of bodily harm to the consenting party and the purpose of the interception is to prevent bodily harm.  If you propose to operate this way, it is recommended that the officer in charge make extensive notes prior to the intercept as to why there is a risk of bodily harm.

Bizarre as it may seem, where no judicial authorization is obtained , the law requires the destruction of all tapes, all transcripts, and any notes made by the intercepting officer which are the result of overhearing the conversation, as soon as is practicable (i.e.: without delay).  This must be done unless actual bodily harm, attempted bodily harm or threatened bodily harm takes place.  Only under these circumstances can the tapes and notes be saved and used as evidence.

It may be very difficult to explain satisfactorily why a consent wiretap authorization wasn't obtained.  A shrewd defence counsel could capitalize on the absence of a recording as part of a credibility attach on the operator.  (e.g. "Why does the jury have to take your word when you could have brought them a tape-recording?)

Wiretap can produce powerful evidence at a bail hearing if a savvy operator can get the target to demonstrate a lack of respect for the administration of justice (this should be easy) and/or dedication to a career of crime because of the profits and/or an intention to abscond if captured.

What Happens if the Undercover Consent Wire is Ruled Inadmissible ?

Although it is rare for a consent wiretap to be ruled inadmissible, if this happens the undercover officer will likely still be able to testify using the transcript of the recorded conversation as his notes, especially where he has corrected the transcript soon after the conversation while the conversation was fresh in his mind. ( R.v. Fliss ( 2000), 145 C.C.C.( 3d ) 353 ( B.C.C.A. ) 

Conspiracy Prosecutions in Undercover Cases

Although an operator or agent cannot conspire with a solitary accused because there is no real agreement; (R. v. Kotyszyn (1949) 95 C.C.C. 261 (Que. C.A.)) An undercover operator can often be the star witness where two or more bandits conspire in his or her presence thinking the operator or agent is part of their conspiracy.  A perfectly valid conspiracy charge will result from this latter situation.  (R. v. Chambers (1973) 11 C.C.C. (2d) 282 (Alta. C.A.))

Conspiracy prosecutions arising out of undercover operations are attractive in the following circumstances:

1)
the operation for whatever reason yields no physical seizures (the so called "dry" conspiracy).

2)
the operation spans jurisdictions especially where it takes place in a number of provinces or foreign countries.

3)
the conduct of the target does not amount to offering or holding out so that trafficking is ruled out but there nevertheless is an agreement to traffic.

4)
eliminates the defence that the accused "backed out" before the trafficking or importing took place since you are guilty of conspiracy the moment you agree.

5)
high level targets who do nothing illegal themselves but can be shown by the undercover operation to be participants in the agreement to traffic or import.

Remember that conspirators must agree to commit the same offence. Accordingly, a mere purchaser who is not involved in resale is not part of a conspiracy to traffic since purchasing (possession) and selling (trafficking) are different crimes.(R. v. Rowbotham (1988) 41 C.C.C. (3d) 1 (Ont. C.A.))

Giving Convincing Evidence in Court

Please see Chapter 13 for tips on this subject.

CHAPTER FIVE - MURDER SHE WROTE - STRATEGIC CONSIDERATIONS IN HOMICIDE INVESTIGATIONS AND PROSECUTIONS

INTRODUCTION

Because of the high stakes involved in homicide cases, you can certainly expect to face every roadblock known to mankind's ingenuity and more, in this the major league of criminal law. This chapter will endeavour to focus on some of the worst landmines that can blow true justice to "smithereens " and to outline our best strategic responses. The chapter is full to the brim with offensive strategies as well. But first let's pin down and refresh our minds with the crucial law of homicide.  
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 CULPABLE (Blameworthy) HOMICIDE

Section 222 (4) Culpable homicide is murder or manslaughter or infanticide (infanticide features very special circumstances set out later in this chapter.)

There are numerous types of conduct which produce culpable homicide. However, it is the mental state of the killer at the time he caused death and not the unlawful way in which he caused death, which tells us what kind of culpable homicide we are dealing with.

Section 222 (5) sets out the types of conduct which make homicide culpable. These are death caused :

(a) By means of an unlawful act, (this unlawful act could range from the obvious assault-strangulation; point firearm shoot murder scenarios down to a simple punch manslaughter scenario ) or

(b) By criminal negligence (Criminal Code S. 219) (Note the minimum four year sentence for criminal negligence causing death where a firearm is used) or

(c) By threats of fear of violence or by deception, to do anything that causes his death (e.g. pointing a gun at a victim who to avoid being shot leaps off a bridge to his death) or 

(d) By wilfully frightening a child, mentally challenged, or sick person) (Section 228 ( b))

NON-CULPABLE  (not an offence) HOMICIDE

Section 222 (3)
Homicide that is not culpable is not an offence.  Examples:





a)
Accident




b)
Self-Defence (kidnap victim kills abductor with his gun)




c)
Soldier at war

INGREDIENTS OF MURDER

Section 229
Once culpable homicide is established, then the physical component (actus reus) of the crime has been established. Section 229 deals with the (mens rea) of the crime - the intent.  Both components are essential for a conviction.

Sec 229 (a)(i) 
Means to cause death
In S229 (a) (i) the accused must mean to cause his victim's death.  The intent may often be inferred from the accused's acts. (R. v.Gionnotti (1956) 115 C.C.C. 203 (Ont. C.A.) e.g. shoots and leaves to die !  OR 
Sec 229 (a)(ii)
Means to cause bodily harm that he knows is likely to cause his death, and is reckless whether death ensues or not.
The accused must forsee that death is likely  (R. v. Cooper (1993), 78 C.C.C. (3d) (S.C.C.)e.g. iron bar used to beat opponent over the head, opponent falls to ground unconscious accused leaves.

"Ought to know" in S. 229 (c) has been ruled unconstitutional.  I suggest you draw a line right through it in your Criminal Code  (R. v. Martineau (1990) 58 C.C.C. (3d) 353 (S.C.C.)

Section 229 (b)
Transferred intent
Refers to a situation where the accused has the requisite intent, but kills the wrong person by accident or mistake. (e.g. if the accused shoots to kill A, but kills B instead he is guilty of the attempt murder of A, and the murder 

Section 229 (c)
Section 229 (c) is no longer attractive to law enforcers after the decision in R. v. Martineau particularly since the "unlawful object" required in Section 229 (c) must be something in addition to the unlawful act which actually causes death.  R. v. Tousignant (1986) 51 C.R. (3d) 84 (Ont. C.A.))   In other words, it requires two stage illegality which is not required in Section 229 (a).

CLASSIFICATION OF MURDER

Murder is either first or second degree murder. Both carry an automatic life sentence. The real distinction between the two is the parole ineligibility period. 

FIRST DEGREE MURDER  ("Book him Danno, Murder One !")

First degree carries a life sentence with no eligibility for parole until after 25 years subject to a jury recommending parole at any time after 15 years have been served.

Planned and Deliberate 

Murder is first degree if it is both planned and deliberate ("cold blooded murder")

Planned means a pre-conceived scheme or design, which need not be complicated. The scheme was carefully thought out before it was carried out.  Deliberate means  considered, cautious, not impulsive, implying that the accused must take time to weigh the advantages and disadvantages of his intended action. (R. v. Nygaard and Schimmins (1989), 51 C.C.C. (3d) 417 at p.432  Example: contract killings ).

The planning and deliberation must occur before the act of murder commences. (R. v. Ruptash (1982) 68 C.C.C. (2d) 182 (Alta. C.A.))

Planning and deliberation can take place quite quickly in only a matter of a few minutes. " The important element - - - is the time involved in developing the plan, not the time involved in the development of the plan and the doing of the act. One can carefully prepare a plan and immediately it is prepared set out to do the planned act, or alternatively, you can wait an appreciable time to do it ( murder ) once it ( the plan ) has been formed . " ( R.v. Plewes ( 2000 ) , 144 C.C.C. ( 3d ) 426 ( B.C.C.A. ) 

Occupation Based First Degree Murder 

Another route to first degree murder not requiring proof of planning and deliberation is where the victim is from a specified group: police, prison officials etc. To prove first degree this way we must prove that the killing was intentional and the homicide must have occurred in the course of the victim's duties. R. v. Prevost (1988) 42 C.C.C. (3d) 314 (Ont.C.A.) decides that duty includes the entire time span (i.e. having lunch etc.)

An accused is guilty of first degree murder who either actually knows the victim is a police officer or is alerted or suspects that the victim may be an officer and is reckless as to whether or not this is the fact.  R. v. Shand (1971), 3 C.C.C. (2d) 8 (Man. C.A.)

First Degree While Committing Specified Offences 

Murder is also first degree without proof of planning and deliberation if death results while committing specific offences :

E.g. Sexual assault, forcible confinement and kidnapping, criminal harassment, and hijacking. 

Planning and deliberation is not a requirement for first degree murder if death results while committing these specific offences. (R. v. Harbottle (1993), 84 C.C.C. (3d) 1 (S.C.C.) affirming (1992) 72 C.C.C.(3d) 257 (Ont. C.A.)) In that case the accused Harbottle held down the legs of the deceased to prevent her from defending herself against the acts of his co-accused who was strangling her. The court upheld Harbottle's first degree murder conviction.

The act causing the death does not need to occur at the exact time as the crime which makes the murder first degree. It is sufficient if they form part of one continuous sequence of events forming a single transaction. For example, the fact that a sexual assault victim may have been dead before the sexual assault occurred is no defence to a charge of first degree murder if the sexual assault and the death were part of the same transaction. ( R.v. Plewes ( 2000 ) , 144  C.C.C. ( 3d) 426 ( B.C.C.A.) ;   R.v. Pare ( 1987 ) , 38 C.C.C. ( 3d ) 97 ( S.C.C. ) 

 Recently the use of explosives causing death while committing an offence for a criminal organization has been added to the list of offences triggering first degree murder culpability. (Section 231 (6.1))  Unfortunately, robbery is not on this list. 

Forcible confinement deprives an individual of liberty to move from point to point - kidnapping consists of taking control of a person and moving the person from one point to another.  Kidnapping necessarily includes forcible confinement, but forcible confinement can exist without kidnapping.( R. v. Tremblay (1997) , 117 C.C.C. (3d) 86 (Que. C.A.))

In view of a recent decision of the Ontario Court of Appeal , the offence of criminal harassment does not require a course of conduct. A single act will suffice if the Crown can prove , that as the result of that act , the victim felt tormented, troubled , worried continually , plagued, bedeviled or badgered. ( R.v. Kosikar ( 1999 ),138 C.C.C. (3d) 217 (Ont.C.A. )leave to appeal to S.C.C. refused 142 C.C.C. ( 3d) vi .  For our purposes in homicide cases we may be able to prove first degree murder if we can prove that the victim was criminally harassed by the accused even if the harassment was confined to the day of his death. 

IT IS IMPORTANT TO REMEMBER THAT THE INTENT FOR MURDER MUST ALWAYS BE PRESENT IN A FIRST DEGREE CASE INCLUDING THOSE THAT BECOME FIRST DEGREE THROUGH THE VICTIM'S OCCUPATION OF THE COMMISSION OF A SPECIFIED OFFENCE.   First degree is just a classification of what must be proved to be murder.  We cannot get around proof of an intent to kill or to cause bodily harm likely to cause death etc.

Some examples of evidence capable of proving first degree murder in combination with other evidence are as follows : 


Staying with beaten victim until victim dies after a significant lapse of time.


Mutilation and dismembering of deceased using equipment brought to the scene.


Bringing a blanket to the homicide scene used to cover up the deceased.


Wearing coveralls during the murder and subsequently discarding them.


Bringing weapons to the homicide scene.

(R. v. Jack (1997) 117 C.C.C. (3d) 1 (S.C.C.)

Evidence that the deceased was afraid of the accused will be admissible to support the inference that the deceased would not willingly have accompanied the accused and therefore must have been forcibly confined. ( R.v. Babinski ( 1999 ) , 135 C.C.C. ( 3d ) 1 ( Ont.C.A. ) at p.40 

SECOND DEGREE MURDER

All murder that is not first degree murder is second degree murder, (Section 231 (7).

The second degree sentence is automatic life imprisonment with a parole ineligibility range from minimum 10 years to maximum 25 years.  The jury recommends the ineligibility number but the judge is not bound by the jury recommendation.  After serving fifteen years for either first or second degree murder, an accused can have a jury hearing to determine whether the eligibility period should be reduced to a number between 15 and 25 years.  The ultimate release decision is still up to the parole board (section 745.6). The leading case on the subject of the length of the parole eligibility period for second degree murder is R. v. Shropshire (1996) 102 C.C.C. (3d) 193 (S.C.C.).

What is significant, is that some accused may actually end up serving more time for second degree murder than first degree murder.Plea negotiations in difficult to prove first degree cases become tempting when a second degree ineligibility period is agreed to be fifteen years or more since the actual incarceration period could well end up being the same as if we had proven first degree.

In cases where there are elements of planning and deliberation, but we choose to take a second degree plea of the verdict is second degree, it is proper for the court to consider that the parole ineligibility term should be increased because of such aggravating circumstances.  (R. v. Able (R.D.) et al (1994), 65 O.A.C. 37 (Ont. C.A.) and R. v. Armstrong Ont. C.A. file C 17724 Feb. 23, 1995).

A long overdue recent amendment (the so-called "Clifford Olsson" amendment) contained in section 745.6 (2) of the Code now provides that a person who has been convicted of more than one murder after January 1, 1997 is not eligible to apply for a jury review of his eligibility after serving fifteen years.  Such persons must serve the full ineligibility period imposed by the judge or the twenty five year period if one of the murders or both are first

degree.

Neither Crown nor defence have any right to call evidence or make submissions to the jury before the jury gives their recommendation.  R. v. Cruz (1998) 124 C.C.C. (3d) 157 (B.C.C.A.), R. v. Nepoose (1988), 46 C.C.C. (3d) 421 (Alta. C.A.)

MANSLAUGHTER

Culpable homicide that is not murder or infanticide is manslaughter. (Code Section 234) 

DIFFERENCES BETWEEN MURDER AND MANSLAUGHTER

An unlawful act is part of the offence of murder just as it is part of the offence of manslaughter.  But for murder, the Criminal Code requires that an accused must mean to cause death or mean to cause bodily harm that he knows is likely to cause death and be reckless whether or not death ensues.  Those words are not mentioned in the offence of manslaughter.  The criminal fault in manslaughter is simply the commission of the unlawful act. In the offence of murder there is, in addition to the unlawful act, the ingredient of either  intention to cause death or an intention to cause bodily harm and recklessness whether death ensues.   Essentially, murder is a killing by means of an unlawful act with intent, while manslaughter is a killing by means of an unlawful act without intent.  However, manslaughter can also result from intentional killings reduced to manslaughter by provocation (Section 232)

If we can prove that the accused used excessive self defence, he remains criminally responsible and the excess force which results in death will be murder and will not be reduced to manslaughter (Criminal Code section 26 ;  R. v. Gee (1982) C.C.C. (2d) 516( S.C.C.) and Reilly v. The Queen (1984)  15 C.C.C. (3d) 1 (S.C.C.)). Accordingly,  self defence will not produce manslaughter verdicts but instead the self defence options are acquittal or a murder conviction. 

Note that the minimum manslaughter sentence is four years where a firearm was the cause of death. ( Code section 236 ( a )). 

Unlawful Act Manslaughter

For the unlawful act to be sufficient to get us into the culpable homicide ballpark, it cannot be a mere trespass or other provincial offence. The unlawful act must be contrary to the Criminal Code or another federal statute, and in addition , it must be a potentially dangerous  act which  is likely to subject another person to danger of harm or injury which is neither trivial nor transitory ( rapidly vanishing ).  The accused need not forsee death.  Accordingly, injecting a willing drug addict with heroin can lead to a manslaughter conviction where the heroin plays a causal role in death.  (R. v. Creighton (1993) 83 C.C.C. (3d) 346 (S.C.C.))

Manslaughter Intent

The most common type of manslaughter is in a situation where an accused did not intend to cause death (e.g. bar room brawl).  The jury must first determine if the homicide was culpable, and if so then decide the accused's intent.  If they have a reasonable doubt as to intent, they then should consider manslaughter since only the unlawful act which causes death need be intended not death itself.  (e.g. An accused who attacks an obviously pregnant woman with intent to harm her is guilty of manslaughter if the fetus, subsequently born alive dies from injuries or disease resulting from the attack.  (R. v. Prince (1988) 44 C.C.C. (3d) 510 (Man. C.A.)

Murder Reduced to Manslaughter Due to Provocation
Provocation is "an allowance made for human frailty which recognizes that a killing, even an intentional one, is extenuated by the loss of self-control caused by adequate provocation, and is less heinous than an intentional killing by a person in possession of his self-control." ( R. v. Campbell (1977), 38 C.C.C. (2d) 15 (Ont. C.A.)

Provocation can reduce murder to manslaughter.Provocation means a wrongful act or an insult that is of such a nature as to be sufficient to deprive an ordinary person of the power of self-control, if the accused acted upon it on the sudden and before there was time for his passion to cool.  Section 232 (2).

We must be careful to remember that there must be a wrongful act or insult to trigger provocation.  (e.g. Terminating a relationship is not a wrongful act or insult capable of constituting provocation. (R. v. Young (1993) 78 C.C.C. (3d) 538 (N.S.C.A.))

The question is whether the ordinary person would have lost the power of self-control: not whether the ordinary person would have done as the accused did.  If the ordinary person would have been provoked but would not have killed, we are looking at manslaughter, if the accused kills following provocation and before there is time for passion to cool.  (R. v. Carpenter (1993) 83 C.C.C. (3d) 193 (Ont. C.A.))

The issues are:

a)  Whether the wrongful act or insult amounted to provocation, and

b)  Whether the accused was deprived of the power of self-control by the provocation that he alleges he received, ....Section 232 (3).

An objective test of the reaction of an ordinary person is applied to the issue whether or not there was a wrongful act or insult.  In R. v.Hill (1986) 25 C.C.C. (3d) 322 (S.C.C.) it was held that the "ordinary or reasonable person" under the objective test has a normal temperment and level of self-control and is not exceptionally excitable, or pugnacious. 

If this test is satisfied you move on to the second  test and change focus to the accused himself applying a subjective test to determine whether the accused actually acted upon the provocation, on the sudden and before there was time for his passion to cool.  Factors to be considered in applying the subjective test are the character, background,temperament, idiosyncracies, and level of intoxication if any, of the accused.  (R. v.  Wright  (1969) 3 C.C.C. 258 (S.C.C.))

This defence is not available if the  accused  intended to kill  before being provoked. (R. v. Thibert (1996) 104 C.C.C. (3d) 1 (S.C.C.)) However, in this the leading case on provocation, the Supreme Court of Canada has also ruled that earlier wrongful acts or insults which resulted in the final provocative acts or insults can be considered.  In other words, the final provocation can be comparatively trivial but serve as the "last straw".  R. v. Thibert (1996) 104 C.C.C. (3d) 1 (S.C.C.).  

This case waters down the objective test by ruling that the "ordinary person" must be of the same age and sex and share with the accused such other factors as would give the act or insult in question a special significance and have experienced the same series of acts or insults as those experienced by the accused.

Clearly the more "hot headed" the accused by temperment the more he benefits.Fortunately, the accused cannot manufacture provocation by doing something to the deceased and then using the deceased's predictable response as provocation.  (R. v. Louison (1975) 26 C.C.C. (2d) 266 (Sask.C.A.) affirmed (1979) 1 S.C.R. 100 (S.C.C.))

Murder Reduced to Manslaughter by Intoxication

If the accused was sufficiently intoxicated by alcohol or drugs that he did not intend death, and did not forsee death or likely death, then he will only be convicted of manslaughter.  A reasonable doubt on this issue will also produce a manslaughter verdict.  The leading decision explaining this concept in detail is R. v. Robinson (1996) 105 C.C.C. (3d) 97 (S.C.C.)  The courts look to the effect of alcohol on the accused's intention not the old concept of capacity to form the intention.Even extreme intoxication cannot take a homicide case below manslaughter ,since manslaughter , like sexual assault, is an offence requiring only general intent , thanks to amendments to the Criminal Code contained in section 33.1. 

Other Possible Results where Intoxication is an Issue in Homicide Cases

· Intoxication can negate planning and deliberation taking first degree murder down to second degree.

· Alternatively, it can give new found courage to commit the offence and let the real person come out of the bottle.  We should not inevitably regard the  consumption of alcohol as disasterous for our case.  Moderate consumption may actually help us.

If the accused is arrested soon after the homicide, and appears to have been drinking, a consent breathalyser test will preserve the truth as to his level of alcohol consumption and accordingly, I recommend this procedure regardless of tactical considerations since we must value truth seeking above strategy.  It is desirable to conduct any breathalyser test before any statement is taken, since we do not want to be interviewing anyone whose blood alcohol level exceeds .08.  Ideally we would wait to commence the interview until the subject is absolutely sober.  I do not recommend breathalyser tests in homicide cases for subjects who refuse to consent even if a general warrant could be obtained in time which is highly unlikely.  If we try to force such a test, we would ruin the voluntariness of any statement and the test itself requires a co-operative subject.

INFANTICIDE

R. v. Smith (1976) 32 C.C.C. (2d) 224 (Nfld. Dist. Ct.) and (R. v.Marchella (1951) 100 C.C.C. 137 (Ont. H.C.) establish that the following are the ingredients of the offence of infanticide : (a) the accused is female (b) the child was born alive (S223) (c) the accused caused the death of her newborn child by a wilful act or omission (d) the accused at the time of the act was not fully recovered from the effects of giving birth and (g) by reason of giving birth, her mind was disturbed ( Code  Section 233) .The maximum infanticide sentence is five years. (Section 237)

In certain factual situations infanticide is an included offence when murder is charged. Infanticide requires only that the mental disturbance related to birth was still present at the time of the homicide. There need not be any causal connection between the mental disturbance and the homicide. ( R.v. Guimont (1999 ) , 141 C.C.C.( 3d) 314 ( Que.C.A. ) In this case the child was ten months old. If this case is correctly decided it will be very difficult to convict mothers of murder when the deceased child is under a year old as a reasonable doubt that the mother's mind remained disturbed by the effects of childbirth will knock us out of the box. 

CAUSATION  IN HOMICIDE CASES

In all forms of homicide, we must prove beyond a reasonable doubt that the accused or his accomplice's conduct caused the death.

Manslaughter Causation

Fortunately, all we must show is that the conduct was at least a contributing cause of death beyond the de minimis (trifling) range.  (R. v. Cribbin (1994) 89 C.C.C. (3d) 67 (Ont. C.A.))

We must prove that the accused did something which was dangerous and where ordinary people could forsee a risk of bodily harm. An accused who injected a heroin addict with heroin with the addict's consent, was guilty of manslaughter when the addict died.  R. v. Creighton (1993), 83 C.C.C. (3d) 346 (S.C.C.).  

If stress and fright, not an assault, cause death (e.g. heart attack) we have no case even though the assault was a contributing factor to the stress and fright. (R. v. Powder (1981) 29 C.R. (3d) 183 (Alta. C.A.))

Causation is a question of fact for the jury who can reach their own conclusions with or without the help of medical experts.  It is no defence to manslaughter that death would not ordinarily result from the unlawful act committed if it can be shown that the unlawful act contributed to death.  The accused must take his victim as he finds him.  Death of a fragile victim can lead to manslaughter result even where death would not normally result from the accused's conduct. (Smithers v. R. (1977) 34 C.C.C. (2d) 427 (S.C.C.)).  R. v. Cribbin (1994), 89 C.C.c. (3d) 67 (Ont. C.A.)

Forensic Uncertainty as to the Cause of Death

Even where forensic evidence cannot establish that the deceased died as the result of homicide (as distinct from natural causes, accident or suicide) circumstantial evidence as to the position and condition of the body as found, although not conclusive, can lead to an inference of foul play when combined with other evidence of the accused's behaviour (e.g. premature knowledge of manner of death).  Together such evidence can establish homicide causation. (R. v. Charemski (1998) ,123 C.C.C. (3d) 225 (S.C.C.).

The fact that the precise manner of killing is not known does not prevent a murder conviction. In a case where the deceased was found in a bathtub and the pathologist was able to testify that the deceased did not die in the bathtub but was not able to say how the deceased actually died , or even that it was the result of foul play, a murder conviction based on other circumstantial evidence (not involving pathology ) was upheld. ( R.v. Khan ( 1999 ) , 136  C.C.C. ( 3d) 391 ( Man.C.A. ) 

Murder Causation

To satisy murder causation, we must prove that the accused's conduct was the substantial and integral cause of death.  Our causation hurdle for murder is clearly higher than causation for manslaughter. ( R. v. Harbottle (1994), 24 C.R. (4th) 137 at p.p. 149-150 (S.C.C.)

Medical Negligence in Treating the Victim is No Defence if the Death Causation Chain is Intact

If the original injury to the victim is of a dangerous nature, and death results from this injury, it is no defence that the immediate cause of death is proper or improper treatment applied in good faith.  (Code section 225)

If for example, doctors erroneously follow a conservative course of non-interventional treatment for a gunshot wound and the victim dies in hospital weeks later after his condition deteriorates, this is no defence if the original injury is a causal factor in death.  (R. v. Torbiak (1978) 40 C.C.C. (2d) 193 (Ont. C.A.)

Death Within a Year and a Day is No Longer Required

Providing we can prove intent and causation, the fact that the victim suffered a slow death is no defence . The section of the Code which previously limited homicide and related prosecutions to cases where death occurred within a year and a day of the last act or omission of the accused has been repealed and is no longer a barricade . ( Criminal Code amendment to section 227 effective March 11, 1999 ) Situations where a victim remained alive on March 11, 1999 are covered by this change and all cases after March 11, 1999 can result in homicide prosecutions regardless of how long it takes for death to occur. This amendment reflects life prolonging advances in modern medicine. 

However, this amendment creates a new dilemna for investigators and prosecutors as to whether to proceed on attempt murder and aggravated assault cases or to wait for death. Obviously the problem is that a conviction for attempt murder would prevent a conviction for murder in the same case if the victim later dies. However, the running of the Charter clock will frequently make this choice for us.  

Where the victim died shortly after the accused pled guilty to aggravated assault and was sentenced, the court allowed the Crown to prosecute the accused for murder. The Crown wisely offered to agree to quash the aggravated assault conviction if the accused wanted to appeal it ( which of course he didn't ) ( R.v. Hall ( 1999 ) ,134 C.C.C. ( 3d ) 256 ( Alta.C.A. ) 

Proving Homicide without the Body  

The following are examples of murder cases upheld on appeal where no body was found : 

R.v. Wristen ( 1999 ) , 141 C.C.C. ( 3d) 1 ( Ont.C.A. ) . This case decides that the failure of the accused to disclose the location of the deceased's body is a factor which should increase the period of parole ineligibility for second degree murder. 

Evidence used to prove that this was a homicide included the following: 

· the missing woman's failure to contact her two young children to whom

she was devoted

· she had left home without her purse, her wallet, and her medication

· the accused husband filed no missing person's report 

· after her disappearance, the accused used her credit and debit cards and cashed cheques made out to her 

· inconsistent statements about her disappearance made by the accused

ATTEMPT MURDER

Ironically, the crime of attempt murder requires a higher level of intent than murder itself.  For attempt murder, there must be proof of the specific intent to kill, nothing less will do. As pointed out earlier a person can be guilty of murder if they mean to cause bodily harm that they know is likely to cause death.  This lesser intent is not applicable to attempt murder making attempt murder more difficult to prove than murder itself. (R. v. Ancio (1984) 10 C.C.C. (3d) 385 (S.C.C.))

PROCEDURAL CONSIDERATIONS  IN HOMICIDE CASES

No added counts

A murder charge must be laid separately and alone.  The only other charges which can be joined with murder are other crimes arising out of the same events as this murder (in law the same transaction) or other murders committed by the same accused. (s.589). 

Homicide Bail Provisions 

Bail can only be granted by a Superior Court of criminal jurisdiction.  (e.g. the General Division in Ontario.  This applies to murder, conspiracy to commit murder and surprisingly accessory after the fact to murder.  The onus is upon the  accused to justify his or her release if charged with any of these offences. (Section 522 and 469)  There are no special bail provisions for manslaughter.

Waiver of Murder Charge to Another Province Cannot be Done 

A charge of murder may not be waived to another province for a guilty plea (Section 478 (3)

Guilty Plea to Murder

A guilty plea must be taken before a Superior court of criminal jurisdiction (Section 469)  It is lawful for an accused to plead guilty to first degree murder and I was surprised to prosecute such a case. (R. v. Cairenius  (1993) Ont. Gen. Div. , Brampton)

Included Offences

If an accused is charged with murder and the evidence does not establish murder, he may be found guilty of manslaughter or infanticide but not guilty of any other offence.  (Section 662 (3)).  Second degree murder is automatically available as an included offence on all first degree charges.

PARTIES TO HOMICIDE

A party to homicide is an accused who:

 (a) actually commits it, (principal) ( Section 21 ( a ) or 

(b) does or omits to do anything for the purpose of aiding any person

to commit it; Aiding = Assisting It is not sufficient that the acts had the effect of aiding in the commission of the offence, the purpose of aiding must be proven. ( Section 21 ( b )

(c) abets (encourages) any person in committing it ( Section 21 ( c) 

Merely being present is not enough, since guilt requires not only presence but also  additional factors such as the prior knowledge that the principal was going to commit the offence.  (E.g. accused standing at gang rape even with his pants down is not enough for a conviction. (R.v. Salajko (1970) 1 C.C.C. 352 (Ont. C.A.))

To be guilty of murder as a party to the offence, the party must have the same mental element as is required of the actual killer.  (R. v. Kirkness  (1990) , 60 C.C.C. (3d) 97 (S.C.C.))  If such intention is lacking for a party to the offence who is however part of the common plan, the verdict will be manslaughter. Always charge the accused as a principal, not as an aider or abettor. Section 21 is always automatically available, you do not need to mention it or the concepts in section 21 in the charge itself.

Undetermined Involvement of Parties

R. v. Thatcher (1987) 32 C.C.C. (3d) 481 (S.C.C.) and R. v. Wood (1989) 51 C.C.C. (3d) 201 (Ont. C.A.) are the leading cases on this subject. In Thatcher , the Crown ran an alternative theory that the accused either committed the murder himself, or aided or abetted someone else to commit the murder. The Supreme Court of Canada upheld the accused's conviction since he was guilty of murder either way, ruling that the Crown did not have to particularize the accused's involvement. The infamous Bernardo case is another example of the Crown successfully riding these two horses and the court accepting the Crown's right to have a secondary alternative theory.  ( R.v. Bernardo ( 2000 ) ,144 C.C.C. ( 3d ) 260 ( Ont.C.A. ) 

Furthermore in R. v. Wood, the evidence showed that the accused acted together with others pursuant to a common motive, to kill. The Court of Appeal held that it was open to the jury  to convict all accused as aiders and abettors although the extent of individual participation in the violence was unclear.

Section 21 (2) of the Code is somewhat kinder to law enforcement than using section 21 (1).  Using section 21 (2) an accused can be found guilty of murder if he is part of a robbery plan and knows or forsees that his accomplice(s) will probably commit murder during the robbery, and sure enough it happens. (See Section 21 (2) and R. v. Jackson (1993) 86 C.C.C. (3d) 385 (S.C.C.), R. v. Laliberty et al (1997) 117 C.C.C. (3d) 97 (Ont. C.A.))

Parties to First Degree Murder

A person who aids and abets a murder that he knows factually is a first degree murder becomes guilty of first degree murder. In other words Section 21 (1) of the Criminal Code can be used to establish guilt of a party to first degree murder. However, if an accused is not aware of the facts making it a first degree murder, he is only a party to second degree murder even though the actual killer is convicted of first degree. ( R. v. Hertrich , Stewart and Skinner (1982), 67 C.C.C. (2d) 510 (Ont. C.A.) at p.523 leave to appeal refused [1982] 2 S.C.R.X. ( S.C.C. ) 

Section 21 ( 2) of the Criminal Code ( common purpose, knowledge of probable consequence of carrying out the common purpose etc. ) , cannot be used to prove guilt of a party to the offence of first degree murder. ( R.v. Michaud (2000), 144  C.C.C. ( 3d) 62 ( N.B.C.A.)

Abandonment of Murder Plan 

If a person gives timely, reasonable, and unequivocal notice to his accomplice(s) that he wants out of the plan before the offence takes place, he will not be a party although he will be guilty of conspiracy to commit murder. 

ACCESSORY AFTER THE FACT TO MURDER

(CODE SECTIONS 240 AND 23)

As R. v. Vinnette (1974) 19 C.C.C. (2d) 1 (S.C.C.) stated, "it must be appreciated that accessories are not parties to an offence.  They commit a separate, different and subsequent substantive offence".

The elements of this offence are :

(a) That the accessory knew a crime had been committed by the principal offender. Actual knowledge is required,  and 

(b) That the accessory desired to help the principal offender escape justice.  e.g. Escape arrest, trial or sentencing, and

(c) That the accessory committed some positive act or omission to aid in that escape. e.g. Receiving, comforting or assisting

Examples of Accessory




(a)
concealing evidence




(b)
providing false information (alibi)




(c)
hiding the principal offender




(d)
burying the body of a victim

An accessory can be convicted even though the principal offender is never prosecuted.   An accessory can also be convicted even though the principal is acquitted.  (Code section 23..1 and R. v. S. (F.J.) (1998) 121 C.C.C. (3D) 223 (S.C.C.) affirming conviction upheld by Nova Scotia Court of Appeal (1997) 115 C.C.C. (3d) 450.  

Proving the Underlying Offence Committed by the Principal in Accessory Cases 

A certificate of conviction of the principal can be filed to make the accessory trial easier.  Just be sure to obtain a certified copy and serve the accessory with notice under sections 23 and 24 of the Canada Evidence Act.  Section 657.2 (2) of the  Criminal Code provides good news as follows: "Where an accused is charged with being an accessory  after the fact to the commission of an offence, evidence of the conviction or discharge of another person of an offence is admissible against the accused, and in the absence of evidence to the contrary if proof that the offence was committed".  In other words, the accessory can try to show that the principal really was not guilty after all but otherwise we have proof.  Even if the principal's conviction is under appeal, we are still entitled to rely upon it.  R. v. Duong  (1998), 124 C.C.C. (3d) 392 (Ont. C.A.)

Included Offence of Accessory to Manslaughter

A person charged with being an accessory after the fact to murder, may be convicted of the included offence of being an accessory after the fact to manslaughter.  R. v. Duong (1998), 124 C.C.C. (3d) 392 (Ont. C.A.)

Wilful Blindness is Enough

An accessory can be convicted if he/she is "willfully blind" to the crime of the principal.  This means that an accessory who suspects that the principal committed the crime but who consciously decides not to make inquiries which could confirm that suspicion ( i.e. deliberate ignorance) can be convicted since the law equates this mental state with actual knowledge.   R. v. Duong (1998), 124 C.C.C. (3d) 392 (Ont. C.A.)

COUNSELLING MURDER

Code section 22 subsection (3) provides a non-exhaustive definition of  "counsel" stating that it includes procure, solicit, or incite. In situations where the counselled offence is not committed, the person may be found guilty pursuant to Section 464 of the Code.  The maximum is a life sentence.  This situation arises where the accused propositions an undercover police officer to commit a contract murder. Consent wiretap is the passport to success.

NOT CRIMINALLY RESPONSIBLE

This is a defence which can be raised during the trial or even immediately after a "guilty" verdict.  When raised after  a guilty verdict, the judge or jury must deliberate further and render a second verdict which is whether or not the accused should be found "not criminally responsible" despite having committed the offence.

When raised successfully by the defence, it provides an exemption from criminal liability based upon incapacity for criminal intent.

In order to be found not guilty by reason of mental disorder, the accused must suffer from a disease of the mind which is a legal term including any illness, disorder or abnormal condition which causes impairment of the human mind and its functioning (e.g. the ability to reason and understand).

To fit within this classification, the accused must be incapable of appreciating the physical consequences of his or her act because of a disease of the mind.  (R. v. Laundry (1991) 62 C.C.C. (3d) 117 (S.C.C.))

To be found not guilty by reason of mental disorder, a second factor must also be present as well.  The accused must be incapable of knowing that his actions are morally wrong in the circumstances, according to the moral standards of society.  (R. v. Chaulk (1990) 2 C.R. (4th) (S.C.C.)) For example an accused who killed his family,  but did not think he was causing them injury but instead believed he was protecting them from evil spirits would be properly found not guilty by reason of mental disorder.

The Crown is not permitted to lead evidence that the accused suffers from mental disorder until after a verdict of guilty unless the accused himself puts his mental capacity into issue by the conduct of his or her defence. (R. v. Swain)  (1991) 63 C.C.C. (3d) 481 (S.C.C.) the leading case on the issue of mental disorder)

Where the Accused Suffers from Specific Delusions but is otherwise (sort of ) Intact

Accused persons who understand society's views as to right and wrong but knowingly act illegally because of a delusion attributable to mental disorder (e.g. schizohprenic delusion that their way of hijacking and taking hostages to seek a new world order is for the greater good) are guilty of their crimes rather than not criminally responsible.  R. v. W. (J.W.) (1998) 123 C.C.C. (3d) 245 (B.C.C.A.)

"AFTER THE FACT CONDUCT (FORMERLY CALLED " CONSCIOUSNESS OF GUILT "  ) IN HOMICIDE CASES

The effect of incriminating conduct after the homicide has been drastically watered down by recent court decisions. Juries must be warned that they shouldn't use such evidence to convict unless it only shows guilt and guilt regarding the exact crime they are considering.  In cases where at trial the accused admits killing the deceased, evidence of "after the fact conduct" is only useful if it shows more than a moral sense of guilt over having caused the death of a human being. Accordingly,efforts to hide or alter evidence to frustrate the investigation qualify as worthwhile evidence but only as to manslaughter not murder. On the other hand evidence that the accused ran away may amount to nothing at all since he may have done that in panic over having caused the death of another human being  in self defence etc. (R.v. Carpenter (1993) 83 C.C.C. (3d) 193 (Ont. C.A.) and R. v. Arcangioli (1994) 87 C.C.C. (3d) 289 (S.C.C.))

However, if the accused does not admit being present at the scene of the crime, then evidence that he was fleeing the area can be used by the jury to convict. (R.v. Bisson (1997) 114 C.C.C. (3d) 154 (Que. C.A.))

"After the fact conduct " may still be useful to show that the accused had a particular state of mind and did what he had earlier planned to do. ( eg. woops for joy and disposing of evidence after the dirty deed )( R.v. White and Cote ( 1998 ),125 C.C.C. ( 3d ) 385 ( S.C.C.) at p.p. 400-403 ; R.v. MacKinnon ( 1999 ) , 132 C.C.C.( 3d ) 545 ( Ont.C.A. )

I recommend you not count as much as we used to on the power of "after the fact" evidence at trial.  By the time the judge dilutes it in his charge to the jury (as he must) it will usually turn out to be pretty tame if the jury pays attention to the judge's charge. Sometimes it is best not to attach any label to the evidence, but just to call it and not encourage the judge to say anything in his jury charge about it since the potential for an erroneous instruction is very high. If the defence raises this issue be sure they are pinned down as to exactly what they want the judge to say about it to the jury so that we survive the Court of Appeal. Err on the side of letting the defence have their way on this point unless you enjoy doing trials a seond time. 

THE MAJOR LANDMINES ON THE HOMICIDE BATTLEFIELD 

This section starts off in the chamber of horrors created by the persistent nightmares faced by homicide investigators and prosecutors, and offers suggestions as to how to stickhandle through these minefields.


Self Defence


Automatism


Cumulative Effect


Intoxication


Psychiatric Defences


Provocation


Battered Woman Syndrome


Other Suspects


Frailties of Eyewitness Identification Evidence


Duress and Necessity

SURVIVING SELF DEFENCE DEFENCES ("He needed Killin")

Let's start with the landmine I fear the most .

No area of the law is more difficult for judges, lawyers, and investigators to understand than the law of self defence. Even the Supreme Court of Canada has criticized the confusing sections of the Criminal Code pertaining to self defence as  "highly technical, excessively detailed provisions deserving of much criticism --- internally inconsistent. " R. v. McIntosh (1995) 95 C.C.C. (3d) 481 (S.C.C.)

No wonder juries can readily become bewildered and confused. Jury confusion leads to acquittal.  I recommend that in every case where self defence is raised, the prosecutor stress in closing argument to the jury, that reasonable doubt means a reasonable doubt about the facts, not about the law. The Crown should tell the jury that if they need further guidance about the law, they can and should ask the judge for clarification.  Unless this is done, even strong cases can result in acquittal. This defence is for all the marbles, since a reasonable doubt leaves the accused scot free.

Since self defence boils down to common sense justification it is a disgrace that the law has remained so complex. It is recommended that prosecutors stress that the real issue is common sense justification based upon what the accused perceived as the threat. 

GENERAL PRINCIPLES IN THE LAW OF SELF DEFENCE

In homicide cases,there are three key elements required before a defence of self defence has validity. These are as follows: 1) the existence of an unlawful assault by the victim upon the accused, 2) a reasonable fear by the accused of death or serious bodily harm, and 3) a reasonable belief held by the accused that it was not possible to preserve himself or herself from harm, except by killing the victim.

This is a particularly difficult defence for the prosecution to confront since it is the accused's state of mind which must be considered and the accused must be given the benefit of any reasonable doubt.The question becomes, did the accused reasonably believe in the circumstances that he or she was being unlawfully assaulted? An honest but reasonable mistake as to the existence of an assault will still make this defence available.( R.v. Mallot  [ 1998 ] S.C.J. 12 ( S.C.C. ). There is no mandatory requirement that the danger be imminent, the imminence of danger is just one factor. (R.v. Petel (1994) 87 C.C.C. (3d) 97 (S.C.C.) is a  case which appears to have gone so far as to bring a pre-emptive strike within the ambit of self-defence. 

R. v. Pintar (1997) 110 C.C.C. (3d) 402 (Ont. C.A.) contains a common sense approach to the conflicting and overlapping Criminal Code sections relating to self defence and a detailed explanation of section 34 in its entirety.  The key section for self defence in homicide cases is 34(2). 

The Pintar case makes it clear that Criminal Code section 34(2) protection is available to all accused charged with murder who rely on self defence. Accordingly, even accused who provoked the deceased's assault upon them can rely on self defence if they allege that the  deceased's reaction wasextreme enough. 

The defence of self-defence is available even to persons who had a mistaken belief that they were being assaulted by the deceased when in fact they weren't being assaulted at all.  However , fortunately, the mistaken belief must have been reasonable under the circumstances or this defence is not available. ( R.v. Proulx ( 1998 ) , 127 C.C.C.( 3d ) 511( B.C.C.A.) 

An accused has no obligation to flee or attempt to flee in order to take advantage of the defence of self defence but the absence of retreat is a factor against the accused since it is obviously a means of otherwise preserving oneself within the meaning of Section 34 ( 2 ) of the Criminal Code. ( R.v. Proulx ( 1998 ) , 127 C.C.C. ( 3d ) 511 ( B.C.C.A. ) 

OUR ANSWERS TO SELF DEFENCE

 Excessive Self Defence - A Ray of Hope

If we can prove that the force the accused used was disproportionate to the 

original force used against the accused by the deceased, we will have proved excessive self defence which may become a real breakaway for us. The only stumbling block is that deadly force by the accused won't be excessive if the accused thought that he would  be killed or seriously harmed unless he killed first . ( Code Section 34 (2 ) and R.v. Edgar ( 2000 ),142 C.C.C. 401 (Ont.C. A. ) Accordingly, we must prove that the accused did not fear death or serious harm.

If excessive self defence was used, ( eg. a shotgun blast in reprisal for a punch ) and we prove the accused did not fear death or serious bodily harm, the legal result will be murder and there will be no reduction to manslaughter. (See Section 26). (R. v. Gee (1982) C.C.C. (2d) 516( S.C.C.) and Reilly v. The Queen (1984) 15 C.C.C. (3d) 1 (S.C.C.)  Frequently our  best way out of the self defence minefield is to rely on a theory of excessive self defence.

b)  Exculpatory statements where the accused earlier denied his presence at the homicide scene will now come back to haunt him and likely will be readily admissible.  If a "K.G.B." video of his false denials is taken it will harm his credibility if he later testifies at trial.  There is nothing to prevent taking statements under oath from accused or suspects if they will agree.

c)  Evidence that the accused had readily available escape routes will help us show he could have avoided combat.

d)  Evidence that there were other persons present to whom the accused could have turned for help who he could reasonably have been expected to help him.  (e.g. members of his motorcycle club present)

e)  Evidence that the accused was aware that the deceased would pose no serious threat.  (e.g. accused knew deceased drunk)  (e.g. accused knew deceased was "all talk" from prior encounters)

f)  Evidence that the accused had superior weaponry at his disposal. (e.g. accused threatened with a knife has a 12 guage shotgun available)

g)  Bloodstain Analysis

One weapon in our truthseeking arsenal is bloodstain analysis.  Ideally, bloodstain interpretation experts will attend the scene.  Otherwise, high quality scene photographs with rulers visible to give the scale are desirable.  Video is generally of insufficient quality to give precise analysis, but it will give the general overview nicely.  Both photos plus video are the best.   The experts may be able to tell us:

· where the deceased was positioned when he shed blood (the origin)

· the direction of the bloodshed and therefore the direction of attack

· the number of blows, shots, or other attacking actions

· whether the victim was alive and resisting at a particular stage


the position and movement of persons or objects during or after the bloodshed events (e.g. the direction of movement of the victim showing the victim was fleeing)

· whether the assailant should have bloodstains on his clothing, and where they should be if the suspect's story is true.

· how far a gun was away from the victim at the time of injury.  (e.g.. "blowback" into the gun barrel from a close range shot)

· the type of action causing the bloodshed (e.g. impact, cast-off)

h) Where the Accused Relies on Self Defence , the Crown may lead evidence of the Deceased's Peaceful Disposition if it is relevant to the Issues and the Probative Value Outweighs the Prejudicial Effect ( R.v. Diu ( 2000), 144 C.C.C. ( 3d) 481 ( Ont. C.A. ) 

This case does make it clear however, that calling the deceased's parents to give evidence that the deceased was peaceable by nature won't normally be allowed, since parents won't generally be well placed to give evidence as to the deceased's reputation for violence and the sympathy generated by their evidence will usually outweigh it's probative value. A close friend of the deceased would be a better choice. 

Where self defence is a live issue before the end of the Crown's case , the Crown should call any admissible evidence it has that the deceased was a pacivist in the Crown's case and not wait until reply evidence. ( R.v. Diu ( 2000 ) , 144 C.C.C. ( 3d) 481 ( Ont.C.A. ) 

Scopelliti Attacks on the Deceased

Where self defence is raised by the accused, evidence not only of previous assaults by the deceased on the accused, but also of previous acts of violence by the deceased toward third persons  which the accused knew about , is admissible to show the accused's reasonable fear of violence from the deceased. Also  admissible for the defence  is evidence of the deceased's reputation for violence if the accused was aware of it. ( R. v. Scopelliti (1981) 63 C.C.C. (2d) 481 (Ont. C.A.) at page 492.  R. v. Pintar (1997)110 C.C.C. (3d) 402 (Ont. C.A.)

You can readily see that the effect of such rules is that the accused can smear the character of the deceased, by in effect putting a dead man on trial.  This might be fair enough if we were permitted to introduce evidence of the accused's history of violent behaviour to fairly counterbalance such attacks upon the deceased but we are not.  It is a one way street.  We are only able to introduce evidence of the accused's history of violence if he testifies (only his record with no details) or calls evidence to the effect that he is not a violent person (more leeway). (R.v. Farrant (1983), 4 C.C.C. (3d) 354 at page 369 (S.C.C.)

To make matters worse, evidence of the deceased's character for violence is admissible to show the probability of the deceased having been the aggressor in support of the accused's evidence that he was attacked by the deceased, even if the accused did not know about the deceased's character at the time of the incident.

All the defence has to do in order to begin the Scopelliti attack is to lead some evidence that the deceased was aggressive at the time of this incident and such evidence can come from the accused himself (Scopelliti page 496)

Some Saving Grace

In our favour is the legal principle that  evidence of the deceased's prior acts of violence, not known to the accused, must have "sufficient probative value" in order to justify admissibility. The defence are not entitled to simply blacken the character of the deceased in order to put the accused in a more favourable light. (R. v. Cameron (1995) 96 C.C.C. (3d) 357 (Ont. C.A.) and R. v. Yaeck (1991) 68 C.C.C. (3d) 545 (Ont. C.A.))

These cases demonstrate that the staler the evidence of the deceased's wrongdoing, the better are our chances of having it ruled inadmissible.  In the Yaeck case, a very serious act of violence by the deceased against someone other than the accused was ruled inadmissible because it occurred four years before the deceased's death.

Probably we should go back five years in our investigation of the deceased's past history of violence, unless the event is known to be of major significance, or the deceased was in jail for a lengthy period and did not have the opportunity to get involved in violence because of incarceration.

Likewise, the Cameron decision demonstrates that we will not be stabbed by the Scopelliti sword if the evidence only tends to show that the deceased was loud mouthed, obnoxious, unruly etc. as distinct from violent, since such evidence does not show that the deceased was probably the aggressor.

If the defence launch a Scopelliti attack, we are entitled in reply evidence to rehabilitate the victim's character by leading evidence that the deceased was of peaceful character.  (Scopelliti at page 498 and R.v. Soares (1984) 34 C.C.C.(3d) 405 (Ont. C.A.)  An example would be that the deceased declined violence although strongly provoked in some earlier incident either with the accused or someone else. 

One clear lesson that emerges from analysis of the Scopelliti landmine is that it is essential to have a thorough working knowledge of any and all prior incidents where the deceased may have been violent. The more we learn, the more we will need to disclose to the defence, but why fear the truth ? 

AUTOMATISM ( Involuntary " Robotic " Conduct ) 

This is one of the scariest defences of all, since it leads to a complete acquittal if the accused was acting automatically ( ie: involuntarily ) without an accompanying guilty mind. The classic example is sleepwalking where the person acts involuntarily - the body moves, but the mind does not know what the body is doing.  The Supreme Court of Canada has made it clear that this defence is alive and well.  (See R. v. Parks (1992) 75 C.C.C. (3d) 287 (S.C.C.)  R. v. Wade (1995) 98 C.C.C. (3d) 97 (S.C.C.)) The legal theory is that people shouldn't be punished for acts that weren't voluntary. 

Fortunately the Supreme Court of Canada has also made it clear that the accused must prove on the balance of probabilities ( eg. 51% vs. 49% ) that he was acting involuntarily since the law presumes that people act voluntarily. To prove this defence the accused will usually need to testify himself and call confirming psychiatric evidence. ( R.v. Stone ( 1999 ), 134 C.C.C.( 3d ) 353 ( S.C.C. )is the leading case ) One of the reasons for shifting the burden of proof to the accused is the court's recognition that this defence is easily faked.  

It is extremely important to focus on the root cause of the accused's actions.  If a disease of the mind causes the conduct, then the accused is "N.C.R." (not criminally responsible) and we can breathe easier because at least the accused is taken off the streets that way.

Non Mental Disorder Automatism (eg." Psychological Blow " ; " Sleepwalking ") 

If the defence claims that a "psychological blow" (eg. jilted by his girlfriend; fierce verbal argument with his wife ) caused the accused to react by homicide , we will have entered a very high stakes poker game since the accused can walk out of court a free man using this defence.  To prove " psychological blow " automatism, the defence will generally have to provide evidence of a triggering event equivalent to an extreme shock that would cause a normal person to act involuntarily and enter what the psychiatrists call a " dissociative state ( R.v. Stone ( 1999 ), 134 C.C.C.( 3d ) 353 ( S.C.C. ).  This is their passport to freedom. 

Relevant factors include the severity of the triggering stimulus, evidence of bystanders, relevant medical history, whether there was motive for the crime, and whether or not the victim is the person who supposedly triggered the shocking stimulus. 

Fortunately, if the defence can't prove that the accused is normal but for this isolated involuntary act , the defence will be left with an " N.C.R. " verdict if the accused suffers from a condition that is likely to recur making him a continuing danger to the public. 

Somnambulism (sleepwalking) is another  classic example of this defence at work.  A  battle of medical  experts will take place at trial, but the facts upon which the experts base their opinions may well determine the outcome. The facts are something we can do a lot about.

The experts will have no choice but to agree that the more purposeful were the acts of the accused during the course of the crime and immediately thereafter, the less likely somnambulism (a state of sleep) existed.  Accordingly, random conduct feeds this defence (e.g. multiple stab wounds to non critical areas) as distinct from goal directed conduct  (eg. wounds apparently directed to vital areas). It will be important to show that certain wounds upon the deceased are defence wounds, not random wounds. 

Such small details as the selection of a weapon may become very important.  (i.e.  if the accused selected a knife from among many other potential weapons in the basement of his home, this would favour our case.) This is one of many situations where we would benefit from a videotape of the entire house.  This defence  is very treacherous since it usually won't  surface in the investigation, but will spring out of the closet for the first time at trial.

Accordingly, it is critical that the officers who initially see the accused (if the accused is arrested shortly after the crime) make detailed notes as to how he walks, talks etc.  It could turn out that the most crucial witness in the case is the initial officer who escorts the accused to the hospital etc.  These will invariably be junior officers but they should be tasked to make very thorough demeanour notes in any homicide case.

The more complex the motor skills exhibited by the accused, the less likely somnambulism exists.  An accused who drives a car on the way to the crime scene is less likely to be experiencing somnambulism, since driving a car is a mechanical not an automatic act.  Similarly, the use of keys to open doors etc. is significant.

Prior medical history can be critical.  Prior hospitalization records should be seized either with documented consent, or with a warrant.

It is often a good idea to seek an assessment by a Crown appointed psychiatrist if there is the slightest inkling that such a defence could emerge.

Time lines and a thorough analysis of what the accused did leading up to the crime become critical in confronting this defence.  Remember that a mere assertion of lack of memory is insufficient to raise this defence. The accused must call some evidence pointing to some condition or physical state which caused the alleged involuntary automatic behaviour. Usually this means that the accused must call expert medical evidence in order to give the defence an " air of reality ". (R.v. McQuarrie ( 1998 ),  127 C.C.C.( 3d ) 282 ( Alta.C.A. ) 

The " Cumulative Effect " Defence ("the Rolled Up" defence)

A difficult defence to combat is the "grab bag" which sprinkles a little mental disorder (falling short of insanity) with some intoxication, provocation etc. into a blending machine to yield a manslaughter result.  Although each component would not do the job by itself, the totality (especially after the judge finishes confusing the jury) creates a reasonable doubt as to the intent for murder.  Examples of this type of defence at work are:(R. v. Stewart (1995), 41 C.R. (4th) 102 (B.C.C.A.), R. v. Stevenson (1990) 58 C.C.C. (3d) 464 (Ont. C.A.), R. v. Leblanc (1991) 4 C.R. (4th) 98 (Que. C.A.)) leave to appeal refused by the S.C.C.  There may be some help available for us in the Wade case which decides that a defence which has no air of reality does not go into the "grab bag".  R. v. Wade (1994) 29 C.R. 4th 327 (Ont.C.A.) reversed (1995) 41 C.R. (4th) 100 (S.C.C.) at p.101.

To combat the "grab bag", we must systematically blow all these defences out of the water, one at a time.  It is dangerous to ignore them thinking that there is little to each defence but missing the big picture of the combination. It is also dangerous to let the combination confuse each defence. 

For example intoxication or impairment is not relevant to the defence of self defence under section 34( 2) of the Code. ( R.v. Phillips ( 1999 ) ,138 C.C.C ( 3d) 297 ( Ont.C.A. )  

 It is crucial that the jury be reminded in closing that a reasonable doubt does not mean a reasonable doubt about the law.  I have, on rare occasion, with the prior blessing of the trial judge told the jury in a murder trial, that the Crown is not interested in a manslaughter verdict, and if the jury get that far in their deliberations, to go ahead and acquit.  This bold strategy may be one answer to the "cumulative effect" defence.  The judge still needs to put the manslaughter option to the jury to avoid a problem on appeal.

Battered Woman Syndrome

We have to be very vigilant to ensure that murderers do not masquerade as battered spouses and thereby walk out the courtroom door without any penalty.  No doubt, there are legitimate cases where a spouse kills in self defence reasonably fearing death, or grievous bodily harm on that occasion.

However, after the experts testify why a battered spouse is not able to perceive danger properly and why a battered spouse does not leave the batterer, we may have the fuel for a travesty of justice.  The admissibility of such expert evidence is clear as the result of the Supreme Court of Canada decision in (R. v. Lavalee (1990) 55 C.C.C. (3d) 97 (S.C.C.)) which is the leading case in this field.

"Battered woman syndrome " is not a legal defence in itself, but rather is a psychiatric explanation of the mental state of an abused woman which can be relevant to understanding her state of mind at the time of the killing. It is used as the basis of a defence of self defence. The Supreme Court of Canada has ruled that  the battered spouse need not fear imminent danger to succeed on a self defence defence. Psychiatric evidence of the syndrome also helps the accused by explaining why she thought that killing was the only way out of the syndrome. (R. v. Mallot  [1998 ] S.C.J. No. 12 ( S.C.C.))

The real danger comes from the factual inability to contradict an accused's undocumented contention that he/she was a long term victim of such abuse.  It is easy to claim when the only contradictory evidence is in the grave.  The expert then accepts as fact what is not fact and we are on the road to injustice.  Even women who do not strictly fit the syndrome can still rely upon it.

The author recommends that the following investigative steps be taken in every domestic homicide:

- statements from friends of both spouses focusing on whether or not there were periods when the spouses lived separate and apart. Such evidence would rebut the "prisoner" theory of defence.

-search warrants to seize the medical records of both spouses particularly hospital records which may reveal that the deceased was also a prior victim of abuse, or that the prior incidents are being exaggerated by the accused.

Other Suspects

The more thorough the investigation in a "who dunit ? ", and the longer it takes to capture the culprit, the larger the "other suspect" file will frequently be.  We will be required to produce this file for inspection by the defence as part of disclosure.

If identity is the defence, you can bet that this file will be unleashed upon us at trial, and it will be suggested that the real culprit still resides in our file, not the prisoner's box.  The defence cannot introduce evidence of every possible suspect canvassed in the investigation, but they can introduce evidence of any suspect where there is an "air of reality" to the suspicion. (e.g. the other suspect had motive and/or opportunity).

Since you cannot count on a confession being admissible, and other evidence may also fall to the trial judge's hatchet, you could end up in the ugly situation where the "other suspect" creates a reasonable doubt at trial even though the investigation dismissed it as nonsense long ago.

To guard against such travesties, I recommend investigating other serious suspects as far as reasonably possible, seeking to exonerate them even though you are sitting with what appears to be a solid identity case.  I know this looks like overkill, but we want to win, don't we?

For instance, if another serious suspect has refused to provide a D.N.A. sample,  or if there are not grounds for a D.N.A. warrant,  you might nevertheless want to obtain a sample of abandoned kleenex, cigarette etc. from the other suspect.  You are not really worried about breaching the other suspect's Charter rights since he is not on trial, so a few corners could be cut to get such a sample, but cut corners must not include bad search paper or other conduct which would bring justice into disrepute.  Armed with D.N.A. exclusions from other serious suspects , we can breathe easier.

DNA obtained from other exonerated suspects should be preserved.  If obtained using a DNA warrant , application should be made to the same provincial court judge to keep the sample pending conclusion of any trial related to the incident. If we don't make such an  application , the sample must be destroyed thereby destroying the evidentiary basis for the exoneration. Otherwise the defence may question the basis for the exoneration and we may have difficulty in obtaining a second sample from the exonerated suspect. 

Don't count on the "other suspect" evidence being ruled inadmissible at trial.  Have not doubt that the defence will be able to introduce evidence that another person could have committed the crime, if they are able to show a rational connection between that other suspect and the crime.  If they are able to show such relevance, they will even be able to introduce relevant portions of the other suspect's criminal record in order to show that the other suspect had a predisposition to commit violent crime.  However, we will not be able to introduce the accused's record to even out the scales of justice.  R. v. Arcangioli (1994) 87 C.C.C. (3d) 289 (S.C.C.) at pages 295 to 298.

The law is clear that the defence must be able to lead evidence tending to connect the other suspect with this crime, (eg. motive and opportunity), before the defence will be allowed to raise the other suspect issue.  It is not enough that the defence merely has evidence that the other person has character traits consistent with committing the crime.  If that is all the defence has, they have nothing.  R. v. Williams, (1985) 18 C.C.C. (3d) 356 (Ont. C.A. ) at pages 366-368.  In the Williams case, evidence that the other suspect planned to set another fire was not enough for the defence to raise the issue, since there was nothing to connect this suspect with the particular fire charged.

Mere suspicion of another suspect to permit the defence to call such evidence. (R. v. Latta (1973) 8 C.C.C. (2d) 530 (Alta. C.A.) and (1976) 30 C.C.C. (2d) 108 (Alta. C.A.))

If the defence can connect the other suspect with the crime, they are then entitled to call evidence of the other suspect's reputation, and/or evidence of specific similar acts by the other suspect and/or psychiatric evidence as to the other suspect's psychiatric make-up. ( R. v. Scopeletti (1982), 63 C.C.C. (2d) 481 (Ont. C.A.) at p. 495 (R. v. McMillan (1975), 23 C.C.C. (2d) 160 (Ont. C.A.) affirmed (1977) 33 C.C.C. (2d) 360 (S.C.C.))

The defence is entitled to lead evidence that the other suspect made admissions of this crime to others.  Lucier v. The Queen (1982) 65 C.C.C. (2d) 150 (S.C.C.) This can be done by utilizing the "declarations against penal interest" rule of evidence (Demeter v. The Queen (1978) 34 C.C.C. (2d) 137 (S.C.C.)) at pp.140-141, which is an exception to the hearsay rule.

Where the strategy of the defence is to blame another person for the homicide , and the defence lead  evidence of that other person's propensity for violence , the Crown will usually be entitled to lead evidence of the accused's own violent make-up (ie: the accused's propensity for violence ), including the Crown calling reply evidence . Normally the Crown could not call such evidence . ( R.v. Mullins - Johnson ( 1998 ) , 124 C.C.C. ( 3d ) 381 ( S.C.C.) ; Further to this principle the Crown can compel the attendance of psychologists who have examined the accused. ( R.v. Rodgers ( 2000 ) , 144  C.C.C. ( 3d) 568 ( Ont.C.A. ) 

Duress Defences (" he made me do it ")

The noble purpose of the defence of duress is to prevent persons being convicted who have been forced by threats of death or bodily harm made by some evil person to commit a criminal act the "nice person " would not otherwise have committed. The legal theory behind the defence of duress is that since the criminal conduct of the nice person is not voluntary , such persons should not be convicted because realistically they had no other choice.

Section 17 of the Criminal Code makes the defence of duress unavailable to persons charged with homicide, sexual assault, robbery, arson, kidnapping and aggravated assault. 

However, the law remains intact that an accused cannot rely on the common law defence of duress if he or she had a "safe avenue of escape", since such an accused had a real choice whether or not to commit the offence.  To determine whether or not a "safe avenue of escape" existed the perception of a "reasonable person" is what counts assuming the "reasonable person" was in the same predicament.  (R. v. Hibbert (1995), 99 C.C.C. (3d) 193 (S.C.C.) at page 228. The Supreme Court of Canada has refused to allow the defence of duress to apply to persons who actually kill ; they have limited it's application to parties to the offence of murder. 

If we can prove beyond a reasonable doubt that the accused declined to follow a safe avenue of escape, we prove the case. Accordingly , we are looking for evidence of a realistic alternative choice. 

ACCIDENT 

Although it is usually a defence to murder ( and might under some circumstances be a defence to manslaughter ) , that the accused's conduct was accidental ( since the required intent for murder would obviously not exist ) , there is a limit to this defence even in murder cases. If the murder intent exists, and the accused kills by accident prior to the time he actually intended to kill , he is guilty of murder. For example where an accused carried a loaded , cocked shotgun with his finger on the trigger for the purpose of killing the boyfriend of his estranged wife, but was jumped on by a third person resulting in an accidental discharge killing the deceased, a murder conviction was upheld on appeal. ( R.v. Meiler ( 1999 ),  136 C.C.C. ( 3d ) 11 ( Ont.C.A. ) 

STRATEGIC CONSIDERATIONS IN THE INVESTIGATION AND PROSECUTION OF HOMICIDE CASES

It is foolhardy and negligent not to have strategy in any case, especially a homicide.  We should never be ashamed to have strategy.  This section will focus on specific strategy applicable to homicide cases.  The reader will also find Chapter 14 on "Jury Strategy" useful on this subject.

SPECIAL  INVESTIGATION  STRATEGIES   

Composite Drawing Strategy

One strategy that has met with success is the preparation of a composite drawing based on an actual photograph of the suspect.  The composite is then given to the media for publication in the hope that the suspect will be stimulated to make admissions on wiretap once he sees his likeness in the media.

Cold Undercover Approaches

Even when the investigation seems doomed to the scrapheap, a skillful undercover operator may get the suspect talking.  If this happens, then we can obtain consent wiretap authorization which if successful will turn our ashes into granite.

One example of a unique and productive approach was where an undercover officer who had befriended the target, pretended to have problems with his girlfriend similar to the suspect's known problems with the deceased.  To make the cover appear real, the undercover officer actually made a scene at a bar in the target's presence and got into a pushing, shoving and slapping match with his female undercover partner playing the role of the girlfriend.

A day or so later, the undercover officer began to reveal plans to kill his wife.  After the target became involved in these plans it was easier to get the target to talk about the homicide under investigation.  Naturally, we could not prosecute the target for the fake undercover homicide plans due to obvious entrapment but his own admissions about his own crime are ours for the taking.

Wiretap Notice Treachery

The world's finest wiretap authorization will prove useless without a sound plan to stimulate conversation about the homicide.

One devious yet legitimate ploy to get action out of an inactive wiretap, is to give the targets written notice that they have been intercepted at certain locations providing this is the truth.  The investigators serving this notice supplement the notice by telling the targets that the notice is being given because the wiretap authorization period has expired.  In fact, the authorizations are alive and well and continue at these and other locations which may now become productive.

The notice is not a forged document since it tells only the truth and does not say anything about the expiry of the wiretaps and gives no dates other than the date it is signed.  It makes no reference to Criminal Code sections.  It sure is a misleading document but so are the written platforms of political parties!!!

Using our own D.N.A. Consent Data Banks 

Thanks to the Supreme Court of Canada decision in R.v. Arp ( 1998 ) , 129 C.C.C. ( 3d ) 321 at p.p. 357- 361 ( S.C.C.) , we are entitled to use  consent D. N.A. samples previously obtained from the accused on other unrelated investigations for matching purposes on a new investigation , provided the accused was not a suspect on the new investigation at the time the consent sample was taken. Accordingly, a brand new crime , or a brand new focus on the accused for an old crime,  will unlock the drawer to his old consent samples assuming there was no express restriction on the use of the consent sample in the first place ( if the consent was clearly limited to one crime only we are out of luck ).  I stress consent because we are prohibited by the Criminal Code from re-using samples obtained under D.N.A. warrant to solve other cases. 

However, samples obtained on consent after the D.N.A. data bank legislation came into effect can only be used on other cases using the data bank if the consent contains a specific consent that the sample be placed in the data bank. I understand that the data bank won't accept such consent samples without a data bank consent . 

If he was a suspect on the crime we are now investigating at the time we obtained the consent sample for some other crime (but we didn't tell him about our suspicions or intentions ), we cannot use the consent sample. This is because we have effectively tricked him and his consent was not real consent. ( R.v. Borden ( 1994 ), 92 C.C.C.( 3d ) 404 ( S.C.C.)

Since thousands of consent samples from society's worst specimens are in homicide and sexual assault squads across the country , we have our own mini data bank right now. 

Castoff D.N.A. Samples

Suspects who frequent "Tim Horton's " or other coffee shops may " roll up the rim and lose " big time if we collect their abandoned coffee cup and send it to the lab. Abandoned property is ours providing the suspect isn't in jail or police custody in which case he can't really choose to abandon property. ( R.v. Stillman  ( 1997 ) , 113 C.C.C.( 3d ) 321 ( S.C.C.). 

Police women posing as retailers of chewing gum have enjoyed success in shopping plazas by collecting gum discarded in exchange for a new gum product as some suspects have chewed their way to destruction. 

Witness Hypnosis

The good news is that even though a witness' evidence has been hypnotically induced , it is still admissible and the defence cannot get rid of it, although we will need expert evidence as to the reliability of such evidence if we are to get any mileage ( weight ) out of it.  (R.v. Terceira ( 1998 ), 123 C.C.C.(3d ) 1 ( Ont.C.A. ) affirmed ( 1999 ) , 142 C.C.C. ( 3d ) 95 ( S.C.C.)  

TRIAL  STRATEGIES

" Crown counsel is entitled to have a trial strategy and to modify it as the trial unfolds, provided that the modification does not result in unfairness to the accused. - - - It is not the duty of the Crown to bend its efforts to provide the defence with the opportunity to develop and exploit potential conflicts in the prosecution's testimony. "

( R.v. Jolivet ( 2000 ), 144 C.C.C.( 3d) 97 at p.109 ( S.C.C.) 

Strategic Use of the Preliminary Hearing

Frequently the preliminary hearing can be used to our strategic advantage as the following examples reveal :

· The Crown can call witnesses loyal to the defence to discover what they have to say and to neutralize them before they have had a chance to concoct or perfect concoction of a defence which is under construction . We have to be ready to show that the witness likely possesses material evidence if the subpoena is challenged. 

· The Crown can call witnesses who likely possess material evidence but who have refused to be interviewed by the police 

· The Crown can call witnesses loyal to the defence who have been judicially intercepted prior to providing disclosure of the intercepts. If the witnesses perjure themselves and are charged accordingly the " entourage " surrounding some accused may begin to crumble and the truth may emerge from the trapped witnesses or those who face a similar fate.  The Ontario Court of Appeal has ruled that a judge presiding at a preliminary hearing has no power to order disclosure ( R.v. Girimonte , ( 1997 ) 121 C.C.C. ( 3d ) 33 ( Ont. C.A. ) . If the defence screams in outrage , the Crown can agree to provide the wiretap disclosure before the defence is required to cross- examine the witness but not before the Crown calls the witness in chief. It is very difficult for the defence to object to such a recipe since witnesses have no Charter protection other than the rights against self incrimination contained in Section 13 of the Charter which states that they are not protected against perjury .

Once the " entourage " is in trouble the potential for legitimate leverage exists in some cases.  

· Witnesses can be called in order to preserve their evidence ( eg. witnesses in failing health; highly mobile witnesses; difficult to find witnesses ) 

The defence cannot prevent the Crown from calling witnesses by waiving evidence at the preliminary hearing as they require the Crown's consent in order to waive evidence. ( Code section 549 ) 

The D.N.A. Trap - The Need for Anti - D.N.A. Strategy

There is a hidden danger lurking in cases where we have no D.N. A . evidence. Now that the media has made D.N.A. a household word, jurors may expect that the prosecution produce D.N.A. evidence, and some juries may develop a reasonable doubt if the Crown's case has no such evidence.  After Milgaard, Morin, and the O.J. Simpson case it would be unrealistic to think that a modern jury would not speculate about the absence of D.N.A. evidence. 

Accordingly, I recommend that in all cases where there is no D.N.A. evidence, that great care be taken to call evidence as to why it was not possible to perform D.N.A. testing. (eg. that the shooter was too far away from the victim to deposit  the shooter's D.N.A.).  But heaven help your case if it was possible, or might have been possible through more sophisticated sample collection, to have D.N.A. test results.

I suggest that anti - D.N.A. strategy is important, commencing right at the crime scene investigation, and that it is no longer enough to discount the recovery of samples suitable for testing simply on probabilities based upon past experience. We need to present a rational analysis , and may need to call scientific evidence just to explain why we don't have D.N.A.

Video Re - Enactments 

These can be admissible and helpful but there are important requirements . The video must accurately portray undisputed facts , be fair , and verifiable by evidence under oath.  For example the time of year, time of day, location , weather conditions, lighting and visibility, speed of action, and physical characteristics of individuals and " props " portrayed , must be accurate. Variation from actual facts will only be permissible if the variation can be fully explained and properly understood by the jury. 

If the video is really only the Crown's version of disputed facts it will not be admissible since the courts will view it as highly prejudicial because it is one - sided. 

Video re-enactments done with the accused as a consenting party are different and will frequently be admissible if they comply with the statement admissibility rules. 

Such videos may be very powerful evidence where the accused acts out events that can be proven to be factually wrong. ( eg. where he acts out a self defence scenario which can be proven wrong by expert blood splatter analysis ) . 

R. v. MacDonald ( 2000 ), 146 C.C.C. ( 3d) 525 ( Ont.C.A. ) 

Severance (Separation of Co- Accused trials) Strategy ( United they Drown, Divided we Fall )

It is usually to our advantage to keep all accused tried together in homicide cases.Separate trials are dangerous for true justice since it is easy for the accused on trial to cast blame on a co- accused who isn't on trial at the same time. Indeed each accused can, if separately tried, testify at the co- accused's trial, taking the blame while giving Charter protected testimony which won't haunt the witness in his own trial. In such treacherous manoeuvering, the "witness" does not testify in his own trial.

One of the most common causes of separate trials is the fact that one accused's statement taken after arrest incriminates and is therefor prejudicial to the other accused although it is not legally admissible against the other accused. It may be advisable in some cases to offer to edit out part of such a statement so as to remove such prejudice rather than face the risks and grief of two separate trials. An example of the editing process saving the day and keeping the accused tried together is R. v. Olah and Ruston (1997 ), 115 C.C.C. ( 3d ) 389 (Ont. C. A.).

" Cut Throat " Defences 

The defence cannot cause a severance merely by claiming that there will be a " cut throat" defence whereby a co-accused will be able to ask the accused questions the prosecutor is not entitled to ask ( R. v. Crawford (1995) , 96 C.C.C. (3d) 481 (S.C.C.) (eg. Why he remained silent on arrest. ) Indeed we can sit back and enjoy "cut throat " defences where the defence throw mud at each other we would never be able to introduce ourselves. A good example is a case where one accused called evidence of the co-accused's history of violence as part of a duress defence. We would not have been entitled to introduce this evidence even as similar fact evidence. Needless to say , all of the accused went down with the ship and their convictions were upheld on appeal. ( R.v. Valentini ( 1999 ), 132 C.C.C. ( 3d ) 262  ( Ont.C.A. )

Where a " cut throat "  defence takes place , and evidence becomes admissible that the Crown couldn't itself call, the jury must be warned that the "cut throat " evidence cannot be used against the co-accused who is the victim of the " cut throat ", but only to consider the case of the accused who called the " cut throat " evidence. In legal theory the Crown is not supposed to benefit from this bonanza. In practice, this is of course a difficult task for the jury. ( R.v. Diu ( 2000 ), 144  C.C.C. ( 3d) 481 ( Ont. C.A. ) 

There is a public interest in joint trials of all accused alleged to be part of the same common venture.  Severance of accused ought not to be ordered unless the defence establishes that a joint trial will work an injustice to a particular accused. (R. v. Crawford (1995) , 96 C.C.C. (3d) 481 (S.C.C.)

The fact that one accused has made a statement implicating a co - accused is not a sufficient reason for the court to order separate trials . The law presumes that juries will comply with the judge's instructions that the statement of an accused made after arrest is only evidence against the accused that actually made the statement. ( R.v. McLeod Pinnock and Farquharson ( 1983 ) , 6 C.C.C. ( 3d )29 ( Ont.C.A .)  

 The Crown is always able to sever the accused before trial if it wishes, simply by filing separate indictments.  There is nothing one accused can do to prevent the Crown calling that accused as a witness against co-accused providing there are separate indictments such that the "witness" is not on trial at that time.  This is true even though the "witness" is pending his or her own trial.  (R. v. S. (R.J.) (1995) , 96 C.C.C. (3d) 1 (S.C.C.)).  If the "witness" refuses to testify, we may be able to introduce the witness' videotaped or audiotaped confession as evidence.  We need to show it is necessary to introduce the tape (easy to show) and that the tape is reliable .  (R. v. Smith (1992) , 75 C.C.C. (3d) 257 (S.C.C.))

We may be able to show reliability if there are details on the tape that only someone present at the homicide scene would know and/or details that are corroborated by other evidence in the case independent of the taped statement.  To achieve this breakaway, we will have to satisfy the judge that the statement is reliable beyond a reasonable doubt.  (R. v B.C. and K.G. (1993), 80 C.C.C. (3d) 467 (Ont. C.A.)) leave to appeal refused (1993) 83 C.C.C. (3d) vi (S.C.C.)   For more information about the applicable rules of evidence, please refer to the Chapter 13 section entitled "Taming the Hearsay Tiger ".  Accordingly, we could have a totally hostile witness and yet end up smiling.

If the witness clams up and takes the contempt route, there will obviously be no cross-examination potential for the defence.  This may make it tougher to introduce the statement than if the witness is merely hostile to us and can be cross-examined by the defence.

Trial Length Considerations

Let us bear in mind that the longer the trial the greater the following risks :

· an error by the trial judge sufficient to send the case back for a new trial which will be no fun the second time around

· jury difficulty in accurately remembering what witnesses said especially since the jury is not permitted to make notes

· jury getting sidetracked on side issues

· jury confusion

I suggest that the ideal trial duration for most homicide cases is two to three weeks of Crown evidence before the jury.  This is a much shorter period than most present day homicide trials.  A quicker trial might not find the jury sufficiently "in" to the case to take the serious step of convicting for murder.  I well appreciate that some trials cannot be done that quickly.  However, it would be a rare homicide trial indeed that would need more than one month of evidence presentation by the Crown before the jury, unless defence counsel is unusually verbose. 

In order to keep the lid on trial length, it is vital that evidence be assessed from the perspective of jurors during deliberations.  I recommend asking the following questions about any evidence except the obviously crucial evidence:

· will this evidence count in the jury room?

· what does the proposed evidence really prove?

· do we need this proven? (i.e. have we proven it already; does it really matter?)

· what is the potential for defence use and abuse of the proposed evidence?

· can we simplify and otherwise shorten the evidence (e.g. call the best out of five witnesses to prove this point)

· might the defence admit this evidence in a short and sweet "agreed statement of fact" which the jury can take to the jury room as an exhibit.  What we lose in such a compromise we may gain many times over in clarity.  We may not need to compromise at all if our proof is sound enough.

· we should try to avoid a lengthy treatise on the science underlying DNA  since the jury will only be confused and the trial made longer for no good reason. I recommend qualifying the expert scientist thoroughly, and then getting quickly to their opinion . Once they explain what a DNA profile is and the basics as to how they got a match , then  shouldn't we simply get the population numbers out to explain what the match means and then sit down?  The O.J. Simpson prosecutors spent two weeks explaining the science of DNA  to an intellectually challenged jury and foolishly provided a perfect shooting gallery to the defence in the process. 

Presence of victim supporters in the courtroom throughout the trial

If no-one seems to care about the deceased's life, why should the jury?  The presence of relatives and friends of the deceased sitting on the same side of the courtroom as the Crown and in obvious communication with the Crown and police provides an intangible but very real boost to the prosecution's case.  Accordingly, try to recruit such persons for this role.  They may be gratified to be making a contribution and may be helpful as "sounding boards" as a preview as to whether or not the jury understand and appreciate the significance of the evidence.

At the very least, their presence sends a subliminal message to the jury that these persons support the prosecution of the accused on trial and care about the outcome.  Why do you think you see so many defence entourages in courtrooms?

Photo(s) of the deceased in life as exhibits

If at all possible, think of some legitimate way such picture(s) are relevant to the case. (e.g. accused in same photo as the deceased tends to show relationship etc.)  

Obviously, the jury will be able to relate better and identify themselves to the tragedy underlying all homicide cases if they can visualize the deceased in life.  This is simply human nature and we should not stifle this natural empathy for the victim.  Modern homicide cases tend to become so antiseptic we can too easily forget that a real human being is no longer with us whose memory remains entitled to justice.  Aren't you curious as to how the deceased looked in life?  So are the jury.

Videotape of the Scene Into Evidence

It is very wise to videotape the entire homicide scene. This will give the jury an appreciation of the true enormity of the crime.  

Video also gives an appreciation of the layout of the scene still photographs simply cannot provide.  Moreover, in case we have missed the significance of some object at the time (easy to do since we don't know the issues) video will preserve it for us whereas we tend not to include everything in still photographs.  Unduly gory portions can be edited out.  The tendency of the courts is to admit more graphic detail than they used to, particularly if cause of death is in any way an issue.  Self defence trials also lend themselves to introduction of the graphic details. 

Sample Homicide Jury Closing.

Prosecutors may wish to consider incorporating some of the following concepts into their homicide closings where applicable :   "It would be very unfair to the public to conclude that because there is no  conclusive physical evidence at the scene that the accused is the killer, that you can not convict him.  Obviously, if jurors insist on having DNA evidence, or a confession, or a murder weapon traceable to the accused, many murderers will get off scot free and society will pay a heavy price."  Murder is usually a private crime, and if all it takes is for the killer to escape justice is to take his gun away after the dirty deed, leave no bodily fluids behind, and talk to no potential witness who is honourable, getting away with murder will be easy in our society.  One of the best measures of any society is the value that particular society places upon human life.  That is what distinguishes Canada from other countries where life is cheap.  In our society we believe that life is precious, and trials like this one protect our society and preserve those cherished values"

Jury Closings in cases with Unsavoury Victims

" The moment we devalue life by creating second class murder victims, is the   moment we betray ourselves and start to slide down the slippery slope toward a  society that none of us would want to live in.  For that reason, there can be no  second class murder victims.  All murder victims are entitled to first class justice.  They have all been equally wronged".  The author said this (and more !) to the jury in a murder trial upheld by the   Ontario Court of Appeal without criticism where my closing address was an issue in the   appeal.( R.v. Carmichael ( Ont.C.A. )July 1999 , leave to appeal refused ( S.C.C.)  However, it is improper to ask the jury to speak for the deceased.  (R.v. Pitt (1996) 109 C.C.C. (3d) 488 (N.B.C.A.)   

CHAPTER SIX  -  IMPROVING OUR BATTING AVERAGE IN SEXUAL ASSAULT AND CHILD ABUSE PROSECUTIONS  

Introduction 

This chapter explores ways in which we can improve the dismal conviction rate in sexual assault and child abuse prosecutions. It will focus upon the most problematic types of cases ( eg. "date rape " where the complainant has consumed alcohol; historic sexual assault prosecutions ) , where we are fortunate indeed if we attain a conviction rate of 33%, even after carefully screening out cases that appear to lack merit. Let's make no mistake about the fact that many sexual assault prosecutions are more difficult than homicide prosecutions. Although the defence can to some extent put the homicide victim on trial ,( eg. where self defence or provocation is raised ) they can and usually do put sexual assault victims on trial where the victim is required to justify every action and every word throughout the incident . 

Ideally ,we seek to accomplish two objectives in sexual assault investigations and prosecutions. We want the perpetrator apprehended and held accountable, and we also want the victim to be able to return to a state of well being or at least progress toward that state.  Unfortunately we know that these goals are not easily attainable and indeed, some might argue that these objectives are mutually exclusive and can't both be attained in our present criminal justice system.Experience teaches otherwise. We may be able to achieve both objectives,  particularly if we come to grips with the underlying causes for our low conviction rate in sexual assault cases. Convicting the perpetrator is bound to have some positive effect upon the complainant. 

The investigation and prosecution of sexual offences has for decades been plagued with myths and stereotypes. Over the past several years , legislative amendments, developments in the common law, and common sense have brought about changes in law. However, it must be recognized that these myths and stereotypes are alive and well in the minds of many people , including investigators and prosecutors as well as judges and juries.  If we are to obtain true verdicts and legitimately improve our poor batting average, we must do our best to rid ourselves and the criminal justice system which we work in , of biases that distort truth finding. These myths and stereotypes will be carefully explored in this chapter because they are the primary cause of unjust acquittals.  This chapter recommends facing these myths and stereotypes head on,  and bringing them out of the cellar and into the daylight where they can be exposed and shot down. 

Myths and stereotypes are the defence lawyer's best friend before a jury. They are your enemy. They will be used by defence counsel to create a " reasonable doubt " in the mind of the jury. However, a doubt based on a myth or a stereotype is not " reasonable " . Too often prosecutors find themselves responding to attacks on victims and bogus defences instead of focusing upon what really happened, in the real world, devoid of erroneous thought patterns. We need to regain control of these prosecutions and refocus upon what the crime involves. A sexual assault prosecution involves the most personal type of violence which intrudes on those parts of the human body which we are taught from an early age are " private".  

It is difficult for all but the saintly to come before a court and allege that they have been sexually violated. Even children, our most innocent,  will be made to feel responsible , guilty or unworthy of belief for failing to complain at the first opportunity or for bringing a relative or family friend into the criminal justice system. How much more difficult it must be for the person with greater life experience. The more extensive that life experience the more vulnerable that person may become as a vitim/witness in a criminal trial. It is our duty to ensure that no victim is put on trial for her past life experience unless ( and this is rare ) that experience is directly relevant to a real , live issue in the trial. We are certainly not allowed to lead evidence of the accused's past ( except under the very restricted similar act rules ) and if there is to be a fair trial on a level playing field, we must ensure that the major combattants go into the trial evenly matched. The accused already has the presumption of innocence shielding him, we must likewise shield the victim from unwarranted irrelevant attacks.   

Although the tips mentioned will frequently apply to all types of sexual assault prosecutions, we usually don't have the same problems in convicting where strangers are attacked by predators. Those cases tend to boil down to proving identity and keeping the victim intact enough to testify. Accordingly, predatory cases will not be the focus of this chapter. ( Chapter Six which deals with Homicide , the section in Chapter Three on D.N.A.Warrants and the section on Chapter 14 on D.N.A. will be helpful in predator type cases ).

Our unique problems in sexual assault cases start where the complainant and the perpetrator either knew each other prior to the incident , or encountered each other in a social setting at the time of the incident. Accordingly, let's start there. 

One of our fundamental problems is in convincing judges and juries that sexual assault is really about the human dynamics of power, control and deriving satisfaction from the suffering of others. 

" Sexual violence is an act of power and control rather than a sexual act. It has to do with the perpetrator's desire to terrorize, to dominate, to control , to humiliate ; it is an act of hostility and agression. Rape has nothing to do with sex, everything to do with anger and power. " ( Jane Doe v. Metro Toronto Commissioners of Police ( 1998 ) ,126 C.C.C.( 3d ) 12 at p. 16 ( Ont.Sup. Ct. ) In this landmark case a police force was successfully sued by a rape victim on the basis that they had not warned women of the presence of a serial rapist in their vicinity. ) 

RECENT POSITIVE DEVELOPMENTS IN THE LAW OF CONSENT

Like mannah from heaven , the Supreme Court of Canada decision in R.v. Ewanchuk   ( 1999 ) , 131 C.C.C. ( 3d ) 481 ( S.C.C.) is welcome news for investigators and prosecutors   facing the defence of " implied consent " because the complainant did not offer resistance. This case decides that there is no such defence to sexual assault in Canadian law. The reasoning is as follows : " the trier of fact may only come to one of two conclusions : the complainant either consented or not. There is no third option. If the trier of fact accepts the complainant's testimony that she did not consent, no matter how strongly her conduct may contradict that claim, the absence of consent is proven. There is no defence of implied consent to sexual assault in Canadian law." ( p.p. 496,497 )  

This landmark case also clarifies the ingredients of the crime of sexual assault which are :   Unwanted sexual touching ( p. 493 )   The accused had the intention to touch which consists of either knowing there is no consent, or being reckless , or wilfully blind to the fact that there is no consent ( p. 493 )   If the touching is sexual viewed objectively ( ie : what would an independent observer   think ? ), it is no defence that the accused didn't realize , or didn't intend that the touching be sexual ( p.494 )  

Consent is solely determined by the complainant's state of mind toward the touching at the time it occurred . If she is believed beyond a reasonable doubt that she didn't consent, we prove the case . She needs no reason and does not need to tell the offender  " no " at the time of the sexual touching. Consent does not exist if the complainant has been compelled by force or threats of force   or has been deceived , was unconscious , or submits because of the accused's authority over her. In other words even apparent consent given because of fear or duress is no consent. Consent must be freely given. This involves an analysis of the choice the complainant believed she faced whether or not her perception was accurate. ( Code s. 265 ( 3 ) , Ewanchuk p.p.496 , 497 ) The complainant's fear need not be reasonable, nor must it be communicated to the accused. If she is believed beyond a reasonable doubt that she didn't consent , the case is proven. (p.498 )    

The Only Defences Available 

· I didn't touch her at all 

· I didn't touch her voluntarily ( ie : Someone pushed me into contacting her )

· The touching wasn't sexual ( I only touched her hand ) 

· She shouldn't be believed beyond a reasonable doubt when she says she didn't consentbecause of her words and actions before and during the incident . ( eg. she shouldn't be believed because her fear is not plausible )

· " I honestly believed that the complainant communicated her consent to me by words or conduct " ( Ewanchuk p. 504 ) . An honest  belief that she consented , unsupported by the complainant's words or conduct is no defence. This may sound like hair splitting , because it is , but this is a very important legal distinction. 

Defences not Available 

· Drunkenness, including extreme intoxication. As sexual assault is a crime of general intent the defence of drunkenness is not available. Parliament has amended sections 33.1 and section 273.2 of the Code to make it clear that even extreme intoxication is no defence.

· " I honestly thought she consented. I thought she wanted it , even though she didn't say so . " The accused's speculation about what was going on in the complainant's mind provides no defence ( Ewanchuk p. 499).

· A belief that silence, passivity, or ambiguous conduct on the part of the complainanat constitutes consent is likewise no defence. An accused cannot say that he thought " no meant yes". (p. 501 ) 

The accused cannot rely on the mere lapse of time since being turned down. He must make certain that she has truly changed her mind. Continuing sexual conduct after the complainant has said "no " makes the accused guilty. He must receive an unequivocal "yes " by word or conduct for there to be consent. ( Ewanchuk p.p. 500,501 ) Section 273.2 of the Code further cements this concept by providing that an accused who did not take reasonable steps , in the circumstances known to him at the time , to ascertain that the complainant was consenting, cannot rely on the defence of consent. 

· " I was only joking . " This is no defence since the only intent required is the intent to touch. No hostility is required for the crime of sexual assault. ( R.v. Bernier ( 1998 ) , 124 C.C.C.( 3d ) 383 ( S.C.C. ) 

SPECIAL CONSENT SITUATIONS 

Non Disclosure of HIV Positive Status Means No Consent 

In a welcome Supreme Court of Canada decision, the court ruled that there is a duty for sexual partners to disclose HIV positive status. The consent of the partner must not only be to have intercourse , but also to have intercourse with an HIV positive partner . If there is no such disclosure , and we prove that the complainant would have refused to engage in sexual relations if he/ she had known that the accused was HIV positive , we prove the case even though there was conventional consent. We may even be able to prosecute in "safe sex " protected situations if there is no HIV status disclosure. The court left that particular issue open for another case. ( R.v. Cuerrier ( 1998 ), 127 C.C.C. (3d ) 1 ( S.C.C.) 

Secretly drugging the complainant , so that she is unable to say no because of the effects of the drug means there is no valid consent and an accused who does this will be convicted since he has not taken reasonable steps to ascertain that the complainant was consenting. ( R.v. Daigle ( 1997 ) , 127 C.C.C. ( 3d ) 129 (S.C.C.  ) This case also stands for the proposition that a sexual assault does not always appear hostile the way an ordinary assault does. 

Lies about Age or Wealth by a Suspect or an Accused Prove Nothing on the Consent issue 

The courts do draw the line on misrepresentations as to the accused's background which make the suspect/ accused a more desirable sexual partner. Such falsehoods prove nothing and cannot be used to convict. ( R.v. Cuerrier (1998 ) 127 C.C.C. ( 3d ) 1 (S.C.C.)

Unconscious Complainant

Some prosecutors lament those complaints in which the complainant says: " I woke up and he was on top of /inside me. " Such prosecutors are worried that they cannot prove what conduct led up to the sexual act. However, the fact that the complainant was not conscious at the time the sexual contact was initiated is cogent evidence of lack of consent if she is believed. 

There is No Consent where the complainant submits or doesn't resist by reason of the " Exercise of Authority "( Code Section 265 (3 )(d) 

The issue of consent also includes the concept of the power imbalance that may exist between the parties. This power imbalance is most apparent in the parent or adult/child relationship. As complainants get older, and the power imbalance is not necessarily so apparent, it still remains important to understand the nature of the relationship between the parties. Is the eighteen year old student in the same position to decide to agree to have sexual relations with a teacher as , perhaps another teacher would be ?  In recognition of such power imbalances the Criminal Code has responded with section 271 (3) (d ) deeming submission or lack of resistance to be no consent where it results from the exercise of authority or by the abuse of a position of trust, power, or authority. ( Code section 273.1 ( 2 ) (c ) . ) 

The legal term "authority " doesn't just mean persons who have the right to command the complainant or enforce obedience ( eg. teachers, employers ) but also  includes a person like the complainant's psychologist who has the power to influence the conduct and actions of the complainant. ( R.v. Matheson ( 1999 ) , 134 C.C.C. ( 3d ) 289 ( Ont.C.A. ) Accordingly, doctors who take advantage of their patients have more than professional discipline to fear  since even if the complainant/ patient  consents, the law rightly considers it to be no consent because of the abuse of trust and/or authority.  

Armed with such favourable law , we should not hesitate to prosecute medical professionals who manipulate complainant/patients to satisfy their lust. Indeed this may be a group more readily deterred than other sexual offenders. Right now they may only contemplate loss of the right to practice medicine. If we add the prospect of jail to that equation , they may pick less vulnerable targets. Dr. Matheson the psychologist, won't be seeing too many female complainants while he is serving the two year sentence the Court of Appeal upheld. There were two patient victims in his case. 

Diminished Capacity of the Complainant 

Expert evidence is admissible to prove that the complainant did not have the mental capacity to understand the mechanics of sexual intercourse and/ or the role of parts of the anatomy. ( R.v. Aminian [ 1999 ] O.J. No. 4240 ( Ont.C.A. )

PRIOR  SEXUAL CONDUCT

Once upon a time , people believed that the world was flat. They also believed that a woman who has had sexual relations other than in a state of holy matrimony was : a) less credible under oath and b) more likely to have consented to the sexual activity of which she now complains. This thinking was directed solely at women and was wrongheaded because it denies the concept of free choice. Yet prosecutors still have to fight the battle to exclude evidence of prior sexual conduct from sexual assault trials. Fortunately the law has developped to help us in this struggle. 

The law starts with the premise that evidence of other sexual conduct, including with the accused, is inadmissible to support the inference that the complainant is less worthy of belief, or is more likely to have consented to the sexual activity. ( Section 276 ( 1 ). Such evidence is only admissible if, after a hearing is conducted in the absence of the jury , the judge rules that such evidence is relevant to some other issue in the trial . The following are examples of properly admissible uses of such evidence : 

· to explain away evidence of injuries ( eg. her bruise on the thigh came from another sexual partner ) 

· to explain the source of sexual information that the complainant would not ordinarily be expected to have ( eg. child's knowledge of certain sexual acts ) 

· to show that the accused honestly believed the complainant communicated consent because he is the prior sexual partner and the complainant's conduct on this occasion was the same as on other occasion(s ) when she consented.

· where it is alleged that the prior sexual conduct provided a motive for the complainant to fabricate this complaint . ( eg. the defence allegation is that the complainant is the accused's mistress who only complained in reprisal for broken promises that the accused would leave his wife )  

For such evidence to even get considered by the judge, it must be of specific instances of sexual activity as evidence of sexual reputation is not admissible under any circumstances .

As well, the defence must show that evidence of other sexual conduct has real probative value to a live issue at trial and will not prejudice the proper administration of justice ( eg. by distracting the jury away from the real issues and turning the trial into a soap opera ) 

A complainant can be cross - examined about previous complaints to the police about non - consensual sexual conduct by the accused or some other person. ( R.v. M.( H. ) ( 1999 ) , 136 C.C.C. (3d) 1 ( Sask.C.A. )  

Fortunately the Supreme Court of Canada has given trial judges the discretion not to permit this kind of questioning. ( R.v. B. ( A.R. ) ( 2000 ), 146 C.C.C.( 3d) 191 ( S.C.C.) 

Tips for Police Investigators and Prosecutors on the Issue of Prior Sexual Conduct

· Don't ask the complainant about her prior sexual conduct. The law presumes it to be irrelevant ; it will likely only make the entire ordeal more difficult for the complainant; and when this information is provided in disclosure (as it would need to be if asked), the defence will use the disclosure as the basis for their application to introduce evidence of prior sexual conduct. For all of these reasons don't ask. 

· Do cross-examine the accused on his affidavit submitted in support of the defence application to introduce such evidence. Ask him how he learned about the existence of such evidence and how he sees it as advancing his defence. 

COMPLAINT EVIDENCE

This is a radioactive minefield which is responsible for many acquittals. Most jurors and many judges will draw a negative inference against a complainant because she didn't immediately race down to the police station. We need to beat such judges and jurors over the head with the law which makes it crystal clear that no such automatic adverse inference exists in law and that these stereotype assumptions have been relegated to dinosaur status for all complainants and especially in the case of child complainants.  ( R.v. W. ( R. ) ( 1992 ),  74 C.C.C.(3d ) 134 ( S.C.C.) ; R.v. M. ( P.S. ) (1992 ) , 77 C.C.C.( 3d ) 402 at p.p. 408-409 ( Ont.C.A. ) 

We must nevertheless explain the failure to complain right away or run the real risk that even if the law is correctly understood, the adverse inference will be drawn anyway since these stereotypical mindsets are difficult to displace.  Accordingly, it is recommended that we usually should call the following evidence :

· when the complaint was first made 

· why the complaint was not made at the first reasonable opportunity (if applicable )

· what caused the making of the complaint at the time it was made

· what the complaint was about ( permissible in general terms only ) 

· the complainant's emotional condition at the time the complaint was made

It may be useful to put the questions in a positive context asking the complainant why she chose to make the complaint when she did as opposed to defeatist justification.  

We are entitled to call such evidence on the authority of R. v. Ay ( 1994 ) , 93 C.C.C. ( 3d ) 456 ( B.C.C.A.) and R.v. Heinrich ( 1996 ) , 108 C.C.C.( 3d ) 97 ( Ont.C.A. ) , because of the so-called " narrative exception ". We are usually not entitled to lead evidence of details of the complaint, just the circumstances surrounding the complaint and what the complaint was about in general terms. ( eg. that Mike Tyson raped her ) . We can and should lead evidence of the complainant's emotional condition at the time of the complaint as it is usually helpful, or even if not , it's best put on the table by the Crown since you can pretty well count on even an inept defence counsel raising it. 

We are not allowed to call evidence of the details of the complaint unless the defence cross-examines on the theme that the complainant has fabricated all or some details of her story after the complaint and before testifying. ( R.v. Owens ( 1986 ) , 33 C.C.C.( 3d ) 275 ( Ont.C.A. ) ; R.v. N. ( L. ) (1989 ) , 52 C.C.C. ( 3d ) 1 ( N.W.T.C.A. ) We will then be permitted to re-examine the complainant as to details of the complaint. In practice, defence counsel rarely do this any more because they have disclosure and know that the complainant was consistent. 

We will be entitled to call evidence of full details of the complaint if the complainant is heard calling out at the time of the crime ( rare of course ) or the complaint is made at the crime scene immediately after the events so that it is in law part of the crime sequence ( the " res gestae ") . ( R.v. F. ( J.E. ) ( 1993 ) , 85 C.C.C.( 3d ) 457 ( Ont.C.A. ) 

Be sure to call all the witnesses the complaint was made to, or we run the risk that our failure to call such witnesses can be used against us to create a reasonable doubt. ( R.v. E. ( P.C. ) ( 1998 ),  126 C.C.C.( 3d ) 457 ( Alta.C.A. ) 

We may be able to lead evidence that an accused physically abused other family members , even if the complainant didn't know about these other incidents , in order  to explain why a complainant delayed complaining . ( R.v. M. ( D. ) ( 1999 ), 136 C.C.C. ( 3d) 412 ( Ont.C.A. ) . 

It is of crucial importance to the success of the prosecution that the complaint evidence be thoroughly prepared and it is usually a good idea to mention it in the opening address ,if only to show that we aren't afraid of it. Prosecutors should be careful to clear this with the judge first. Such a strategy may flush the defence's approach to the complaint issue out well before the complainant has to testify.

The Supreme Court of Canada now requires judges in cases of delayed complaints to instruct juries as follows : 

· that the complainant's failure to make a timely complaint must not by itself be the subject of any adverse inference 

· that there is no rule of human experience relating to how people who are the victims of trauma like sexual assault will behave . Some will make an immediate complaint, some will delay, and some will never complain. 

· Reasons for delay are many and include embarrassment, fear, guilt, or a lack of understanding and knowledge ( the latter where children are the complainants )

Because of this decision, expert evidence about the factors underlying delayed complaints is inadmissible. 

( R.v. D.D. ( 2000 ) , 148 C.C.C. ( 3d) 41 ( S.C.C.) 

TIPS FOR INVESTIGATORS IN SEXUAL ASSAULT AND CHILD ABUSE CASES

· You are entitled to use a D.N.A. sample previously given by your suspect on another investigation , in your present investigation , provided that it was a "consent " sample , and provided that you were not aware that he was a suspect in the crime you are now investigating at the time the earlier consent sample was given. ( R.v. Arp ( 1998 ) , 129 C.C.C. ( 3d ) 321 ( S.C.C.) You can use this sample for matching purposes and then follow it up with a D.N.A. warrant if you get a match, explaining in the D.N.A. warrant information where you got the sample from. 

· Although we don't officially have a statutory D.N.A. data bank , we have a very extensive " unofficial " data bank consisting of the numerous consent samples taken over the past years. Accordingly, if you need a D. N.A. sample from a suspect, another police agency may already have a sample on file . You can use such a sample on the authority of the Arp case mentioned above. It wouldn't hurt to exchange D.N.A. consent sample lists with other police agencies in your area. This only applies to consent samples taken prior to June 1st, 2000 since the D.N.A. Data Bank legislation takes effect then. 
· Be careful to interview all persons who could have potential evidence of the opportunity of the accused to commit the offence. Even if these individuals are defence loyalists , they won't be able to rule out the accused's opportunity to commit the offence in a valid case. However, if such witnesses are not pinned down in statements taken soon after the events, there is a risk that their belief that the accused is innocent will cause them advertently or inadvertently to testify at trial that the accused was with them throughout the relevant time span when in fact the accused was only with them part of the time.   
TIPS FOR PROSECUTORS IN CALLING EVIDENCE IN SEXUAL ASSAULT CASES

· Beware older woman jurors who may unfairly condemn the complainant for exercising poor judgment. ( What was she doing there anyway? Well, look at what she was wearing ! She should have known what she was getting into etc. ) 

· Wear the case's warts in your opening address. They will hurt twice as much if the defence exposes them for the first time. 
· Give careful thought as to when in the witness sequence to call the complainant. 
I recommend pre - conditioning the judge or jury to believe the complainant by calling strong supporting evidence ( if you have it ) before the complainant testifies.  Such a strategy also forces the defence to show their hand before the complainant testifies enabling the prosecutor to better prepare her for giving evidence. 
· Have a complaint evidence strategic plan

· If the complainant is not allowed to give details of the complaint, make sure the jury knows this by cautioning her not to do so in their presence . 

· Remember that you are entitled to join a series of incidents ( each of which are crimes themselves ) over a span of time, involving the same accused and the same complainant in only one charge (count ). Proof of only one incident is sufficient to prove the case. There is no requirement that the jurors be unanimous as to which incident or incidents were proved. ( R.v. M.( G.L. ) ( 1999 ) , 138  C.C.C. ( 3d) 383 ( B.C.C.A. ) 

TIPS FOR INVESTIGATORS AND PROSECUTORS IN DEALING WITH THE COMPLAINANT 

· Never make bold assurances that we will be successful. Our batting average makes this a hollow assurance which could cause the complainant additional anguish if we fail. 

· Do assure the complainant that we will do our very best .

· Try very hard to maintain continuity of investigator and prosecutor. This process is hard enough on the complainant without her witnessing a game of musical chairs amongst persons she inevitably perceives as her supporters. She will likely perceive a change of cast as a lack of confidence in her, or that her case isn't important enough. Don't let her down, and there is less of a chance she will let you down.

· Do not be judgmental or harshly critical of her conduct. If she senses that you are judgmental she may retreat into a shell and not provide full disclosure. This may doom the prosecution when further disclosure is made. We need the full truth at the outset and investigators must realize that they can unwittingly become obstacles to the revelation of the truth. 

· Do not ask the complainant about prior sexual conduct with others. This is an unjustified invasion of her privacy, and disclosure will lead to a prior sexual conduct hearing. It is quite simply none of your business and will do nothing to advance the case. 

· When interviewing the complainant , make sure that you are not asking questions that are not legitimately relevant. If unsure, ask yourself if you would be asking the same type of questions if this were a simple assault or a robbery . 

· Naturally you should ask the complainant what if anything she said ,or did, when the offence was taking place. But it is not appropriate to be overtly or subtly critical for her failure to do more. 

· In cases where the complainant has submitted, or " just let him do his business" , rather than offer physical resistance or verbal objection, it is important that the complainant articulate to the court the reasons she submitted. If the complainant is not able to articulate these reasons we should consider expert evidence. 

· Don't ask the complainant to justify her conduct in examination in chief. This will put us on the defensive too early. 

· Have her explain the multi hour ordeal of participating in the gathering of evidence for the sexual assault kit and then argue that she would not have undergone such an ordeal unless the complaint was genuine. 

TIPS FOR PROSECUTORS CROSS - EXAMINING THE ACCUSED

· Probe for indications that his behaviour was driven by myths and stereotypes but be sure to keep your questions focused on this incident. If you encounter such erroneous thinking , expose it as neanderthal thinking. ( eg. Are you suggesting that every young woman who wears a bikini is inviting sexual intercourse with any man who is attracted to her? ) 

· Do not ask the accused why the complainant is lying as the courts of appeal will send us back for a re-run. 

· Search for tie breakers

· Don't be embarrassed. Canvass all the details and pin down any that could indicate consent 

· Consider asking the ugly and /or older accused whether he was surprised to find that the attractive and / or much younger complainant was sexually interested in him . 

TIPS FOR PROSECUTORS MAKING CLOSING ARGUMENT IN SEXUAL ASSAULT CASES

Arguing by Analogy to the Offence of Robbery 

It may be effective to make a comparison between the issues that arise in a robbery case where the robbery victim's purse is stolen and a sexual assault case where the victim's bodily integrity and dignity is likewise stolen. In both situations the perpetrator takes by force without consent , and the motivations are frequently greed, domination, and control. 

In both situations , actual or anticipated resistance is overcome by violence or the threat of violence. 

Yet no-one would regard it as significant how a robbery victim was dressed , and it would usually be absurd to suggest that a robbery victim invited robbery. For example,  carrying a wad of cash in one's shirt pocket is not regarded as consent to robbery even though it tempts the perpetrator and may be foolish.  By analogy, the dress code of a complainant should not be regarded as evidence of consent. Yet these are the subjects frequently unfairly stressed by the defence in sexual assault prosecutions. 

Similarly, judges and juries are not generally inclined to fault robbery victims for failing to offer resistance to the robbery. Indeed, it is usually considered to be a prudent course of action not to resist. Why then, we can argue, should sexual assault victims be faulted for not offering resistance ? 

If the robbery victim was on the way to make a bank deposit late at night,  does it make them less credible that they were alone in a dark spot, or does it make them a more vulnerable and tempting target?

If a wallet or purse is stolen by a person the complainant catches in the act of theft at a fraternity party does this make the complainant less credible because they were drinking? 

Using the Myths as a Sword in Closing Argument 

" Myths of rape include the view that women fantasise about being rape victims ; that women mean " yes" even when they say " no " ; that any woman could successfully resist a rapist if she really wished to ; that the sexually experienced do not suffer harm when raped ( or at least suffer lesser harm than the sexually " innocent " ; that women often deserve to be raped on account of their conduct, dress, and demeanour ; that rape by a stranger is worse than one by an acquaintance. 

Stereotypes of sexuality include the view of women as passive, disposed submissively to surrender to the sexual advances of active men, the view that sexual love consists in the " possession " by a man of a woman - - - . " ( R.v. Ewanchuk ( 1999 ) , 131 C.C.C. ( 3d ) 481 at p. 511 ( S.C.C.) - - - (the)  mythical assumption that when a woman says "no" she is really saying "yes", "try again", or "persuade me ". --- it denies women's sexual autonomy and implies that women are " walking around this country in a state of constant consent to sexual activity ". ( Ewanchuk p. 512 )

 The myth that complainants who are unwed mothers living with boyfriends who are not the child's father are less worthy of belief, or probably consented, or that their " no" means less than a "good"  girl's "no" is exposed at page 513 of the Ewanchuk decision. You may recall that this decision lambastes the infamous remarks of Justice McClung of the Alberta Court of Appeal that " the complainant did not present herself to Ewanchuk or enter his trailer in a bonnet and crinolines" and " Ewanchuk's advances were far less criminal than hormonal " . Probably those stereotypical remarks have done more to reshape the law of sexual assault in this country than any other , particularly since they were compounded by Justice McClung again swallowing his foot in a letter to the media following the Supreme Court of Canada decision. 

The myth that women are presumptively sexually accessible until they resist is likewise exploded at page 516 of the Ewanchuk decision. 

What's good enough for the Supreme Court of Canada is more than good enough for closing argument. I recommend identifying the myth or myths that may plague your case and then exposing them to the glare of a spotlight in closing argument  by explaining that " the courts " have recognized these myths for what they are . I don't see how the trial judge can quarrel with that ; the prosecutor who makes such an argument has it judicially endorsed at the highest level. 

Since myths and stereotypical thinking underlie many sexual assault acquittals, if we are to legitimately improve our batting average we must go there in argument in an effort to convince the judge or jury to re-examine their own prejudices. 

Thoroughly Explaining the Legal Concept of Consent in Layman's Terms 

Now that the Ewanchuk decision has circled the consent wagons it is recommended that it's concepts be squarely placed before the jury in closing argument for example : 

" His Honour is the legal expert and he will soon be telling you what the law is. Please pay careful attention to what His Honour says to you about the law of consent,  because it may differ from what you thought it would be. For example some lay persons may think that it's not a crime if (Mr. Tyson ) thought ( Hilda Smith ) was consenting even if he turns out to be wrong. Well, I expect His Honour will tell you that's not the law . I expect His Honour will tell you that's it's what in ( Hilda Smith's)  mind that counts and that if you believe her beyond a reasonable doubt when she tells you she didn't consent that's the end of the road. If you believe her then we have proven the case regardless of what the accused (Mr. Tyson ) thought. I expect that His Honour will tell you that it's no defence for Mr. Tyson to claim that he thought that " No " really meant " yes" when he didn't care to try to get a clear message  from Hilda. The courts have recognized that women would have no protection if that were the case . Please remember that the courts and Parliament have worked out the law with the benefit of experience from hundreds of thousands of cases. Please don't try to second guess the law. It is your sworn duty to apply it to this case. "  

Using Reverse Psychology 

We would be wise to use all the factors that show the complainant exercised bad judgment as a sword, arguing that these are the factors that made the complainant a vulnerable and tempting target when she came into the accused's field of vision. 

We can argue that her vulnerability operated as an incentive to the accused who thought he could get away with it because she would be less likely to complain , and less likely to be believed even if she did complain.  ( eg. Who would believe her - - -  the way she was dressed? - - - with her past ? - - - the way she was drinking ? ) 

Drawing on the Jury's Pool of Knowledge of Human Experience 

Are women advertising consent to sexual relations with any male  just because of the way they dress? Of course not . - - - the fact they go to parties ? - - - the fact they drink ?- - - the fact they drink too much? What is it about any one of those things individually, or collectively that guarantees that a person will consent to any particular sexual activity with any particular person? Absolutely nothing,  because sexual relations are so personal . 

EXPERT EVIDENCE IN SEXUAL ASSAULT PROSECUTIONS 

The Supreme Court of Canada has recently shut the door on the admissibility of expert evidence generally, and expert evidence about delayed complaints in sexual assault prosecutions in particular. Basically the court ruled that since the complainant's failure to make a timely complaint cannot in law be the subject of any adverse inference, expert evidence to explain why complaints are delayed is inadmissible. ( R.v. D.D. ( 2000 ), 148 C.C.C. (3d) 41 ( S.C.C. ) However, the court has done us a favour by requiring trial judges to automatically instruct juries about the reasons complaints may be delayed. ( please see earlier section in this chapter on Complaint Evidence ) 

AVOIDING TRAPS LIKELY TO RESULT IN NEW TRIALS

Proving these cases once is tough enough, let alone the nightmare of inheriting the case back from the Court of Appeal for a re - trial. It may prove next to impossible and/or unfair to put the complainant through another trial. We must get it right the first time.  Accordingly, it is crucial that we remain vigilant to prevent errors by the judge and avoid making them ourselves.  

· Forcible Confinement Reverse Onus Presumption Unconstitutional 

Unfortunately, the reverse onus presumption in Criminal Code section 279 ( 3 ) that the complainant's lack of resistance is not a defence to forcible confinement unless the accused proves that failure to resist was not caused by threats, duress or force has been declared unconstitutional. Accordingly we should not rely on this presumption. ( R.v. Pete ( 1998 ) ,131 C.C.C. ( 3d ) 233 ( B.C.C.A. ) 

· It invites a new trial to cross-examine the accused as to why he thinks the complainant acted the way she did after the incident or why she would fabricate her evidence or why his counsel cross-examined her the way he did. Stay well away from asking the accused to explain why the complainant acted the way she did , or testified the way she did.( R.v. Henderson ( 1999 ) , 134  C.C.C. ( 3d ) 131 (Ont.C.A.)

· It would be unwise to assume that an accused's subsequent sexual activity with the complainant is never admissible and /or that we should always oppose its admissibility. Certainly it will often be inadmissible for the good reasons set out in section 276 of the Criminal Code which deserve our strong support . However, the accused's subsequent sexual activity with the complainant may be admissible in some cases if it is relevant to the complainant's credibility, especially if a subsequent encounter with the accused is brought out in the Crown's examination in chief and the complainant's evidence of the subsequent encounter eliminates the opportunity for sexual activity. ( R.v. Potvin ( 1998 ) , 124 C.C.C. ( 3d) 568 ( Nfld. C. A. ) 

It may also be admissible if relevant to the complainant having a motive to fabricate the complaint. ( R.v. Seaboyer ( 1991 ),  66 C.C.C. ( 3d ) 321 ( S.C.C.) 

The author was deeply troubled where it turned out that the complainant in a rape case had gone on a two week holiday across Canada with the accused both staying together in the same motel rooms soon after the alleged incident. The complainant was a middle aged woman who wanted the police to know that she had no sexual interest or activity with the accused before the incident . She made no reference to the subsequent holiday in her original complaint. 

The sexual assault was reported three months after the return from the holiday , minutes after the complainant received  a telephone call from the accused's wife who was a stranger to her.  The accused's wife warned the complainant that the accused was on his way over to harm the complainant. Whether or not this was actually true, it was obviously causal in the making of the complaint since the complainant sought police protection from the accused minutes later. Our concern was that the complainant needed a reason to give to the police and had concocted the sexual assault complaint. As it turned out (upon further investigation with the help of the complainant's concerned family ) , the complainant was psychiatrically unstable and to the family's knowledge had made numerous false sexual assault complaints about other men. Although the decision to withdraw the charge was easy and obvious,  I just shudder to think of the travesty that could have resulted from an unduly strict application of the rules if we had gone to trial and tried and succeeded in having the holiday evidence declared inadmissible.  

CHILD ABUSE PROSECUTIONS 

One of the keys to success in this very difficult field is to use expert evidence to maximum advantage. Let's start with an analysis as to what evidence the experts are permitted to give and what evidence is off limits. 

Admissible Expert Opinion Evidence in Child Abuse Cases

· That young children lack the motivation, sophistication , and mental capacity to create a detailed and complex fabrication for an ulterior purpose ( R.v. W. ( A. ) ( 1995 ) , 102 C.C.C. ( 3d  ) 96 ( S.C.C.) 

·  The expert can provide a diagnosis of the child's mental state and can explain that the child's behaviour , psychological , and physical condition is consistent with sexual abuse. This can include evidence as to why abused children recant. ( R.V. B. ( R.H. ) , ( 1994 ) , 89 C.C.C. ( 3d ) 193 ( S.C.C.) ; R.v. R. ( S. ) ( 1992), 73 C.C.C.( 3d ) 225 ( Ont.C.A. ) ; R.v. J. ( F.E. ) ( 1990 ) , 53 C.C.C. ( 3d ) 64 ( Ont.C.A. )Obviously such evidence can provide a powerful shot in the arm to our case by supporting the child's evidence. 

· That child victims are more likely to withdraw allegations of sexual abuse against family members if not supported by their mothers. ( R.v. P. ( C. ) ( 1992 ) , 74 C.C.C. ( 3d ) 481( B.C.C.A.) 

· The child abuse accommodation syndrome to explain delayed and piecemeal disclosure by a child. ( R.v. T. ( D.B. ) ( 1994 ),  89 C.C.C. ( 3d ) 466 ( Ont. C.A. ); R.v. Norman ( 1997 ) , 87 C.C.C. ( 3d ) 153 ( Ont.C.A. ) 

· That sexually abused children frequently have a rich fantasy life ( R.v. T. ( S. ) ( 1986 ) 31 C.C.C.( 3d ) 1 ( Ont.C.A.)

Expert  Opinion Evidence which is NOT Admissible in Child Abuse  Cases

· We cannot have the expert testify that she believed the child or that the allegations don't look fabricated ( R.v. W. ( A. ) , ( 1995 ) 102 C.C.C. ( 3d ) 96 ( S.C.C.)

· The expert cannot testify that it is likely that the assault occurred as alleged ( R.v. R. ( R. ) ( 1994 ) , 91 C.C.C. ( 3d ) 193 ( Ont.C.A. ) 

· Expert evidence as to why children and adults delay disclosure of sexual abuse is not admissible . Unfortunately, the Supreme Court of Canada has ruled  that this type of evidence is not admissible because it is not outside the knowledge of juries, can be explained by the complainant and evaluated by the jury, and is considered to be little more than the Crown arguing its case under the umbrella of expert evidence. Such evidence is regarded as an inadmissible form of oath helping which won't assist in sifting out true from fabricated complaints. ( R.v. D.D. (2000), 148 C.C.C.( 3d ) 41 ( S.C.C. ) . This case hurts , but there is no use in risking a new trial by ignoring this development in the law. Even this unfortunate case likely still preserves our ability to call expert evidence about the child abuse accommodation syndrome. 

· That only a small percentage of children who complain of sexual abuse are lying( R.v. T. ( S. ) ( 1986 ) , 31 C.C.C. ( 3d ) 1 ( Ont.C. A. ) 

Special Considerations for Child Witnesses

A child over fourteen years of age is presumed competent to give evidence under oath or by affirmation. Where the child witness is under fourteen , the judge must conduct an inquiry under section 16 of the Canada Evidence Act , into the child's understanding of the nature of an oath or affirmation and the child's ability to communicate the evidence. ( R.v. Krack ( 1990 ) , 56 C.C.C.( 3d ) 555 ( Ont.C.A. ) There are three possible scenarios for child witnesses under fourteen:

a) the judge is satisfied that the child can give sworn evidence

b) if the judge is only satisfied that the child can communicate the evidence because the child's understanding of the oath etc. is not sufficient then the child can testify unsworn if the child promises to tell the truth and understands what that means , or

c) if the child fails on both counts, the child can't testify at all

Obviously, we must do our best to enable the child to testify. There is nothing wrong with the prosecutor instructing the child as to the nature of an oath and otherwise preparing the child for the judge's inquiry, indeed the courts encourage us to do so ( R. v. Budin ( 1981 ) , 58 C.C.C.( 2d ) 352 ( Ont.C.A. ) The judge's inquiry should take place in the presence of the jury so that it can assist the jury in deciding what weight to give to the child's evidence. ( R.v. Ferguson ( 1996), 112 C.C.C.( 3d ) 342 ( B.C.C.A. ) This may have a subtle effect on the judge in favour of permitting  the child to testify , rather than run the risk of a mistrial if the jury sees the child but can't receive the child's evidence. Tactically , we want this inquiry to take place in front of the jury.Although the defence counsel has no right to question the child during the judge's inquiry( R.v. Budin ( 1981 ), 58 C.C.C. ( 2d ) 352 ( Ont.C.A. ) a judge has a discretion to permit this.( R.v. Ferguson ( 1996 ) , 112 C.C.C. ( 3d ) 342 ( B.C.C.A.) One more reason to have the inquiry take place in the presence of the jury,  where the defence will likely need to be more restrained in attacking the child's competence. 

The burden of proof that the child is competent to testify is the balance of probabilities just as it is for all evidentiary issues except accused statements. ( R.v. Ferguson ( 1996 ) , 112 C.C.C.( 3d ) 342 ( B.C.C.A.) 

Unsworn Evidence where the Child Promises to tell the Truth

As a practical matter, we ought not to jump off any bridges if the child cannot be sworn, since it likely won't matter in the end result provided we can get the child into the witness box .  Either the child's evidence is going to be accepted or it isn't, and the " sworn " ribbon around it will only matter to a highly technical judge sitting alone. The "sworn " - "unsworn " distinction is unlikely to matter one iota to a jury unless the judge beats them over the head with it. 

To get the child in the witness box unsworn, fortunately we have a low threshold to climb on the question of the child's capacity. All we need to show is that the child can testify with some independence, not entirely in response to suggestive questions , that the child has some ability to distinguish fact from fiction, and that the child has some limited ability and willingness to tell the court what happened. ( R.v. Caron ( 1994 ) , 94 C.C.C.( 3d ) 466 ( Ont.C.A. ) 

· Contrary to popular belief, there is no assumption in the law that the evidence of children is always less reliable than the evidence of adults although the law recognizes that there are inherent frailties in the evidence of children. However, tests of credibility applicable to adult witnesses should not  be applied to children. ( R.v. W. (R. ) ( 1992 ) , 74 C.C.C. ( 3d )134 ( S.C.C.) 

· The difference between adult and child evidence stems from the immaturity of the child and include difficulties with the capacity to observe, the capacity to recollect, the capacity to understand questions and be responsive, and a potential lack of moral responsibility.( R.v. Kendall ( 1962 ), 132 C.C.C. 216 ( S.C.C.) 

Introducing the Child's Video 

· Where there has been delayed disclosure, the courts may still rule that the videotape was made within a reasonable time even though the tape may have been made several years after the incident. Factors that will help make the tape admissible include demonstrating that there was nothing that occurred during the delay period which may have adversely influenced the young complainant's reliability. It is important to explain the delay ( eg. by showing that the child was timid and fearful ) . The reasons for the delay and the impact of the delay on the child's ability to recall are the important considerations. ( R.v. S.( P.) (2000), 144 C.C.C. ( 3d) 120 ( Ont. C.A. ) 

· If you want to introduce the child witness' video, it is crucial that the child testify that they were trying to be honest and truthful in the video or the video won't be admissible, even as past recollection recorded. In other words the child complainant must adopt the contents of the videotape. For example , if the child testifies she doesn't remember what happened, and doesn't remember telling the police officer what happened, we are doomed under the child video provisions of the Code and will need to fall back to a common law "Khan/ KGB" application. In a " Khan / KGB "  application we argue that the video statement is necessary because of the lack of memory. ( R. v. McBride ( 1999 ) , 133 C.C.C ( 3d ) 527 ( Ont.C.A. ) )

What can be done when the child freezes in the witness box ?

In a welcome common sense ruling ,the Supreme Court of Canada has decided that a trial judge can infer that a child is emotionally traumatized when a child freezes in the witness box and becomes unresponsive. The judge can do this without any need for expert evidence or any other evidence simply deciding that "necessity " exists  based on the child's behaviour in the witness box. This opens the door for the admissibility of the child's prior statements if they can be shown to be reliable. Expert evidence would frequently be helpful in such situations but it is not essential. 

The Supreme Court recommends taking a brief break in the child's evidence to see if the child can be persuaded to communicate ; if that doesn't work out then the court can begin to consider the child's prior statements including prior video statements even though the child doesn't adopt these statements.   Prior to this important ruling it was feared that an acquittal , a  mistrial or a stay of proceedings would result when a child froze in the witness box.  In this particular case the six year old victim testified behind a screen with a support person present and the public excluded. She answered preliminary questions and was ruled competent to testify under a promise to tell the truthy. However, the child then clammed up as soon as the questioning turned to the crucial events and further would not even answer the questions designed to have her adopt the contents of her videotaped statement under Code section 715.1. This case emphasizes the need for increased sensitivity to the difficulties that children face when called upon to testify in abuse cases. 

 ( R. v. F. ( W.J.) 1999, 138 C.C.C. ( 3d ) 1 ( S.C.C.) 

Preventative Measures against Paedophiles ( Code section 810.1 ) 

The constitutional validity of Criminal Code section 810.1 which allows for the imposition of a recognizance on a person likely to commit a sexual offence against a child under fourteen  has been upheld. ( R.v. Boudreo ( 2000 ), 142 C.C.C. ( 3d) 225 ( Ont.C.A. ) 

This useful section permits a provincial court judge to impose a recognizance for a period of up to one year at a time. ( a fresh application and fresh hearing is necessary to extend the time further. The recognizance can have conditions prohibiting the person named from engaging in activities involving contact with children under fourteen and prohibiting that person from attending a public park, a public swimming area , a daycare centre , a schoolground, and a playground , ( but not a community centre even though the section says so ) , where children under fourteen are present , or can reasonably be expected to be present. Mandatory treatment conditions and other reasonable conditions are also available as long as they relate directly to protecting children.  

The burden of proof is only to establish reasonable grounds for the fear that unidentified children will be victimized ; in other words reasonable suspicion. The person can be arrested and brought to the hearing or summonsed to the hearing. A show cause bail hearing can be held before the actual recognizance hearing and the person can be ordered detained pending the recognizance hearing. 

Once the recognizance has been ordered after a hearing, a conventional breach of recognizance prosecution seeking jail can take place following a breach. 

Convicted paedophiles are logical targets for such applications but the section does not require any prior convictions or proof of any overt sexual act or indeed proof that the person has done anything wrong at all.  The Ontario Court of Appeal upheld this entire section with only minor tinkering on the basis that it is preventative and that it shouldn't be necessary to wait until a child has actually been assaulted. Accordingly this section can be used against persons using certain Internet chat rooms who cause a police officer to fear that they will engage in a sexual offence against a child.   

 Chapter Seven - ATTACKING CRIMINAL ORGANIZATIONS

INTRODUCTION

A renowned defence counsel once exclaimed in anguish in the midst of legal argument:  "Conspiracy is like electricity...you can't see it, you can't hear it, but it's deadly. "  Truer words were never  spoken.  Born in the seventeenth century, conspiracy continues to electrocute accused persons in the nineteen nineties, in a paradise all its own, largely unfettered by the Canadian Charter of Rights and Freedoms.  This "Charter free paradise", can create a formidable weapon in the hands of police and prosecutors who know how to use it.  

THE RECIPE - INGREDIENTS OF CONSPIRACY

The essence of conspiracy is agreement.  Much of the confusion surrounding this crime results from misguided efforts to think of conspiracy differently because it cannot be seen the way a robbery can be seen.  However,once this crime is thought of as agreement, and agreement is added to your mental catalogue of crimes to take its place on the list together with robbery or break and enter or whatever, the crime of conspiracy ceases to be exotic and becomes much like any other crime.  A conspiracy is simply a partnership for criminal purposes.  Like any other crime , it has mandatory ingredients.  There are four ingredients which must go into the fertilizer in order for the wild flower of conspiracy to blossom sufficiently to smother the accused.  These ingredients are as follows:

1) A genuine agreement must exist.  Pretending to agree is not enough. (R. v. O"Brien (1954), 110 C.C.C. 1 (S.C.C.).  Mere knowledge of ,or discussion of a criminal plan (passive acquiesence) is likewise not enough. (R. v. Randall (1983), 7 C.C.C. (3d) 363 (N.S.C.A.)).

2) Two or more (evil ) persons capable in law of agreement are required. (R. v. Kotyszyn (1949), 95 C.C.C. 261 (Que. C.A.)).

3) The conspirators must intend to carry out the agreement.They may not yet have planned how they are going to commit the actual crime or they may not care how the actual crime is committed by other conspirators but they are nevertheless guilty the moment they agree. (R.v. Lessard (1982) 10 C.C.C. (3d) 61( Que. C. A.)).

ONCE WE PROVE AGREEMENT, WE WIN.  WE ARE NOT REQUIRED TO PROVE THAT ANYTHING WAS ACTUALLY DONE TO PUT THE AGREEMENT INTO EFFECT.  United States v Dynar (1997) 115 C.C.C. (3d) 481 (S.C.C.)

4) The conspirators must agree to do something unlawful.The commission of a  particular offence (unlawful purpose) must be the reason for the agreement (also called the object of the conspiracy) although the offence can be agreed upon in general terms. 

For example, the conspirators can agree to rob banks without selecting any particular bank before they are captured. Or they can agree to engage in drug trafficking although they have not yet decided or we can't prove what they have agreed to traffic in . They are still guilty. (R. v.Saunders (1990) 56 C.C.C. (3d) 220 (S.C.C.)).

UNHOLSTERING THE WEAPON

THE RELEVANT CRIMINAL CODE SECTIONS

The electricity is stored in Section 465 of the Criminal Code.  Conspiracy is defined in the cases, not the Criminal Code. The key portions of  Section 465 read as follows:

(1) (a) everyone who conspires with any one to commit murder or to cause another person to be murdered, whether in Canada or not, is guilty of an indictable offence and liable to a maximum term of imprisonment for life ;

(b) everyone who conspires with anyone to commit an indictable offence is guilty of an indictable offence and liable to the same punishment as that to which an accused who is guilty of that offence would, on conviction, be liable (Note:  Dual procedure offences are considered to be indictable until the  Crown elects to proceed summarily according to the Interpretation Act.  Accordingly, conspiracies to commit dual procedure offences fall under section 465 (1) (c).).

(3) Everyone who, while in Canada, conspires with anyone to do anything referred to in subsection (1) in a place outside Canada that is an offence under the laws of that place shall be deemed to have conspired to do that thing in Canada.

In order to have a valid charge relying upon s. 465 (3), it is essential to make specific reference in the charge to the particular foreign law the conspirators planned to contravene.  (R. v. Gunn (1982), 66 C.C.C. (2d) 294 (S.C.C.)).  It is also necessary to call evidence proving the existence of the foreign law (unless admitted) during the trial. The ingredients of the foreign offence must be identical to a Canadian offence so that the object of the conspiracy if committed in Canada would be an offence in Canada.  (R. v. Bolduc (1982), 68 C.C.C. (2d) 413 (S.C.C.))  Expert evidence to prove that the ingredients are identical may be necessary.  The charge must specify what the Canadian equivalent offence would be.  (e.g. "which conduct had it occurred in Canada would constitute the indictable offence of__________.")

(4)
Everyone who, while in a place outside Canada, conspires with anyone to do anything referred to in subsection (1) in Canada shall be deemed to have conspired in Canada to do that thing.

If you wish to rely upon section 465 (4) of the Criminal Code to prove an agreement outside Canada, you must specify that the substantive offence was to be committed in Canada.(R. v. Baldini and Gullekson (1984) 39 C.R. (3d) 43 (Alta. C.A.))

Most conspiracy prosecutions are conducted under Section 465 (1) (c). Note that the same maximum punishment is usually available even though the actual crime agreed upon does not take place.  (except for murder conspiracies which do not have automatic parole delay as does murder)

Tips for Drafting Charges

You must prove the conspiracy named in the charge.  An accused charged with a conspiracy to traffic in cocaine cannot be convicted if the evidence establishes it was heroin.  If you aren't sure, don't specify the narcotic as the conspiracy charge is still valid without a specified narcotic.  (R. v. Saunders (1990) 56 C.C.C. (3d) 220 (S.C.C.)).

Failure to name the person(s) with whom the accused allegedly conspired does not make the indictment invalid but it certainly reveals incompetence.

SUGGESTED WORDING OF A TYPICAL CONSPIRACY CHARGE UNDER SECTION 465 (1) (C) OF THE CRIMINAL CODE

A, B, C (list all accused on trial) IS (use for only one accused on trial)/ARE  (use for two or more accused on trial) CHARGED THAT BETWEEN THE 


  DAY OF



19
 (start time period well before 

the first presently known event in a conspiracy which is discovered in operation, since accomplices and other emerging evidence may take you back a fair distance in time to its commencement and you want to avoid having to amend the charge)

AND THE

DAY OF


19
(usually finish the conspiracy time period the day after arrest has frustrated it, however, some conspiracies survive arrest)  AT THE CITY OF


IN THE REGION OF


AND AT


 (include all places where there is evidence that an overt act ( i.e. a step) took place including any community anywhere in the world where one or more of the conspirators met, planned or took action)

AND ELSEWHERE IN THE



OF 




(include applicable province(s) or country or countries so as to enable further 

evidence to be tendered without successful objection).  Wording with one accused on trial : HE/SHE UNLAWFULLY DID CONSPIRE AND AGREE WITH (name all unindicted co-conspirators here.)  Wording with two or more accused on trial:

THEY UNLAWFULLY DID CONSPIRE AND AGREE TOGETHER WITH 

(name all  unindicted co-conspirators here) 

THE ONE WITH THE OTHER OR OTHERS OF THEM (if there are only two in total including unindicted co-conspirators simply use the words "the one with the other") AND WITH A PERSON OR PERSONS UNKNOWN (include unless there is absolutely no way anyone else was involved) TO COMMIT THE INDICTABLE OFFENCE OF










(identify the offence generally, you need not give the same detail you would if charging the substantive offence; dual procedure offences (i.e.  summary or indictable) are presumed indictable for these purposes) THEREBY COMMITTING AN OFFENCE CONTRARY TO SECTION 465 (1) (C) OF THE CRIMINAL CODE.

Categories of persons who can be named as unindicted (not charged) co-conspirators
-
Accomplice witnesses

-
Deceased

-
Absconded

-
Convicted already

-
Not enough evidence

-
Diplomatic Immunity

-
Their case withdrawn

-
Their case Askov stayed

-
In jail outside Canada

-
Given immunity

· Deported

· We are unsure whether or not they are part of this conspiracy but there is some evidence connecting them with criminal activity of this type and connecting them with the accused.

ALTERNATIVES TO CONSPIRACY

In addition to the conventional offence (called the "substantive offence" e.g. robbery) there are several other alternatives to conspiracy:
ATTEMPTS

Criminal Code sections 24 and 463. This is often a difficult offence to prove and there are cases requiring the Crown to prove that the accused took every step except the last one. 

Note that there is no such thing as an attempt to conspire since this would amount to punishment for guilty intention alone (R. v. Dungey (1979), 51 C.C.C. (2d) 86 (Ont. C.A.)

PARTIES TO OFFENCES

Criminal Code Section 21 

Note that everyone who aids or abets ("abet" means encourage) an offence or omits to do something to aid an offence (e.g. customs officer deliberately neglects to inspect a truck knowing it contains contraband) is guilty of that same offence.  This is why we don't need conspiracy for conventional offences committed by several people.  The Customs Officer is guilty of smuggling and can be simply charged with smuggling.  There is no need to mention he is a "party " in the charge.

Note that Section 21(2) provides a route to conviction for an accused who did not plan or agree upon the offence actually committed, but who nevertheless knew, or ought to have known that the crime actually committed would probably result from the plan he was part of. 

If the facts could take this twist you don't want conspiracy (where a specific type of offence must be agreed upon), instead you want a conventional joint charge relying upon Section 21(2) to convict. You do not need to make any reference to Section 21 in such a charge, it is always there to help and can even be used together with conspiracy as is explained later in this chapter.

For example, if six men plan to hijack an aircraft using loaded sub machine guns and one of them while carrying out the plan shoots a pilot in the chest, they are all guilty of aggravated assault using section 21.

However, they would not be guilty of conspiracy to do anything other than forcibly confine, hijack, and possess the weapons unless we could prove that the shooting was part of the plan agreed upon.

COUNSELLING

Criminal Code Sections 22 and 464.

Counselling is useful in situations where a solitary subject propositions an undercover officer to commit a crime.  Although there can be no conspiracy, (since the undercover officer is not a participant in a genuine agreement) the subject can still be guilty of counselling even though the crime counselled is never committed.

Agreement is not required for counselling which has nothing to do with the agreement requirement of conspiracy. " Counselling " means advising or recommending ;  procuring including encouraging or persuading ; soliciting in the sense of urging and/or inciting in the sense of stirring up or stimulating someone to commit an offence. The offence of counselling can be proven by verbal encouragement alone without further participation. 

On the other hand the meaning of " abetting " which makes a person a party to the offence ( Criminal Code section 21 ) requires actual participation or the actual rendering of assistance in addition to encouragement. Usually counselling will be easier to prove than it will be to prove that the accused was a party to the offence. It is frequently a good idea to charge both counselling and the offence itself where there is any problem anticipated that the accused lacked the necessary participation to make him a party to the offence. ( R.v. Ford ( 2000 ), 145 C.C.C.( 3d ) 336 ( Ont.C.A. ) 

PARTIES TO A  CONSPIRACY

Accused persons can be parties to a conspiracy if they become aware of the agreement before it has been carried out , and aid or encourage other conspirators to pursue the object or purpose of the conspiracy even if they are not themselves participants in the agreement. To be a party to a conspiracy, the accused must know the object or goal of the conspiracy. Accordingly, the advantages of conspiracy and parties to the offence can be blended together while stirring the broth. ( R.v. Vucetic ( 1998 ),  129 C.C.C.( 3d ) 178 ( Ont. C.A. ) ; R.v. Berube et al  ( 1999 ) , 139 C.C.C. ( 3d ) 304 ( Que.C.A. ) 

BECOMING A CONSPIRATOR BY JOINING AN ONGOING CONSPIRACY 

It is very normal to convict accused persons of conspiracy who join ongoing conspiracies. Just bear in mind that we must prove more than the fact that they had knowledge of the unlawful plan. We must also prove that such persons adopted the plan as their own and agreed with one or more of the other conspirators to achieve the plan's objective. ( R.v. Lamontagne ( 1999 ) , 142 C.C.C. ( 3d ) 561 ( Que.C.A. ) 

WHO IS CAPABLE OF CONSPIRING?

Companies are capable of conspiring provided that the officer, employee or agent of the company who actually conspires normally had the authority to make the decision in question (assuming it was lawful).  In other words, a mailroom clerk cannot bring a company down for conspiracy to fix prices.  The responsible individual must believe they are acting at least partly for the corporation's benefit.  If their intent is to harm the corporation; the corporation is not guilty. R. v. Canadian Dredge and Dock Co. (1985) 19 C.C.C. (3d) 1 (S.C.C.)

Anyone of sane mind, twelve years or more of age, is entitled to stroll in the conspiracy garden at his or her risk.

WHO ESCAPES THE CONSPIRACY NET ?

a) Lawfully Wed Husband and wife

A husband and wife cannot be found guilty of conspiring together because in law they are one person and have only one mind.  (Kowbel v. R. (1954), 18 C.R. 380 (S.C.C.)).  The judges who came up with this concept had obviusly never been married!!  Please see Chapter 15 for an analysis as to how and why Parliament should change the law in this area.

Fortunately, this silly legal fiction has not been extended to common law spouses. (Ex Parte Cote (1971), 5 C.C.C. (2d) 49 (Sask. C.A.)). 

b) Undercover Situations 

An accused person cannot be convicted of conspiracy with an undercover police officer since there is no genuine agreement.  (R. v. Kotyszyn ( 1949), 95 C.C.C. 261 (Que. C.A.)).

However, two or more accused persons can still be convicted where they agree and an undercover officer only pretends to agree with them.

THE UNLAWFUL OBJECT ("the goal") OF THE AGREEMENT

This may be any indictable offence, dual procedure offence, or summary conviction offence. Dual procedure offences are presumed indictable because of the Interpretation Act.  Summary conviction offences can serve as unlawful objects. (Code section 465 (1)(d).  The unlawful object is not restricted to Criminal Code offences or Federal Statutes, and can be found in Provincial Statutes. Foreign crimes can also be the unlawful object.  (Code section 465 (3)).

JURISDICTION - WHAT CONSPIRACIES CAN WE TACKLE?

In addition to the globetrotting breakaways contained in sections 465 (3) and (4) of the Criminal Code, the case law has added further ways in which conspiracies with foreign connections can be prosecuted in Canada.

As long as there is a real and substantial link between the conspiracy alleged and Canada, a conspiracy case can be tried in Canada. Examples of real and substantial links include the following:

a)  planning or preparatory acts in Canada

b)  evidence that one of the accused was to receive his share of the proceeds in Canada

c)  evidence that a step was taken to carry out the plan in Canada or

d)  the end result was intended to be the introduction of unlawful property into Canada.

 (R. v. Rowbotham (1993) 85 C.C.C. (3d) 575 (S.C.C.))

Conspiracies in Canada to commit foreign crimes, and foreign conspiracies to commit Canadian crimes, can be prosecuted anywhere in Canada the prosecution chooses.   (Reference: Criminal Code Sections 465 (3), (4) and (5)).

ADVANTAGES OF CONSPIRACY PROSECUTIONS

1 Enable a broader picture to be presented to the court by enlarging what is relevant. 

Often this will permit a number of separate crimes to be included in the evidence and/or theintroduction of seemingly innocent isolated acts over a wide time span which collectively show a pattern of guilt. (Paradis v. R. (1933), 61 C.C.C. 184 (S.C.C.)). Conspiracy is the closest you will likely ever get in a courtroom to being able to legitimately throw everything but the kitchen sink at the accused.

2 Break down jurisdictional boundaries that tend to stifle effective prosecution.

Particularly  useful where the crime involved stretches across provincial and/or national boundaries.  Crime does not consider itself fettered by geography and neither does conspiracy.

(Reference: Criminal Code Section 465).  All that is needed is a real and substantial link between the conspiracy and Canada to enable prosecution.  No actual crime need take place in Canada.  There must simply be some evidence that the agreement is alive in Canada. (R.v. Rowbotham (1993) 85 C.C.C. (3d) 575 (S.C.C.))  You can run, but you can't hide from conspiracy.

3. May save the need for extradition.  

If the agreement is made in Canada to commit a foreign offence, the prosecution is viable in Canada (Code s. 465(3), as it also is if the agreement is made outside Canada to commit an offence in Canada, (s. 465(4).  

4. Enable the effective prosecution of cases where the investigation has not been fully successful and has yielded no physical seizure since the crime of conspiracy is complete at the moment of agreement (these are the so called "dry conspiracies).  Also enables prosecution of cases where the actual crime planned has not been committed.  An example of a conspiracy conviction resting upon wiretap evidence of agreement alone is R.v. Hancock and Proulx (1976), 30 C.C.C. (2d) 544 (B.C.C.A.)).

5. Avoids the difficult problem of determining when there has been an attempt since the legal test of attempt, (i.e. "beyond mere preparation") constitutes a trap for the unwary law enforcer. (R. v. Deutsch (1986), 27 C.C.C. (3d) 385 (S.C.C.). Usually the potential sentence for attempt is only half the sentence for the complete offence, whereas conspiracy carries the same maximum penalty as the complete offence even if nothing approaching preparation was done.  Any crime attempted by two or more people acting together is in fact a conspiracy.  Unless only one individual is involved in attempting to commit a crime, conspiracy often offers a better alternative to attempt.

6. Eliminates the defence that the accused "backed out" or was "cut out" of the common plan before the crime happened, since you are guilty of conspiracy the moment you agree, and it does not matter whether the agreement is carried out. (R.v. Kravenia (1955) 112 C.C.C. 81 S.C.C.))  An example of a valid conspiracy conviction even though one of three accused intended to " rip off "the other two and distribute cocaine for his own benefit is to be found (R.v. Hunter, Goshinman and Anderson (1985) 23 C.C.C. (3d) 331 (Alta.C.A.))  Conspiracy is somewhat like getting on a train. Once you get on, you're guilty no matter how short the ride.

7. Enables crime to be prevented and yet still prosecuted. Therefore, especially useful for serious crimes where personal injury or financial disaster may result if they are allowed to be carried out even subject to police scrutiny.

8. Very useful in high level criminal activities where the top echelon perpetrators do nothing that is criminal in itself and immunize themselves from the conduct of underlings. 

 The Crown need not prove that the accused did anything illegal beyond agreeing (United  States v. Dynar (1997) 115 C.C.C. (3d) 481 (S.C.C.))and can introduce evidence of the foul  deeds of the underlings to circumstantially show that the top men were part of the  conspiracy.  Especially useful is the concept that a pattern of isolated acts which  individually may be innocent, may in totality support an inference of conspiracy. Currency  recording and tracing systems (CRATS) have the potential to take investigations further up  the ladder and lend themselves well to the collection of evidence useful in conspiracy cases. 

9. Useful in cases where the association evidence is weak since conspirators need never meet and need not even know each other or communicate directly. All each must know is that he or she is part of a criminal agreement that goes beyond himself or herself. (D.P.P. v. Bhagwan (1970) 54 Criminal Appeal Reports 460 at page 472  House of Lords ))

10. Even if the conspiracy prosecution is unsuccessful, the Crown may still be able to  proceed upon the substantive crime if an actual crime is committed, and vice-versa,  particularly where the conspiracy has a wider object than the substantive offence.  It is  worthwhile knowing that you may be able to have two kicks at the cat in serious cases,  notwithstanding the Charter and double jeopardy, since the crime of conspiracy is very  different in character from the substantive offence. (Sheppe v. R. (1980), 51 C.C.C. (2d) 481  (S.C.C.); R. v. Villeneuve (1993) , 77 C.C.C. (3d) 171 (Que. C.A.)). 

11. When conspiracy is alleged, there is a better prospect that all the accused will be tried  together and will not be able to get separate trials. This is usually advantageous for the  Crown.  (R. v. Sternig (1975), 31, C.R.N.S. 272 (Ont. C.A.)).  However, conspiracy is not immune from splitting the accused into separate trials.(Guimond v. The Queen (1979), 44  C.C.C. (2d) 481 (S.C.C.)). 

12. Less precision in framing the charge is in practice tolerated by the  court.   (R. v. Bach (1974), 18 C.C.C. (2d) 383, (Ont. C.A.)).  For example: you can have a valid conspiracy to import an unspecified narcotic because the conspirators did not identify it.  However, once particularized (eg. conspiracy to import heroin ) the Crown is obliged to prove the offence as particularized.  (R.v. Saunders (1990) 56 C.C.C. (3d) 220 (S.C.C.)) 

13. Even though similar act evidence has become easier to introduce into a regular trial  there are no guarantees that it will be admissible. In conspiracy prosecutions, evidence that  would otherwise have to pass through the similar act filter to be admissible usually is admitted without question, and the admissibility of similar act evidence does not even need  to be argued. 

14. Conspiracy enables the Crown to try several crimes at once under the one umbrella of  conspiracy and avoid the risk of separation of charges which may weaken the case.  The jury's overall perspective will naturally tend to favour the Crown, the more crimes alleged against a particular accused the jury can see.   


15. A conviction for conspiracy can in practice cause a higher sentence to be imposed since  greater planning, premeditation and sophistication often accompany this crime.  This will of course also depend upon whether the substantive (i.e. conventional or actual) crime has  been actually committed.  It should be realized that one can still prosecute for conspiracy  where one or more of the offences which are the object(s) of the conspiracy have actually  been carried out. 

16. The use of the concept of the unindicted co-conspirator enables flexibility in the  selection of accused for prosecution and assists the admissibility of evidence involving  conspirators not on trial. No such device exists with respect to charges other than  conspiracy.  Although this concept can become unfair in leading to proof of guilt by  association alone, properly used, it can make more evidence legitimately relevant. 

17. Since conspiracy is a continuing offence, the parties to the offence can change constantly  and all who attach themselves to the agreement no matter for how long are guilty.  This is  a useful advantage in cases where the roles played by the accused are transitory and/or  complex. 

18. It is easier to obtain search warrants in cases which initially appear to be primarily rooted in a foreign jurisdiction , since evidence of planning ,or steps falling far short of actual crime, can be searched for. 

19. The prior crimes of Young Offenders can come back to haunt them in the form of a graduation present consisting of a conspiracy charge as an adult which includes the time period while a Young Offender, as well as adult conduct ,providing the same agreement continued in existence. Adult rules and penalties would apply to such a case  and the whole picture would be painted in one adult trial, rather than taking the adult back into the Young Offender system. 

20. Since conspiracy enables evidence to be tendered of prior criminal behavior or criminal tendencies relevant to the agreement, it becomes more difficult for the defence to raise entrapment in conspiracy prosecutions.  In most conspiracy cases there will obviously be reasonable suspicion that the suspect is already engaged in criminal activity making entrapment a dead issue. However, if this background wasn't before the court in a conventional prosecution limited to one crime, there could be room for the defence to succeed using entrapment.  (R. v. Mack (1988) 44 C.C.C. (3d) 513 (S.C.C.)) 

21. Conspiracy prosecutions can overcome limitation periods for the laying of charges.  (e.g. Bankruptcy Act has a five year limitation period.  Conspiracy to violate the Bankruptcy Act is a Criminal Code offence with no limitation).

22. Where witnesses are likely to be deported, die, or are otherwise unavailable to testify even before their evidence can be preserved at a preliminary hearing (using  section 715 of the Criminal Code to read it in at trial) conspiracy may be a solution since completed crimes don't need to be proven.  The case may not end up lost just because witnesses to the completed crime aren't available.

23. In these resource strapped times conspiracy prosecutions may prove more cost effective  than conventional trials if only one conspiracy trial becomes necessary as distinct from a  number of separate trials. Numerous separate trials could become necessary if accused  persons are granted severance (more difficult for the defence to obtain in conspiracy  prosecutions) or a number of crimes are spread across geographical boundaries. 

24. Even if the crime itself is factually impossible to commit, the accused can still be convicted of conspiracy to commit it.  (e.g. conspiracy to murder someone who unknown to the conspirators is already dead).  United States v. Dynar (1997) ,115 C.C.C. (3d) 481 (S.C.C.) 

DISADVANTAGES OF CONSPIRACY PROSECUTIONS

1. Since there must be at least two parties to a criminal conspiracy, the following danger areas can lead to a complete acquittal if not heeded:

a) A lawfully married husband and wife cannot conspire together; however, treated as one  unit, they can conspire with other persons.  (R.v. Rowbotham (1988) 41 C.C.C.(3d) 1 at page  71 (Ont.C.A.); 
 

b) Where one of two conspirators is acquitted, the first conspirator's conviction may be  quashed  (R. v. Funnell (1972), 6, C.C.C. (2d) 215, (Ont. C.A.)).  Note however, that where  the charge is withdrawn against one of two co-conspirators, that this is not the equivalent  of an acquittal and the conviction of the other conspirator is valid (R. v. Hamilton (1994) 94  C.C.C. (3d) 12 (Sask. C.A.)) at p. 35) 

To some extent, this disadvantage can be overcome by the inclusion in the charge of the words "with a person or persons unknown" but there must be genuine unknowns in the evidence to avoid this danger.  Some inconsistent verdicts in separate trials may survive, (Reference: Guimond v. The Queen (1979), 44 C.C.C. (2d) 481 (S.C.C.)) but this remains a dangerous area.  Conspiracy should be avoided if there is a likelihood that only one conspirator in a two person conspiracy will be convicted because the case is only strong against one.  If you must have conspiracy, then only prosecute the one accused.

c) An accused cannot conspire with an undercover police officer since there is no meeting of the minds. (R. v. O'Brien (1954) 110 C.C.C. 1 (S.C.C.))

2. We cannot call the husband or wife of an accused conspirator (even if that accused is not  on trial due to having absconded, etc.) to testify against the remaining co-conspirators.  (R.  v. Singh and Amar [ 1970] 1 C.C.C. 299 (B.C.C.A.)).   Despite it's apparent lack of logic, this  old case has never been over-ruled, or disapproved of by other courts.   If you really need  this witness, this disadvantage can be overcome by eliminating the allegation of conspiracy  against the witness' spouse and likewise making no allegation that the spouse is an un- indicted co-conspirator. 

3. Conspiracy prosecutions tend to intimidate some judges who lack knowledge of the law  in this area.  Some judges may be inclined to take drastic steps to avoid hearing the trial at  all, or give such terrible jury charges that the Court of Appeal sends the case back for a  second trial.  Good examples of the proper way to instruct juries are to be found in the  cases of R. v. Carter 1982, 67 C.C.C. (2d) 568 (S.C.C.); and R. v. Filiault (1981), 63 C.C.C. (2d)  321 (Ont. C.A.). In addition, if not carefully organized and clearly explained by the  prosecutor, a jury may get lost in the evidence and become confused.  A clear and well constructed opening address by the prosecutor is of vital importance . 

4. Conspiracy may not be listed as an extradition crime on some treaties with foreign countries ; accordingly, the erroneous inclusion of conspiracy in the warrant of apprehension or other key extradition documents can lead to problems.  All conspiracies which attract a potential penalty of one year or more in jail are covered for extradition from the United States to Canada, but summary conviction conspiracies are not.

5. An accused cannot conspire with his own one man corporation and a husband and wife cannot conspire with their wholly owned company.  (R. v. McDonnell (1977), 1 A11 E.R. 193 (C.C.A.)).

6. There is some potential danger in proving more than one agreement;  each conspiracy  charge must be confined to only one agreement. Be careful that the conspirators had the  same ultimate offence in mind or that at least the ultimate offence was obvious to anyone  involved in the planning.(R. v. Cotroni and Papalia (1979) 45 C.C.C. (2d) S.C.C.) and R. v.  Jean and Piesinger (1979, 46 C.C.C. (2d) 176 (Alta, C.A.).  A thief and a receiver of stolen  property cannot be guilty of conspiracy to possess stolen property since they are not  agreeing to commit the same crime.  Similarly drug addicts can't conspire with traffickers  since possession and trafficking are different offences.  Accordingly, conspiracy is not well  suited to some situations where chains of distribution hit street level. 

The prosecution must prove the conspiracy alleged. Where the charge alleges that the accused conspired together for a common purpose, but the prosecution proves only that some of those accused had conspired with one of their number, each for their own individual purposes, no common purpose such as that alleged has been proven, and the prosecution fails. (R.v. Patterson (1985), 18 C.C.C.(3d) 137 at page 143 (Ont.C.A.) affirmed (1988) 39 C.C.C.(3d) 575 (S.C.C.)Accordingly,the so -called"wheel "conspiracies , where there is only one hub and many separate accused as the spokes, are best not joined together as if they were one conspiracy,when in reality there are as many conspiracies as there are spokes.

7. It is undesirable to charge and prosecute conspiracy where the only evidence of  conspiracy is evidence proving the actual commission of a completed crime. Section 21 of  the Criminal code serves quite well in such cases and difficulties will be avoided similar to  those experienced by the trial judge in the case of R. v. Baron and Wertman (1977) 31 C.C.C.  (2d) 525 (Ont. C.A. ) (a conspiracy to commit murder prosecution) where the complexity of  the conspiracy charge to the jury caused the trial judge to err, necessitating a new trial.  In  other words, do not use conspiracy just for the mystique; make sure a real advantage will  be achieved with a bias against using conspiracy unless a regular charge has drawbacks. 

8. Conspiracy must be avoided where two or more accused have acted independently of each other to commit the same offence. (e.g. where "A" attempts to obstruct a police officer and then "B" with no prior consultation, goes to "A"'s assistance and also obstructs the officer.)  They may well be parties to the same offence pursuant to Section 21 of the Criminal Code but this is not a conspiracy.  For conspiracy there must be a mutual or joint decision to pursue a common object.  Knowledge that someone else is committing a crime followed by commission of the crime oneself, is not enough for conspiracy in the absence of agreement. (R. v. Douglas (1977), 33 C.C.C. (2d) 395 at page 406, Ont. C.A.) ; R. v. Kelly (1984), 41 C.R. (3d) 56 (Sask. C.A.);  R.v. Cebulak (1988) 46 C.C.C. 437 (Ont. H.C.J.)).

9. Certain crimes can be proven through a concept known as wilful blindness  (i.e. it is not a good enough defence to say you did not know the exact crime if you knew the act was criminal).  The law will presume knowledge in such circumstances. The wilful blindness concept does not apply to conspiracies.  If you need wilful blindness you should avoid conspiracy.  (Sansregret v. R. (1985), 18 C.C.C. (3d) 223  (S.C.C.)) ; R.v. Lamontagne ( 1999 ) , 142 C.C.C. ( 3d) 561 ( Que.C.A. ) 

10. You cannot attempt to conspire to commit an offence since this would amount to punishment for guilty intention alone. However the offence of counselling would apply.  (R. v. Dungey (1979) 51 C.C.C. (2d) 86 (Ont. C.A.)).

11. A husband or wife is not compellable to give evidence against the other in conspiracy cases although they are compellable for certain specified crimes and an attempt to commit these specified crimes. (Reference: Section 4 Canada Evidence Act).  However, a husband or wife is competent against the other in conspiracy cases if they are irreconcilably separated at the time of the testimony.  (R. v. Salituro (1991), 68 C.C.C. (3d) 289 (S.C.C.)).

12. Beware the defence of "conscious parallelism" (the "mere follower" defence) as recognized in Atlantic Sugar Refineries Co. Ltd. et al v. Attorney General of Canada (1980), 54 C.C.C. (2d) 373 (S.C.C.).  It is a valid defence to a conspiracy charge that the accused persons did not actually agree, but merely tacitly or passively went along as followers.  This would not be a defence to the substantive crime if they were individually charged.

13. Conspiracy trials may end up taking much longer than their substantive counterparts.  Just because it is possible to  pack more evidence into a conspiracy trial does not mean that a lengthy ordeal is a good idea. For one thing, the risk of legal error increases with duration. Trials are no fun the second time around after the Supreme Court of Canada has dissected them. However, some trials will take roughly the same length of time regardless of whether or not conspiracy is alleged.  May I suggest that the cardinal rule ought to be not to use this deadly weapon unless the advantages clearly overwhelm the disadvantages.

14. When alleging conspiracy, you are proceeding under the Criminal Code and are not  entitled to the documentary evidence advantages of specific statutes such as the Customs  Act and the Immigration Act which make it easier to introduce certain official documents  into evidence.

15. When conspiracy is alleged, you lose the ability to convict an accused of a crime which  he did not agree to but which he nevertheless knew or ought to have known would be a  probable consequence of carrying out the criminal plan.  In other words, if the crime  actually committed is different from the crime agreed upon, you need section 21 (2) of the  Criminal Code and not conspiracy.  (R. v. Simpson (1988) 38, C.C.C. (3d) 481 (S.C.C. 

16. Where a murder has actually taken place, the conspiracy penalties cannot match theparole ineligibility penalties or the automatic life sentences of first or second degree murder.

17. The court has no power to delay parole in a conspiracy sentence situation since  conspiracy is not listed in the schedule to section 743.6 of the Criminal Code (except  conspiracy to commit murder) which sets out many other crimes for which they judge may order that the offender serve half his sentence before he can be released on full parole. 

18. Section 94 of the Immigration Act enables one accused alone to be prosecuted for  organizing illegal entry into Canada and provides for a substantial maximum sentence.   This trumps conspiracy's need for a duet of two or more conspirators. 
GETTING RID OF SOME MYTHS

· The commission or attempted commission of an actual crime is not required. The crime of conspiracy is complete once there is agreement; nothing further need happen.  Further happenings are gravy, not the bread.  Subsequent 
failure, even repentance, mitigates sentence only. (R. v. Douglas (1991), 63 C.C.C. (3d) 29 (S.C.C.)); United States v. Dynar (1997) 115 C.C.C. (3d) 481 (S.C.C.)

· There is a myth that direct evidence is required.  Some investigators wrongly believe that nothiing short of the exchange of blood in a taperecorded meeting will do.  In fact, written documents evidencing agreement, wiretaps, etc. are not necessary because agreement can be inferred from the actions of the alleged conspirators.  In practice many conspiracy cases are proven by circumstantial evidence alone.(R. v. Filiault (1981), 63 C.C.C. (2d) 321 (Ont. C.A.) affirmed (S.C.C.)).

· The prosecution is not required to prove that all the accused persons charged were involved in the conspiracy, only that an individual accused participated with at least one other person named in the charge.  That other person can be charged ( indicted) or named as an unindicted co-conspirator, or even mentioned in the charge as an unknown.(R. v.Lindquist (1985), 40 Alta. L.R. (2d) 392 C.A.)).

· An individual accused need not participate in the activities (overt acts) of the conspiracyas long as he or she has been involved in the formation of the agreement.  An individual can also become guilty by joining an ongoing conspiracy. (Belyea v. R. (1932) 57 C.C.C. 318 (S.C.C.)).

· It is not necessary for all the conspirators to intend to themselves commit the offence upon which the agreement is reached.  For example, it is enough that one accused agreed to supply cocaine to another, knowing that the other accused would use the cocaine for resale.  This is sufficient to prove a conspiracy to traffic in cocaine. (R. v. Genser (1987), 39 C.C.C. (3d) 576 (S.C.C.)).

· The failure to name the person or persons the accused allegedly conspired with is not fatal.  (R. v. B. (T.L.) (1989), 52 C.C.C. (3d) 72 (N.S. C.A.))

· A charge of one conspiracy to commit several offences in perfectly valid. The charge relates to the conspiracy itself, not the offences which are the object of the conspiracy.  A conspiracy can easily have as its object the commission of more than one offence.  (R. v. Patterson (1987), 60 C.R. (3d) 107 (S.C.C.) affirming (1985) 18 C.C.C. (3d) 137 at p. 143 (Ont.C.A.))

· The acquittal of one of two co-conspirators in a separate trial does not necessarilyinvalidate the conviction of the other.  (Guimond v. R. (1979), 44 C.C.C. (2d) 481 S.C.C.)).

· It is not necessary to prove that an accused conspirator applied his or her mind as to how the object of the conspiracy was going to be carried out. Providing there is proof of agreement with intention to commit the offence which is the object of the agreement, there is no need to prove anything more than recklessness as to how the crime was to be carried out.  (R. v. Lessard (1982), 10 C.C.C. (3d) 61 (Que. C.A.)).  In other words, a conspirator need not be involved in the detailed planning of a crime or in actually carrying it out.

· One conspirator can be put on trial alone even if the other conspirator(s) could be brought to trial but are not. (R. v. Frawley (1894), 1 C.C.C. (Ont. H.C.J.)).

· There can be a conviction for conspiracy to commit an offence, and yet an acquittal on a charge of committing the same offence.  Likewise, there can be a conviction for the actual offence and an acquittal for conspiracy to commit this same offence. The rationale is that an agreement to commit a crime is different from actually committing it.  (Sheppe v. R. (1980), 51 C.C.C. (2d) 481 (S.C.C.)) ( R. v. Kravenia (1965) S.C.R. 184 S.C.C.)) (R. v. Villeneuve (1993) 77 C.C.C. (3d) 171 (Que. C.A.))

· Proof of only one of the objects of a conspiracy charge alleging multiple objects is sufficient. (R. v. Patterson (1987), 60 C.R. (3d) 107 (S.C.C.) affirming (1985) 18 C.C.C.(3d) 137 (Ont.C.A. ) ; R. v. Patten (1990) 61 C.C.C. (3d) 332 (B.C.C.A.)) For example,  if the same charge alleges conspiracy to traffic in cocaine and possess stolen property, but the evidence only proves a conspiracy to possess stolen property, we still win.

· The fact that one of the co-conspirators has pled guilty to the conspiracy (or any other related) charge is not evidence against any of the other accused conspirators and the jury must be warned accordingly.  The guilty plea is also not evidence that there was a conspiracy.  You need to call the accused who pled guilty as a witness is order to start the evidence ball rolling.  (R. v. Desgroseilliers (1986) 13 O.A.C. 225 (Ont. C.A.) leave to appeal refused 21 O.A.C. 236 n (S.C.C.)); R. v. Paquet, Guest and Green ( 1999 ) , 140 C.C.C ( 3d ) 283 ( N.B.C.A. ) 

· Even if the existence of more than one conspiracy is proven during a trial, a conviction is valid as long as the conspiracy alleged is proven. (R. v. Douglas (1991), 63 C.C.C. (3d) 29 (S.C.C.)).

· Sorry, the defence of duress is available on conspiracy charges as well as substantive charges. ( R.v. Valentini ( 1999 ), 132 C.C.C. ( 3d ) 262 ( Ont.C.A. )

· There is a myth that association evidence is mandatory in conspiracy prosecutions.  It is not necessary to show that the parties to a conspiracy were in direct communication with each other or even that they were aware of the identity of the other conspirators.  Each need not know all the details of the common scheme.  They need only be aware of the general details of the common scheme and intend to adhere to it.  Accordingly, in some conspiracy prosecutions the accused actually have to introduce each other for the first time in court. (R. v. Longworth et al (1982) 67 C.C.C. (2d) 554 (Ont. C.A.))

· Despite the myth that all of the words in a conspiracy indictment must be proven or the sky will fall down, all we really have to prove is that an agreement occurred within the time frame alleged in the indictment, that it had as its object the type of crime alleged in the indictment, and that it involved at least two persons, one of whom is an accused. (R. v. Douglas (1991), 63 C.C.C. (3d) 29 (S.C.C.)).

TIPS AND RULES OF THUMB IN CONSPIRACY PROSECUTIONS

· Don't take on more than seven accused in any one trial before a jury.  The prosecutor may be overwhelmed by defence counsel and the jury can easily become confused.  Split it up naming those not on trial at the moment as unindicted.  Starting with the lower echelon and calling the upper echelon as witnesses could produce some guilty pleas from the lower echelon as their bosses apply pressure.  When you're ready, do a backflip and prosecute the upper echelon naming the lower group as unindicted co-conspirators calling the lower echelon as witnesses.

· Don't use conspiracy if the evidence is confined to one crime which actually happened.  Parties to the offence provisions in Section 21 of the Code can readily handle these situations.

· Prosecutors may achieve success with juries by comparing the conspiracy on trial to a baseball team, or a ship's crew, who all have a common objective, know their respective roles, and don't need to discuss the agreement since it is what has already caused them to work together.

· Event flow charts and association charts labeled in neutral language can be made exhibits once the court is convinced that you have the evidence  to support the chart.  Such visual aids can be effective persuaders while removing confusion. Investigators who include such charts in the Crown brief invariably find they have more responsive Crown Attorneys and more alarmed defence counsel.

The Co-Conspirators Exception To The Hearsay Rule

There are no special rules of evidence applicable to conspiracy cases; just a very few unique rules of procedure.  The evidentiary rule that acts done or  words spoken in furtherance of a common plan are admissible against all the accused who were part of the plan, applies to all criminal charges, not just conspiracy.  (R. v. Koufis (1941), 76 C.C.C. 161 (S.C.C.), R. v. Falahatchian (1995) 99 C.C.C. (3d) 420 (Ont. C.A.))

In order for this power assist to work for us in conspiracy cases there must first be some evidence properly admissible against each accused of some conduct or words spoken by him or her that permits the inference to be drawn that he or she was a participant in the conspiracy alleged.  Otherwise, a non-suit will result, and the case is over against that particular accused.  A three step reasoning process is involved:

1) At the close of the Crown's case, there must be evidence upon which a properly instructed jury could find a conspiracy existed. Otherwise the entire case is over, then and there against all accused.

2) If the judge or jury is satisfied that a conspiracy existed, they must next decide, based only on evidence admissible against each accused, whether or not that particular accused was probably a member of the conspiracy.

3) Only if the judge or jury are satisfied that a particular accused was probably a member of the conspiracy charged, can they next use the actions and words spoken (before arrest) of other alleged co-conspirators which involve this particular accused, to decide the guilt of this particular accused beyond a reasonable doubt.  In other words, this deadly cross-pollination process is only supposed to begin at a fairly advanced stage in the reasoning process. 

The leading cases on this the so-called co-conspirators exception to the hearsay rule are:  (R. v. Carter (1982), 67 C.C.C. (2d) 568 (S.C.C.); and R.v. Duff (1994) ,90 C.C.C. (3d) 460 (Man. C.A.))

Note that the actions or words spoken must actually be in furtherance of the plan to be admissible against alleged conspirators not present at the time. Accordingly boasting, or actions done for the personal purposes of an individual conspirator not tending to further the plan would not qualify.

CRIMINAL ORGANIZATION LEGISLATION - A Sheep in Wolves' Clothing 

In response to the vicious gang war between the Hells Angels and the Rock Machine, which claimed the life of an innocent young boy in an  explosion, Parliament enacted criminal organization amendments to the Criminal Code found in section 467.1. proclaimed in force on May 2, 1997. 

Although hoped to be the Canadian equivalent of legendary American statutes , the Canadian law has not gone anywhere near that far. In fact this legislation requires proof of a number of ingredients well beyond the crime of conspiracy, and ends up being considerably more difficult to prove than the existing offence of conspiracy.  

In the author's opinion, Parliament ended up giving law enforcement a device labelled as a warhead which in fact contains explosives suitable for not much more than a fireworks display. This device is not going to make any meaningful impact against the bikers. It hasn't even dented their fenders in the three and one half years it has been on the books, and the chances of it reducing the bikers to quivering hulks is the future is  nil unless it gets a shot of adrenaline in the form of further amendments.Although there are some worthwhile advantages to these amendments, in my view the significant  advantages are confined to wiretapping and bail hearings. 

No doubt this is why there have been few such prosecutions throughout the country and few if any concluded trials. The author has been involved in two such prosecutions to date which have included several guilty pleas to the criminal organization offence, but no verdicts after trial as yet. 

The Seven Ingredients of the Criminal Organization Offence 

Basic to understanding and using these amendments is the definition of  "criminal organization" found in the amendments to Section 2 of the Criminal  Code. 

All of these seven ingredients must be proved by the Crown beyond a reasonable

 doubt . It is rare for any crime to have this many essential ingredients any of which 

can spell defeat for the prosecution. 

The essential ingredients are as follows: 

1) the organization must be identifiable as an organized group or association although it can be informally organized ( ie : it must have some sort of structure and will usually have a heirarchy, a leader , a name, and some sign or symbol or means of identification );  however there are no specific requirements. Accordingly a highly fluid group whose participants change frequently with no apparent leader or structure ( such as is often  the case with groups of armed robbers where the cast changes from robbery to robbery with  ) would not qualify . ( there is no such requirement for conspiracy 

2)  the organization must have five or more members ;(as opposed to conspiracy which only requires two or more persons who don't have to be members )

3)  One of the organization's primary activities must be the commission of an indictable offence  having  at least a five year maximum sentence  ( not required for conspiracy ) and 

4) ;  one or more of the members of this organization must within the previous five years have committed a series of offences ( ie. at least two ) of the type specified ( eg. arson ) or presently engage in the commission of a series of such offences ( not required for conspiracy ) 

5) We must prove "participation in ", or "substantial contribution to the activities " of the criminal organization by each accused on trial. We must also prove that the participating or contributing individual knew that they were involved with a criminal organization. ( not required for conspiracy ) 

6) We must also prove that each accused was a party to a five year maximum indictable offence (no actual offence is required to be committed for conspiracy , agreement to commit an offence is enough ) 

7) Last we must prove that the offence committed by each accused was actually carried out " for the benefit of , at the direction of, or in association with " , this same criminal organization. ( not required for conspiracy ) 

It can readily be seen that the criminal organization offence probably requires proof of not less than three offences ; two to establish the series , and each accused must be  a party to a further offence. 

In stark contrast conspiracy requires proof of only three relatively easier ingredients and the commission of no actual ( substantive ) offences ( United States v. Dynar ( 1997 ) , 115 C.C.C.( 3d) 481 ( S.C.C.) :

a) two or more persons 

b) agree  to commit an unlawful act 

c) which they intend to carry out 

Primary Activity Requirement 

It is unfortunate that this  new definition requires that the " primary activity " be the  commission of an indictable offence. It would obviously be preferable for law enforcement  if the primary activity could have been the commission of  indictable offences, since we  could more easily assemble a "series " of five year indictable offences by relying upon different crimes if necessary.  However, since the definition of "criminal organization" in  section two of the Code goes on to refer to a "series of such offences" we appear to be  restricted to proving a series of the same offence.  

Primary activity may be easier to prove than primary purpose. Clearly the commission of crime need not be the only activity of the group which can obviously pusue lawful activities as well, but primary does mean a main or fundamental or basic activity.  It may prove very difficult for law enforcement to determine all of a group's activities which may make it difficult to know what the primary or main activities are. 

This last ingredient could create a formidable hurdle in many situations.To use an arson example, the organization must be proven to have an arson agenda and one or more of its members must have committed at least two arsons were committed by this organization in the previous five years. Even though two prior convictions aren't required,  we are still going to need to actually prove two prior arsons to qualify.  Attempts, counselling , or conspiracy don't count.  We don't need to prove which member or members actually did the previous two arsons, but we do have to prove that a member or former member of this organization  (or two different members ) was engaged in at least two arsons in the past five years immediately preceding our charge.  We  have to connect these two prior arsons to this organization beyond a reasonable doubt just to get in the door.

Because of the requirement that the organization be an organization " having " a primary activity, it would appear that criminal organizations can come and go and that the prosecution cannot rely upon past success in branding an organization a criminal organization. 

This need to re-invent the wheel in every trial will make it difficult because the organizations will obviously learn from their experience at trial. Parliament needs to help us out here. A judicial finding of criminal organization should serve as admissible evidence in future trials as a form of notice to persons inclined to remain associated with the organization or to join it. 

The Next Hurdle- Proving "Participation "

The good news is that non- members such as motorcycle gang strikers or prospects will be captured by this new offence. Likewise so will financiers and corrupt officials who are non- members. 

We have to actually prove that the accused is at least a party to an actual  crime  that has been committed to get in the door to use this new offence. In effect we have to achieve double proof, and only then do we get a shot at a fourteen year maximum with no minimum. Since many of the crimes such organizations are involved in already carry fourteen year maximums, this new offence is not as attractive to prosecute as it first appears. 

The Sentence Illusion 

Although the amendments require a consecutive sentence, do not leap for joy because the well established sentencing principle of totality will kick in. As you know , a man who commits ten armed robberies worth ten years each, does not receive a one hundred year sentence in Canada. All that will happen is that his other sins will be discounted to make room for the criminal organization sentence so that the btotal is what it would have been all along. To make this crime worthy of the grief involved in proving it, and considering that dedicated career criminals with some sophistication will invariably be  involved, Parliament owes us a minimum sentence of at least five years without eligibility for parole. 

However, the new offence does carry major wiretap and bail advantages. accordingly, the wisest approach may be to wiretap with it, and prosecute  either  without it , or using it as a "tag along " to  help with admissibility of evidence at trial.

Advantages contained in the Criminal Organization Criminal Code Provisions 

Wiretap Bonuses 

Wiretap Authorizations can be obtained for up to one year at a time  (new section 186.1 ) for criminal organization offences. These offences can be either a s.467.1 offence or any other offence committed for the benefit of, at the direction of, or in association with a criminal organization (e.g. contract murders )Tracking warrants are not included.
This will come as a relief to beleaguered affiants who presently need to commence  preparation of the next affidavit as soon as the ink is barely dry on the last authorization  since the sixty day expiry comes very quickly in complex long term projects .  However, since most productive wires yield additional targets or new focus relatively frequently, affiants will not need Employment Insurance as they will be back before the judge long before a year has expired.

Wiretap authorizations for criminal organizations offences  do not require that the  " investigative necessity " grounds be satisfied. It is not necessary to show failure, urgency  or that the investigation is unlikely to succeed. ( new sections 185 ( 1.1 ) and 186 (1.1).  This is a significant advantage since the most difficult part of writing non- consent paper is  satisfying investigative necessity.  Note however that if you choose to proceed this way ,  your authorization will only be for a section 467.1 offence (participation in a criminal  organization) and/or for a named offence committed for the benefit of, at the direction of,  or in association with a criminal organization.(Section 185 (1.1). The list of wireable offences  in section 183 has been expanded to include all criminal organization type offences as long  as the maximum sentence is five years or more.   Plain view will still apply and any other  offence disclosed which is not a criminal organization connected offence can still be  prosecuted using the intercepts as is the case in conventional wiretaps.  

Automatic Admissibility of Similar Acts and Prior Crimes  

In order to prove the new offence, all manner of prior criminality will become  automatically admissible as relevant to satisfy the new requirements. (eg. to show the  required "series of offences"; to show that there is an organization; to show who the  members are etc.)  

Parole Eligibility Delay

The new offence , unlike conspiracy, has been added to the list of offences which enable a judge to delay parole eligibility for full parole to one half the sentence or ten years, whichever is less.However, the appellate courts have restricted such sentences to the worst type of offenders and exceptionally aggravated cases which invariably means there must be a serious prior record.

Reverse Onus Bail

These new amendments add criminal organization related offences to the list of crimes which trigger the reverse onus upon the accused to show why he should be released from custody. (Code section 515 (6) (a). This enlarged list also includes any other type of organized crime allegation and is not limited to the new Section 467.1  "participation" offence.  Any offence committed for the benefit of, at the direction of, or in association with a criminal organization carrying a maximum penalty of five years or more qualifies.  The charge itself would need to reveal the organized crime aspect right in the wording of the charge in order to receive the benefit of this welcome power assist.

The author has recently conducted several different criminal organization bail hearings simultaneously against multiple accused charged with the criminal organization offence. The results to date have been gratifying. The secret seems to be to thoroughly call evidence from the officer in charge of the investigation or at least an officer with in depth knowledge so that the court will see the scope of the activity and the strength of the Crown's case . Excerpts from particularly probative wiretaps can be played at the bail hearing or transcripts filed without prior notice or any other formality. ( Code section 518 (1) (d.1). Since we are obliged to make disclosure in any event we might as well showcase the evidence at the bail hearing. 

It may be useful to analogize the criminal organization in argument at a bail hearing to a business corporation which carries on regardless of the incapacity of an individual senior executive  unless the senior management are all unable to act. In many criminal organization situations the organization's crimes will continue  unless most if not all of it's members remain incarcerated. If the evidence demonstrates this " business as usual " continuity when individual members of an outlaw motorcycle gang are incarcerated there is a basis for an argument under the second and third grounds for detention. 

Experience teaches that there may not be a trial for those accused detained at a bail hearing where the detention order survives a bail review . Guilty pleas without Crown inducements may be the inevitable result of facing the prospect of lengthy pre -trial detention in a complex case.

Other Points Worth Noting 

· There is no requirement that the organization or any of its members is motivated by profit 

· A corporation can be one of the five members ( see Criminal Code definition of person ) 

· It appears that the organization could be a sub-group of a larger group 

· Since it is the group's primary activity that counts, there appears to be no requirement that each individual member share the same criminal focus as is required for the group itself to qualify. 

· There has been plenty of discussion within the legal community to the effect that the criminal organization  amendments to the Code are unconstitutional. Unfortunately, there have been very few prosecutions for the criminal organization offence since the legislation was enacted in May 1997. Obviously we will never know the constitutional validity, unless and until it is tested. As pointed out above , there are many ingredients which must be proven. This offence goes way beyond guilt by association or guilt by membership which certainly would attract successful Charter challenge if they were effectively all it took to prove this offence. But much more proof is required including proof that each individual accused was a party to the same category of substantive offence as the required series of prior offences. It strikes me that there are so many specific essential ingredients built into this offence that the offence itself would not likely be ruled unconstitutional. 

There is no question that a very substantial evidence package could be assembled to justify this legislation under Section One of the Charter as a reasonable limit in a free and democratic society even if it is found to breach the Charter. The most vulnerable part from the point of view of a Charter challenge does not appear to me to be the offence itself, but rather the wiretap provisions which do not require a demonstration of conventional investigative necessity. However, most criminal organization wiretap affidavits will satisfy the  " unlikely to succeed " ground in any event particularly since " success " means success against all culpable parties and also means the creation of a viable prosecution. Accordingly,most criminal organization wiretaps would likely survive scrutiny under section 24 ( 2) of the Charter even if the legislation were to be declared unconstitutional , particularly if the affidavit justifies the actual interception period requested in excess of the conventional sixty days. This is quite important since interception beyond sixty days is uncharted constitutional water. It would be very prudent to ensure that wiretap affidavits address the conventional grounds even though the legislation doesn't require it. 

It is not as if all the prosecution's eggs need to be placed in one basket while risking a major prosecution.The same trial can readily include additional overlapping multiple object conspiracy counts . Assuming that an individual could not be convicted of both a conventional conspiracy and the criminal organization offence on the same facts, we would still have a valid conviction for the conventional conspiracy even if the criminal organization conviction should fail on appeal.

If we can introduce enough evidence that one of the organization's primary activities is criminal ( and we do not appear to be restricted to proof of a series of just one type of offence or just one primary activity ) , a jury can be persuaded that the upper echelons of a sophisticated criminal organization could not manage that organization without awareness and direction of its criminal activities. We will however likely need insider evidence ( of an individual of sufficient status within the organization to have the knowledge ) , evidence corroborating the insider,  as well as expert police evidence as to the heirarchy , structure , and activities of the organization to prove it. 

The only other realistic method of proving a criminal organization case is to have cogent electronic interception evidence derived from strategically placed probes in rooms and vehicles and other unexpected locations  stimulated with a comprehensive and innovative stimulation plan. 

USING CONVENTIONAL CONSPIRACY CHARGES AGAINST CRIMINAL ORGANIZATIONS

Conventional conspiracy prosecutions will generally be easier to prove than criminal organization charges, since only an agreement between two persons to commit crime is required . No actual crime need be committed and obviously no series of offences is required. 

Accordingly, multiple object  conventional  conspiracies may be better suited to criminal organizations as explained below.

However, the criminal organization offence does carry major wiretap and bail advantages. The wisest approach may be to wiretap with it if it is legitimately under investigation, but depending upon the evidentiary yield, to prosecute without it . There is no question that a criminal organization charge will help with admissibility of evidence such as similar fact evidence at trial which will in effect become proof of the series of offences which the criminal organization charge requires. 

Conspiracy provides an avenue to attack conspiratorial organizations such as outlaw motorcycle gangs.  For example , if an investigator is fortunate enough to find a club charter which  sets out the crimes members are expected to commit, in that event, proof of membership in the organization would support an inference of conspiracy. Similarly ,unique markings on club colours possessed by an individual member may support an inference when taken together with expert evidence of the crime or crimes that member has already committed even though no details are known and no conventional charge would work. When using conspiracy to attack criminal organizations, the objects of the conspiracy could be all those crimes which there is evidence the criminal organization commits ; since a valid conspiracy may have more than one object.  (R.v. Patterson (1987) 60 C.R.(3d)107 (S.C.C.) affirming Ont. C.A. (1985 ) 18 C.C.C.(3d) 137 at page 143). (R. v. Patten (1990) 61 C.C.C. (3d) 332 (B.C.C.A.))

For example, if we were to use conspiracy against an outlaw motorcycle gang in this manner, we might have only one charge ( ie : one count )that the accused conspired to commit extortion, arson, murder, cocaine trafficking etc.

We are entitled to fire in all the evidence we have on all of these different crimes into the trial of this one count.  All we have to prove is an agreementto commit any one of the listed crimes and that each particular accused was a participant in the agreement to commit that offence.  (R. v. Patterson and R. v. Patten mentioned above)  By maximizing our ability to introduce evidence, we maximize our chances of success.  If we prove the agreement was to commit more than one of the named crimes, so much the better for sentencing purposes.  Note that we don't have to prove that any crime was actually committed, just that it was agreed to.  By prosecuting in this manner, we are attacking the disease which is the dedication to commit crime, not the symptoms of the disease which are the actual crimes committed.

Conspiracy to Commit the Criminal Organization Offence

Where the proveable conduct of an accused falls short of the required "participation", but the proof is sound that a criminal organization within the new Criminal Code definition exists ; the new amendments specifically permit    prosecution for conspiracy to commit the indictable offence of participation in a criminal organization. Attempt and accessory after the fact  prosecutions are authorized as well.  (See the definition of "criminal organization offence" in Section 2 of the Code). These techniques could be applied to criminal organizations in their infancy where the required series of prior offences do not yet exist.

Overlapping Federal / Provincial Prosecutorial Jurisdiction in Criminal Organization Prosecutions 

Section 467. 2 of the  Criminal Code permits the Federal Crown to prosecute a criminal organization case if all or even part of the criminal organization offence arises out of conduct that is within exclusive federal jurisdiction. Since drug trafficking seems to be a common denominator in most if not all outlaw motorcycle organizations, the Federal Crown will have jurisdiction if a

 " federal offence " such as drug trafficking is part of the admissible evidence.

As I understand the jurisdictional situation,  because the criminal organization offence is contained in the Criminal Code and because of Section 467.1 (2) , the Provincial Crown will always have jurisdiction over a criminal organization prosecution even if the organization is involved exclusively in a " federal " series of offences. 

Accordingly,  we have a situation where the Provincial Crown will always have jurisdiction to prosecute , and the Federal Crown will frequently have overlapping jurisdiction to prosecute. This is a situation tailor made for co-operation between the  prosecuting authorities and may enable there to be two prosecutors in some cases, one federal and one provincial in the same case . Alternatively,  there is ample precedent for one agency deeding its jurisdiction to the other. The common sense rule of thumb in such handoffs has traditionally been that the agency with the most serious crime takes the case. 

BATTLING  OUTLAW  BIKERS  IN  THE  COURTS

Battling well resourced outlaw bikers in the courts is not an easy task , but there is cause for optimism by reason of some of their  unique  characteristics which I suggest make them easier to prosecute than some other criminal organizations . These characteristics include :

· their obsession with wearing "colours" advertising their membership or probationary status in their criminal organization.  This is a great start toward proof of criminal conspiracy or the criminal organization offence. What other criminal organization wears a uniform which is evidence of membership? If law enforcement is going to make greater progress against outlaw bikers , I suggest that one of things that must happen is that it must overcome it's reluctance to seize colours as evidence. Colours can be seized from persons not under arrest by use of a General Warrant. 

· they will usually not deny membership and indeed are proud to admit it.

· they will rarely testify in their own defence , likely out of concern about inadvertently incriminating the organization or fellow members. Most would need permission of the organization to testify and others within the organization will likely have a self interest in not granting the permission

· they maintain well known headquarters where they meet regularly. These clubhouses may be able to be probed or raided although innovative techniques are required since many such clubhouses are manned " 24 / 7 ". Several such techniques will be explored in this paper. What other criminal organizations have regular mandatory meetings in well known locations ? 

· contrary to prevailing mythology about the depth of their fraternal " brotherhood " , experience has taught that outlaw bikers are not unique members of the human race and will turn on each other as Crown witnesses if the situation favours the witness' self interest or self preservation. After all ,they are frequently prepared to kill each other , so betrayal in the form of testimony is not so far out of the realm of the possible as is often believed. 

Obviously, the strength of Witness Protection programs across the country will continue to be a major determining factor in our ability to call such witnesses for the purposes of outlaw biker prosecutions, bearing in mind that the national scope of some outlaw biker organizations makes effective witness protection more difficult. Ideally , we would have a national witness protection program for such witnesses and a pool of money which any province could draw upon with appropriate approval of a national committee. 

It is a prosecutor's dream to have an " insider " testify about a criminal organization or a criminal conspiracy. There is no logical reason we can't have a Canadian version of ex Hell's Angels  Anthony Tait in the witness box but the recruitment process is very difficult. 

· Although the real dirty work is frequently done by puppet gangs and/or probationary members, this can be a double edged sword with the cutting edge in law enforcement's favour for reasons which include the following :

1) the individuals actually  carrying out the dirty deed may be less skilled in avoiding detection and more reckless in the commission of the offence and therefore easier to apprehend than their masters 

2) if caught such individuals may have less loyalty to the controlling organization since they have not achieved membership status and may be more receptive to testifying against members of the controlling organization. 

3) where puppet clubs and strikers don't make the grade and are passed by in the promotional heirarchy resentment may result which could lead potential witnesses in law enforcement's direction . Expelled members and members of rival gangs are other potential sources for Crown witnesses. 

· They make enemies easily . Some of those enemies can become Crown witnesses if we play our cards right. 

· We are likely going to have some fights over what " membership"  means which is why bikers 'colours are such valuable evidence since they distinguish between actual membership and "wannabe" membership ,

· Tricky questions may arise where gangs disband or merge. I suggest that we would be wise to treat a " patchover " as the end of the disbanded gang's status as an organization. However, the members " patched over" will inherit the series of offences of the organization they join. 

· There appears to be nothing to prevent us from seeking to prove that the organization is linked to  two or more series of different offences. 

· The good news is that non- members such as motorcycle gang associates, strikers and prospects will be captured by this new offence. 

It is believed in some circles ( eg. by the author Yves Lavigne in his latest book " Hells Angels at War " ) that organizations such as the Hells Angels have deliberately structured themselves to be impervious to such legislation. The theory is that members of even the same chapter work in small cells within that  chapter and are wilfully blind to the criminal activity of other members of even the same chapter . The perceived advantage of such an arrangement is that even if a member of that chapter becomes a Crown witness he will not have the necessary knowledge to incriminate very many fellow members. 

Even if this is the way the Hells Angels actually operate , (which police experts regard as fanciful ) ,most other outlaw biker organizations would not structure themselves so carefully. In any event, crimes of the outlaw biker type will usually attract the necessary five or more since five is realistically a pretty small cell. 

Wiretap authorizations for criminal organizations offences  do not require that the  " investigative necessity" grounds be satisfied. It is not necessary to show failure, urgency  or that the investigation is unlikely to succeed. ( new sections 185 ( 1.1 ) and 186 (1.1). This is a significant advantage since the most difficult part of writing non- consent paper is  satisfying investigative necessity.  Note however that if you choose to proceed this way ,  your authorization will only be for a section 467.1 offence (participation in a criminal  organization) and/or for a named offence committed for the benefit of, at the direction of,  or in association with a criminal organization.(Section 185 (1.1). The list of wireable offences  in section 183 has been expanded to include all criminal organization type offences as long  as the maximum sentence is five years or more.   Plain view will still apply and any other  offence disclosed which is not a criminal organization connected offence can still be  prosecuted using the intercepts as is the case in conventional wiretaps.  

Special Biker Investigation Tactics and Strategies

Seizing Colours as Evidence 

General Warrants obtained under section 487.01 of the Code can be used to 

seize colours from persons wearing colours without arresting that individual 

while building a criminal organization prosecution. Obviously a potentially 

violent reaction ought to be contemplated and appropriate precautions taken. 

The ability to use as much force as is necessary in seizing the colours may be 

an appropriate condition to seek but such a condition must be justified in the 

supporting General Warrant  Information. A helpful analogy may be the 

Criminal Code provisions authorizing the use of as much force as is necessary 

in the execution of D.N.A. warrants. ( Code section 487.07 (1 )(e) ). The 

D.N.A. warrant provisions require that the person against whom it is executed be 

informed of the use of force authorization before that warrant is 

executed.

Colours themselves may have considerable evidentiary value beyond the 

important issue of membership. Expert evidence as to the significance of 

patches on the colours may provide significant evidence as well. If this is 

properly explained in the General Warrant information ,it should be relatively

 easy to justify the General Warrant. 

Surreptitious Clubhouse Entry

Obviously it is highly desirable to enter biker clubhouses to gather evidence and install interception devices.  Even though many clubhouses are guarded by 24 hour occupancy, the following are some techniques which can be used:

General Warrants can be obtained authorizing surreptitious entry where the clubhouse is not perpetually guarded using section 487.01 of the Code .

Where the clubhouse is manned 24 / 7 judicially authorized ruses and diversions can be utilized to permit wiretap installations and surreptitious searches using General Warrants and Assistance Orders 

For example, hydro can be turned off to the clubhouse (and other nearby premises for a short time to give the illusion of a power failure).  When hydro is not restored to the clubhouse after the bikers request repairs from the power company, a real hydro repairman can be accompanied by a wiretap installer posing as a hydro repairman working in darkness on the electrical system in the clubhouse.

Similar ruses with the co-operation of the local fire department conducting fire inspections can also be employed . The fire department can be directed by a judge to assist by means of an Assistance Order issued under section 487.02. This should give the fire department who are our allies in any event, a measure of comfort. 

Laundering Their Money for them and Ultimately Keeping it for the Public 

In the aftermath of R.v. Shirose ( 1999 ) 133 C.C.C. ( 3d ) 257 ( S.C.C.) the law is clear that law enforcement cannot engage in conduct which would be unlawful unless there is a statutory exception. There is such an exception clearly set out in section 462.31 (3) of the Criminal Code. Accordingly the police or their agents can lawfully launder the proceeds of crime for outlaw motorcycle gangs. This may be an excellent way to laterally penetrate such criminal organizations to gain evidence of the scope of their criminal activities useful for both trial and sentencing and to cause economic damage. 

This exception will also permit exchanges of contraband such as the exchange of smuggled cigarettes ( derived from the enterprise crime offence of fraud ) by law enforcement for drugs, counterfeit money etc. from the outlaw bikers or vice - versa.  There are important public policy considerations which must be  carefully analysed before undertaking such investigations. 

Undercover Sales of Criminal Intelligence 

One potentially fertile area is to have undercover operators who pretend to be   corrupt actually sell intelligence data to the targets. Such a technique will   establish operator credibility and can lead to the controlled spread of   disinformation as well. Such an operation could lull the targets into a false sense of security as to the real focus of the investigation. This type of technique could be judicially approved by the use of a General Warrant. The targets will be  guilty of conspiracy to obstruct justice if they accept this bait.  As an example if an undercover police officer, posing as a corrupt officer,  sold a list of actual wiretap interception targets and locations with judicial permission he or she could gain significant credibility. Moreover, even when such a strategy becomes known, it's existence makes it that more risky and therefore less desirable to attempt to gain actual corrupt access to law enforcement.

Legal Definition of "Outlaw Motorcycle Gang " 

A good starting point to prepare for criminal organization prosecutions against outlaw bikers is to be found in the civil case of Brown et al v. Durham Regional Police Force (1998) ,131 C.C.C.( 3d ) 1 ( Ont.C.A. ) . In this important test case the Paradise Riders Motorcycle Club in Ontario sought a court declaration that repeated road checks directed against club members and their associates was unlawful. Several former bikers including a former member of the Hell's Angels testified on the side of law enforcement. Law enforcement won at trial and on appeal to the Ontario Court of Appeal. When the dust cleared not only had the checks been ruled lawful but a court approved definition of an "outlaw motorcycle gang " had emerged. The trial court accepted that some outlaw gangs are "quite simply criminal organizations "(p. 312 ) .

The first ruling of significance is that police officers are entitled to rely on information in police intelligence reports both published and unpublished as well as information distributed by police motorcycle gang experts as a solid basis for acquiring reasonable belief to justify investigative action against persons and organizations suspected of being outlaw bikers.   

Next the trial court explained the term "outlaw motorcycle gang" and the interchangeable term "one percenter" as follows starting at page 311:

" The outlaw clubs are close - knit fraternal organizations for which loyalty is paramount and disloyalty may be punishable by death. They are paramilitary in terms of organization with fortified clubhouses and heavy security measures. These precautions are intended to be defences against the police, the public and rival gangs. Their social activity is marked by abuse of alcohol and drugs, violence, and aggressive behaviour and language. They are basically exclusive and anti- social as exemplified by their common use of the slogan " Fuck the World". 

---the "righteous outlaw "will adopt attitudes and learn behaviours that gravitate around lower- class focal concerns with independence, freedom, self-reliance, aggressiveness, toughness, impulsiveness, and masculinity, all of which will be embodied in a highly romanticized image of the anti-hero. Their historical common bond is a love of the motorcycle, and especially the Harley Davidson motorcycle. 

Their subculture is traditionally marked by distinctive dress and appearance. They typically have long hair and perhaps a beard. They typically wear black leather clothes which are decorated with symbols of the club and other grafiti. A member is expected to wear the club's patch called " colours " when riding his motorcycle although these visual signs are disappearing as members become more sophisticated. It is part of the culture to steal motorcycles and parts and to change or erase VIN numbers and use false drivers licences. 

The label " outlaw motorcycle gang "is descriptive not just of criminality but also of lifestyle. Although the club argued that the criminal activity of members was their individual responsibility and not related to the club's activity, the court found that there were strong grounds demonstrating  that this was in reality a criminal organization which was  itself organized into cells of members who act together for criminal profit. (p.317 ) 

The trial court also recognized that modern outlaw motorcycle gangs frequently operate more as a brokerage of criminals than as a structured vertical heirarchy . Further it found that the motorcycle itself has become  somewhat of an historical relic in the modern outlaw organization. 

This case is particularly significant since the trial court accepts and applies law enforcement's definitions and analysis of the problem and therefore has strong value as a precedent paving the way to criminal organization prosecution success. The Court of Appeal took no issue with the trial judge's factual findings and conclusions in this regard. 

PROPOSED ACTION PLAN FOR OUTLAW BIKER CRIMINAL ORGANIZATION PROSECUTIONS
· Police investigators select the biker organization. Obviously there will need to be at least five members. It is recommended that a prosecutor be consulted even at this early stage in the selection process since the decision whether to focus on a cell or a chapter and what types of offences to consider in the required series will have lasting impact. 

Other factors worthy of consideration are the local impact of such a prosecution and how it fits into the National Strategy. For example it might not be desirable to weaken a local gang if this would have the effect of making a takeover by a more powerful gang more likely.

It is clearly advantageous to start with an outlaw biker organization where membership evidence identifying specific individuals already exists. 

· Criminal records of all members and associates are assembled and carefully analysed .  

· Every occurrence within the past five years relating to any member or associate of the organization regardless of whether or not there was a prosecution should be carefully dissected in search of a series of similar offences or several series of offences. The section does not require a series of prior convictions. 

Occurrences where more than one member or associate are involved together will be potentially significant. 

Occurrences where there was no identifiable perpetrator may still be significant if there is evidence that the perpetrator was linked to the organization ( eg. extortion by an unidentifiable person wearing the organization's colours ) 

· Wiretap should be seriously considered and great care taken to select locations for probes as well as plans to install the probes at strategic locations and to stimulate intercepts . Without such strategic planning , intercepts can be expected to be uneventful. 

· If a criminal organization wiretap is applied for, investigative necessity grounds should be developped in the affidavit even though the legislation doesn't require them , and the duration of proposed intercepts beyond sixty days should be  thoroughly justified

· Care should be taken to make a fresh wiretap application if the focus of the investigation changes ( eg. a new series of offences is identified ) or significant unknowns are identified and become key targets of the investigation 

· A maximum effort should be made to recruit and protect one or more " insider" witnesses

· A full blown reverse onus bail hearing should be conducted 

· Charts ( eg. organizational and membership charts ) and other visual aids should be prepared for the trial

· Special care to prevent  jury intimidation should be considered. In some American jurisdictions jurors are permitted to remain anonymous and are picked up every day at different locations by bus to be transported to court in order to prevent disclosure of where they live. 

COMBATTING  ASIAN  ORGANIZED  CRIME 

No-one should be under any delusions about the enormity of this task. Law enforcement's efforts against Asian organized crime have been graphically described as like scratching the back of an elephant with your fingernail. Yet we owe it to the public to make serious efforts to at least contain this menace, even if we cannot hope to eradicate it. 

It is obvious that no single police agency, no matter how large , can hope to  make a serious dent in the armour of this enemy acting by itself. If we rise above  petty rivalries and keep ego and arrogance parked underground where they belong  then and only then do we have a chance of collectively making a difference.  The simple answer to the question "where should we prosecute ? " is wherever we have the best chance of conviction and can get the best sentence. This may  well be in the United States these days.  Other considerations, particularly political considerations , and glory  seeking considerations, have no place in our vocabulary. Moreover, without international teamwork and co-operation we are a mere annoyance to our Asian organized crime adversaries :  with it we are at least players.  

Like other sophisticated criminal organizations the bottom line goal of the "Dai   Huen Jai" (Big Circle Boys), The Luen Kung Lok, 14 K , Wo Hop To, Sun Yee On,  and Wing Shing Wo is to make as much money as possible from a wide range of crime.  Since money is the common denominator and we cannot expect to be able to prevent most of their crime, it makes sense to draw them out using innovative   methods with the lure of heavy  money  rather than simply trying to react after the fact by solving their crimes in the traditional way .  Experience has taught us that  we can't expect to accomplish much by merely reacting; we must create our own opportunities.  Greed fuels their fire and capitalizing on their greed may be our best shot at their Achilles Heel. Infiltrating such organizations from the inside is extremely difficult   and  dangerous and unlikely to take us to the upper levels in the heirarchy.  But we   have what they want and if we are creative enough and our product tempting  enough, they will come to us even though we are not part of their operation. If we   have the staying power we will gain their trust and begin to infiltrate laterally, but this will require innovation and patience.  Novel techniques cannot be used very often or they become detectable.  We need major long term projects .  We will need to be able to participate in a lengthy series of corrupt transactions.  We cannot expect to be able to rely on civilian witnesses, given their  proven capacity to intimidate witnesses.  Our evidence must of necessity be confined to law enforcement witnesses, wiretaps, or seized exhibits.  Bearing in mind these realities the following strategies are offered for your consideration:

We Launder Their Money

If money is the root to their hearts then we should consider setting ourselves up as world class money launderers.  Canadian law now expressly permits this (Canadian Criminal Code section 462.31).  

One of the finest covers would be to operate from inside an actual major bank.  The law of Canada will permit a judge to order that a bank or other financial institution take the undercover operator ( s ) onto the bank's staff as if they are bank employees. (by means of Assistance Orders using section 487.02 of the Canadian Criminal Code.)  This could be a winning proposition for the bank since they get an employee free of charge who will need to conduct legitimate bank  business to keep his or her cover intact.  Properly equipped with the appropriate offices  and titles we could represent an attractive money laundering proposition while posing as  crooked bank employees.  By offering our laundering services in an attractively competitive way we will not only outclass the competition but learn who they are.  Since we are striving to keep much of the money for ourselves, we can offer favourable rates without any of the profit concerns normally facing money launderers. 

In order to establish credibility we would need to do considerable actual laundering including overseas laundering to other undercover officers placed in similar roles in other countries.  We must expect to  lose control of some proceeds (eg. by giving money back when requested to do so ). Canadian law will now permit this. (Section 462.31 Canadian Criminal Code)  I can't imagine a better route to the top or a better overview of the scope of their  criminal operations.  The risk of violence associated with our direct involvement in   drug trafficking is greatly reduced, and we won't be expected to commit crimes of   violence to establish credibility.  In the end a fabulous payday for law enforcement beckons and sentences will logically be higher the more we penetrate and reveal the magnitude of the criminality. Although we won't likely be exposed to the crimes themselves in the  early stages , currency tracing systems may provide some such evidence.  This type of cover is easier to sustain long term and as we become trusted it would be natural to acquire the knowledge we want. When the dust clears the investments they think   they have on paper are in fact ours having been transferred to us with judicial  permission long ago. It will come as a severe blow to think that they have been   effectively working for us. We can cause large scale damage if we have the right attitude. Money can be returned to identifiable victims while leaving plenty   of spoils for law enforcement.  

Alien Smuggling

Let's ask ourselves what they want. Although they do well actually smuggling   aliens into Canada and the United States who can be exploited after they arrive, an even more attractive scam is to buy landed immigrant status for the smuggled aliens and sell this status at an immense profit. We are in the fortunate position of being able to sell this tempting commodity.  In one recent investigation, in which I was involved as a consultant during the   investigation and later as the prosecutor, real landed immigrant forms ("Imm.  1000") were sold as real by an R. C.M.P. officer posing as a corrupt Immigration Officer.  The bad guys who were Asian immigration consultants paid $ 225,000  U.S. into a joint account for the pleasure of having a textbook perfect immigration file  for each  illegal immigrant.  Amongst other advantages , we are able to locate the illegals as they surface using the false landed status and the investigation is able to generate a law enforcement   profit of at least $ 10,000 U.S. per alien.  The drawback from a Canadian perspective is that Canadian  immigration authorities may be slow to deport the aliens who could end up as a significant drain on our legal and social assistance systems. Countries with more aggressive deportation policies are better equipped for such strategies.   

 We Become Victims of Their Extortions

By setting ourselves up as partners in vulnerable businesses we may succeed in being extorted and pay traceable money for the honour. We may even  be able to get judicial permission to use laundered money from our related laundering operations to make the extortion payments if our evidence can support doing this and we can  show that the same group is involved. 

We Fence Their Stolen Property

Canadian criminal law will now permit us to do this ( Section 462.31 of the   Canadian Criminal Code ) We must be careful not to harm innocent victims whose   property can be identified. In past projects we have been able to have victims or their insurers buy back the property at the fencing price.  By operating large scale  fencing operations, we may be able to make some inroads. 

COMBATTING TERRORIST ORGANIZATIONS

Canada remains an attractive  haven  for terrorist groups and their fundraising and money laundering networks. Our generous immigration policies, open borders, peacekeeping image,  mobility within the country, and proximity to the United States, their target of choice, coupled with an individual rights oriented criminal justice system make our country  particularly vulnerable. 

In addition to the strategies noted earlier in this chapter, the following strategies may be uniquely worthy of consideration against such groups since they offer what such groups need to flourish:

· We sell them Canadian passports while posing as corrupt government officials.( Criminal Code section 462.31 (3) would authorize such investigations since bribery and fraud on the government are listed enterprise crime offences ) 

· We sell them intelligence data and counter surveillance services while posing as corrupt law enforcers. General Warrants could be utilized to further such investigations.

· We provide ˙ safe housesî

· We launder their money ( Code section 462.31 )

We ought not to rely on C.S.I.S. to rid the country of terrorist groups. They have experienced very limited success in this regard, and appear to be primarily concerned with intelligence gathering. Their mandate does not focus on domestic prosecutions which are one route to deportation. To the credit of C.S.I.S. they have publicly acknowledged the physical presence in Canada of numerous terrorists and terrorist groups. 

 The relationship between conventional law enforcement and C.S.I.S. has sometimes been strained , and Canadian criminal justice disclosure laws will likely continue to make effective  co-operation problematic ,unless and until the application of the Charter is limited in the national security area by ˙Charter notwithstanding ˙ legislation ( which is unlikely ) . Since the original source of C.S.I.S. information passed along to law enforcement is frequently not revealed by C.S.I.S. for understandable reasons involving international protocols etc. , I recommend that unsourced C.S.I.S. information be described as of ˙unknown reliability for purposes of search warrant informations and wiretap affidavits.  It is asking for trouble to ascribe reliability to C.S.I.S. information in court applications unless such information is officially provided by C.S.I.S. in writing and the written data provided itself demonstrates reliability, not just a conclusory statement that it is reliable or believed reliable. A judge must be in a position to judge reliability for himself, not simply take an agency's word for it.
CONCLUSION

I hope that the reading of this Chapter has stimulated the reader's curiosity and that you will not hesitate to unholster the weapons showcased in this chapter when deserving prey enter your sights. Remember too that old age and treachery will always triumph over youth and skill !  Stay at this long enough, and success is inevitable !
CHAPTER EIGHT  - MAKING CRIME PAY LESS

Introduction - The Current Reality

A decade or so ago, the author was considering naming his newly acquired sailboat, "Crime Pays ". Saner heads talked me out of such levity. As the millenium   approaches , the humour has evaporated.  Major developments in the criminal justice system in the past decade  and the emergence of " conditional sentences " ( the "smoke and mirrors " concept of serving a jail sentence on the street ) have driven a stake through the heart of conventional commercial crime investigations and  prosecutions. These trends are likely irreversible in   the short term.  Our challenge is to make the best of this situation using innovative new   strategies.  Without doubt, these momentous changes have been driven by budget and related resource problems.  Money has talked. The result of all of these economic and resource pressures is that the risk of real jail has all but disappeared as an effective deterrent to white collar criminals.

The risk of even being charged, let alone prosecuted, has also been reduced. These developments are particularly ironic since white collar criminals tend to  assess and respond to risk to a greater extent than their drugged up , boozed up counterparts.  The vast majority of white collar criminals fear jail. With that risk out of the equation, they have little to fear. 

Rarely do we prove the full extent of their crimes. Even if we do prove one hundred  cents on the dollar we never calculate interest and are very generous in our repayment demands , often contenting ourselves with restitution payments, again without interest for a  further three years.  Considering the three to five years it may take for the investigation and prosecution, we may end up with the economic equivalent of an interest free loan for eight years, even if we are diligent and fully   successful. Since money seems to be at the root of all of the factors listed above, it stands to reason that the problem must be addressed in monetary terms, no matter how distasteful that may be.  

 We who understand commercial crime know that the widow will likely suffer from the loss of her life savings to a fraud artist more deeply and long after she recovers from the shock of the loss of her purse to an armed robber.  We also understand that corporations can fail and hundreds of innocent people lose their jobs because of corporate fraud as opposed to a variety store robbery.  We also know that mega fraud can even put a dent in the economy  (eg. the infamous trust company affair ) , something no bank robbery will ever do. 

It is essential that we at least strip white collar criminals of their ill gotten gains.  

MAKING THE BEST OF A BAD SITUATION

Obviously new ways must be found to resource and conduct commercial crime investigations and prosecutions .The public does not want or deserve a moratorium or amnesty for economic crime but we are perilously close to it. What they do want most of all is their swindled money back,  and that we may have a better chance of delivering on, since we have no realistic chance of reinstating meaningful jail  sentences at least in the short term.  We do have the potential to hurt white collar criminals financially, and that of necessity must be our goal by default.  Who knows,  we may even be so fortunate as to be able to prove that the target's chosen career  is crime and that he has been so successful that a significant jail term should also be imposed.  Just don't count on it and remember that the Parole Board, not the judge, sentences this type of offender. 

The Adversary

My experience teaches me the following truths about serious white collar criminals:

· They are always broke after conviction.  Getting restitution blood from a stone is child's play in comparison to getting a thin dime from these wretches after the fat lady has sung.

· Only the threat of jail can extort money from them after arrest.  We must


 trade jail for money in order to see any money reappear.  If we have no jail to trade; no money will surface in horse trading.  Money is their God and they will hang onto it with incredible tenacity.  If they give it back readily, we can count on the fact that we have missed paydirt. 

· Any assets they have will vanish immediately following detection of our investigation,  never mind apprehension.

· The asset trail will be hard to find without time and resources which we don't have.

The best  methods to find out how much money they really have and where it is to my knowledge are as follows:

· Undercover operators or agents who assist in laundering.  Running our own undercover  laundering business has great potential to capture the bandits' money and is perfectly legal.  Code s. 462.31.  Note the exemption for law enforcement in s. 462.31 (3) . Very credible cover scenarios can be created with the benefit of help from civilians and corporations using judicially authorized Assistance Orders under Code s. 487.02. 

· Turning a trusted insider accomplice (only productive prior to arrest of primary target; otherwise you will have a great case but no assets).  Since money launderers commonly use "smurfs " to make deposits and buy bank drafts for them, turning a "smurf " during the investigation has potential.  Such individuals may not be dedicated criminals themselves and may have reputations worth preserving.

· Surreptitious search without notice during the investigation (eg. general warrant computer searches)

· Consent Wiretap using undercover operators or agents or turned accomplices 

Non Consent wiretap is not on this list because it is very difficult to stimulate intercept targets to discuss their net worth and where they hide it although a pending Revenue Canada audit etc. might achieve some discussion.  The obvious risk is that too much stimulation will drive the proceeds to a place you'll never find. 

If you accept this analysis then we must either lure out their money before they detect us (in effect defrauding them during the investigation) or seize as much as we can get our mitts on prior to or simultaneous with arrest.  After arrest is too late. 

Getting Our Mitts On Their Money

The best methods of getting our mitts on their  money  to my knowledge are as follows:

· they unwittingly give us control during the investigation (eg. believing us to be their partners in crime we pool their money and ours in a joint bank account requiring both signatures with the further insurance of an Assistance Order (section 487.02 of the Code)  directed to the banker requiring him not to disburse funds without our consent )

·  we put restraining orders on just before arrest or during the investigation, letting the money build up although it is frozen in reality since withdrawals are prohibited by restraining order.  Once secured in this way we can let the targets work for us. 

· we "steal" their money on the authority of a General Warrant (eg. by computer transfers to accounts we control)

· we trick them into bringing  money to their arrest as they fall victim to our reverse sting 

· we get them to post high cash bail after arrest and catch them in a breach of bail conditions which we design in anticipation of a breach then apply for forfeiture under Code section 770 and 771.

· their property has evidentiary value and we seize it as evidence (eg. a yacht or aircraft specially modified for smuggling) or simply as evidence of a section 354 (possession of property obtained by crime) offence and get it forfeited

The Law of Fraud Has Never Been Better 

Coincidentally, we have run out of resources just as the law of fraud has never been better. The Supreme Court of Canada decisions in R. v. Zlatic (1993) 79   C.C.C.(3d) 466  and R. v. Theroux (1993) 79 C.C.C.(3d) 449  offer a paradise for   fraud investigators and prosecutors . These welcome decisions clarify earlier law   and expand the concept of "other fraudulent means".   As a result of these decisions  the following principles are now clear :"other fraudulent means" now includes any conduct   which is dishonest.  Dishonesty is determined by the yardstick as to what a reasonable  person would think to be dishonest or unscrupulous conduct, not what the twisted accused   might think.    The accused will be guilty, even if he believed what he was doing was honest, if what he did was what ordinary people would brand as dishonest.  The fact that the accused may have hoped that deprivation would not take place, or may have felt that there was nothing wrong with what he was doing, affords no defence. The accused is guilty whether he actually intended the consequences of his actions or simply was reckless as to whether it would occur. We are not tied down to proving actual deceit or false statements since any kind of dishonest conduct will suffice.  If we do rely on "deceit" or "falsehood" all we need to show is that the accused represented a situation to be different from reality. 

Simply putting the victim at economic risk is enough for a fraud conviction ; there need not be any loss. It is not necessary to prove that the accused profited from the fraud. 

Recent Code amendments have expanded fraud to include depriving the victim of "any service".  This is not so for theft.  Accordingly, if a service has been "ripped ", you want fraud, not theft. 

Fraud Upon the Public Charges

It is frequently a great idea to charge the accused with a fraud upon "the public", since with such a charge multiple victims can be brought into the same trial. 

Using this recipe there is no need for similar fact evidence and the accused cannot sever (split) the charges since there is only one charge covering all victims under the umbrella of "the public". This recipe works well where the same accused  has (have) several projects or fraudulent scams on the go of the same type during approximately the same time period, since the projects can be named in the one charge of defrauding the public. 

Where necessary due to different accused persons, differently structured scams, different time periods etc., there can be more than one charge of defrauding the public.  Eg:

Count One - A, B, C, D, are charged that between the first day of January , and the fifth day of December 1997, at the City of Calgary in the Province of Alberta , and elsewhere in Alberta, they unlawfully did by deceit, falsehood or other fraudulent means defraud the public or any person of property , money, or valuable security, or any service valued in excess of five thousand dollars in relation to investments in Perpetual Motion Inc., and Gravitational Pull Ltd. contrary to section 380 (1) (a) of the Criminal Code.

Count Two - A, C, E, F, - 1996- Edmonton Alberta- defraud the public in relation to the Dare to be Great Ltd. pyramid type sales organization -------

As can be seen the accused , the time period, the geographic location and the type of scheme differ between the counts.  It may be difficult to keep both counts joined in the same trial against all accused, but it may be doable to put the accused A and C on trial for both counts simultaneously especially if the frauds qualify as similar acts. 

When To Charge Theft

You can spend a month in a law library if you want , but when you emerge the   bottom line will be as follows: Basically, theft differs from fraud in that the victim of theft does not part with his  property voluntarily, whereas the victim of fraud willingly parts with his property  because he has been conned. The vast majority of theft scenarios can be prosecuted successfully as frauds since the modern ingredients of fraud have expanded to cover the ingredients of  theft. Accordingly, it is a safe and wise practice to add a fraud charge in theft cases.    The reverse process may not work so well since there will be no "taking" in many  fraud scenarios where the victim has voluntarily given over the spoils. Accordingly,  not all frauds are thefts.   

Significant Breach of Trust Cases Will More Likely Result in Jail 

Sentences, Not Conditional Sentences

If your case involves a breach of trust, real jail as opposed to a conditional sentence is more likely. (R. v. Pierce (1997) 114 C.C.C. (3d) 23 (Ont.C.A.); R. v. Fleet (1997) 120 C.C.C. (3d) 457 (Ont. C.A.); R. v. Brady (1998) 121 C.C.C. (3d) 504 (Alta. C.A.)

It is useful to know that if breach of trust by a public official is charged, this is a crime of general intent. It is not necessary that the accused be aware that he was committing a breach of trust , this crime is proven if a reasonable person would conclude that there was a breach of trust. ( R.v. Flamand ( 1999 ) 141 C.C.C. ( 3d ) 169 ( Que.C.A. ) 

STRATEGIES  NOW  AVAILABLE  IN  CANADIAN  LAW 

We do not need to re- invent the wheel , but simply to look south of the border to see that there are ways and means to fund ourselves out of this mess.  Since the only way out is to produce revenue and floating a bond or stock issue is not an option, we have no realistic choice but to follow the American lead on proceeds seizures and stings. 

A) Bring Money To Your Arrest Once Bitten By  A Reverse Sting 

A reverse sting is an investigative technique where contraband is offered as bait to attract cash from criminals prior to their arrest.  Often, the best seizures which lead to solid forfeitures occur at the time of arrest.  Knowing the money they unwittingly bring to their arrest is linked to crime, the accused rarely put up a fight and we are usually able to secure forfeiture under section 462.37 of the Criminal Code. Example : Counterfeit Reverse Stings  Using the new exception recently created in section 462.31 (3) of the Criminal Code, we can give samples of counterfeit and flash bulk counterfeit to criminals. If the  bandits bite, the money they bring to buy bulk counterfeit from law enforcement   can be seized and forfeited.  All that is needed is consent wiretap intercepting the   agent or undercover officer  For instance, if two or more bandits are involved, they would be guilty of the enterprise crime offences of conspiracy to possess and conspiracy to utter  counterfeit money.  The exception reads as follows:  "A peace officer or a person  acting under the direction of a peace officer is not guilty of an offence under  subsection (1) (laundering proceeds of crime) if the peace officer or person does any of the things mentioned for the purpose of an investigation or otherwise in the execution of the peace officer's duties. The things mentioned are "uses, transfers the possession of sends, or delivers to  any person or place, transports, transmits, alters, disposes of or otherwise deals  with, in any manner and by any means, any property or any proceeds of any with  intent to conceal or convert that property or those proceeds, knowing or believing  that all or a part of that property or of those proceeds was obtained or derived  directly or indirectly as a result of an enterprise crime offence or a designated  substance offence".  Accordingly, in my example law enforcement is delivering counterfeit samples with intention to convert the counterfeit to genuine money.  We qualify for the exemption contained in section 462 . 31 ( 3 ) . Further comfort is available from the counterfeit sections of the Code which exempt persons acting with lawful justification or excuse. (e.g. See  sections 450, 452 of the Code).

B) Criminal Partnerships with Law Enforcement Undercover Partners - 

A recent R.C.M.P. undercover project in Ontario netted law enforcement over a quarter of a million dollars in U.S. funds when an undercover R.C.M.P. officer posing as a corrupt Immigration officer sold genuine Immigration 1000 form (landed status forms) to the bandits pretending to be their partner in crime.  Immigration had of course given their blessing to this project which represented no risk since the serial numbers on the forms clearly revealed who the bogus  immigrants would be.  The monies were deposited in a joint bank account requiring the signatures of both the bandit and the operator so as to give the bandit the illusion of security pending the immigration of the illegals.  

C)
The Barter System 

Law enforcement already has substantial stockpiles of smuggled cigarettes and alcohol at its disposal.  With permission from Revenue Canada to use these articles as barter, the potential for significant gains for society are apparent.  Section 462.31 of the Criminal Code makes this conduct lawful for law enforcement.  These articles provide great credibility as "props" for undercover officers.  If they are traded as barter for heroin or stolen property, exotic cars, yachts, money etc. undercover officers will have excellent cover. 

D) Law Enforcement "Traffics" in Drugs  

The Controlled Drugs and Substances Act paves the way for drug related reverse stings in Canada. The Regulations under this Act permit peace officers for the first time to lawfully engage in conduct which would otherwise amount to trafficking and to use seized drugs in inventory for that purpose. This conduct is permitted solely for the purpose of investigating drug offences 

E) Judicially authorized "Ripoffs" and Crime Simulations through General Warrants General warrants under Criminal Code section 487.01 enable judicial authorization for investigative techniques and procedures that would otherwise amount to Charter breaches. (for a full discussion of General Warrants please refer to Chapter 3.)  Assistance orders can be granted under section 487.02 whereby a judge orders civilians to co-operate in such investigations.  This is the first "Good Samaritan"  legislation in the Criminal Code and can be very beneficial to law enforcement. It has recently been extended to all conventional search warrants, not just General Warrants. An Assistance Order condition requiring an assisting party to keep quiet is valid and enforceable. (Re Canada Post Corp. and Attorney General of Canada  (1995) 95 C.C.C. (3d) 568 (Ont. Gen. Div.).  Assistance Orders tend to provide a comfort factor for reputable corporations and individuals directed to assist law enforcement by court order. 

Examples of Techniques General Warrants and related Assistance Orders can

Authorize:


Simulated Crimes where the "victim" is directed to assist law enforcement on conditions set out in the General Warrant to ensure the "victim" is not actually victimized .


Installing a default program into a computer to disable it so that the computer is brought in for servicing enabling law enforcement to acquire data as well as enter misleading  data and ensure easy access to this computer in the course of the investigation.  An Assistance Order directed to the computer service agency effectively makes us the service agency. 


Accessing a remote mainframe even in another country by surreptitiously using a terminal in Canada.


Requiring banks to search their own files and bring all relevant banking information to one location for purposes of seizure thereby avoiding the need for numerous conventional search warrants with the risk of missing accounts.


Requiring corporations to appear to employ undercover officers and keep quiet about it.  (need an Assistance Order under section 487.02)


"Theft" of the target's property.  This can be a lot quicker than obtaining a Restraining Order and does not require an undertaking from the Attorney General, although a judge will want to see safeguarding conditions. 


Creating diversions to enable surreptitious entry ( eg. false fire alarms ) 

.  

F) Artificial ("Dry") Money Laundering Stings

Recent amendments to the Code laundering section 462.31 open up the potential for "artificial" stings where the bandit is guilty of laundering if he believes he is laundering the proceeds of crime, even if in fact he isn't, because law enforcement is simply creating the illusion that there are proceeds of crime involved.  Prior to this amendment actual knowledge that proceeds of crime were involved was required (belief wasn't enough prior to these amendments) and real proceeds of crime used to be required (See United States of America v. Dynar (1995) 101 C.C.C. (3d) (Ont. C.A.) for a case which failed under the old law.) This case is still noteworthy because the Ontario Court of Appeal carefully considered the fairness and propriety of the artificial sting used by American investigators and found no fault with theses investigative techniques.  The court went on to observe that providing we can avoid entrapment by having a reasonable suspicion the target is laundering or we are acting in the course of a bona fide inquiry, we are permitted to provide a target the opportunity to launder money as long as we  don't induce him.    Accordingly, if we are cautious about entrapment, we can involve targets in  laundering or laundering conspiracies by leading them to believe it is proceeds  they will be laundering even though it isn't.  This strategy could get us into  criminal partnerships quite readily.  The targets become guilty as soon as they  believe they are laundering proceeds even though they aren't.    

G) Special Search Warrants Code section 462.32

In my view this is a useless provision which adds nothing to what a General   Warrant or conventional warrant can accomplish , yet requires the Attorney   General to give undertakings with respect to damages and costs arising from the execution of the search warrant and even its issuance. This section perhaps unwittingly appears to contemplate damages for loss of reputation. By the time you convince the Attorney General to do that, your grounds that the property is where you seek to search will likely be stale. I suggest you avoid these warrants like the   plague.    

H) Restraint Orders Code section 462.33     

It is noteworthy that anyone who is served with a restraining order and either acts   in contravention of it or fails to comply with it is guilty of an offence. (section   462.33 ( 11 )).     

 I)  Careful questioning as to assets where target testifies at his bail hearing. 

  J)  Forfeiture under Section 491.1 of the Code  

We do not need a conviction to succeed under this section. All we need is to prove we have seized property which was probably obtained by the commission of an offence and it is ours on behalf of the public.   

 FUNDING SURVIVAL  STRATEGIES

Private Sector Funded Investigations 

The laws of supply and demand are producing more and more private sector   investigations often utilizing retired police officers who present a gift wrapped "turn key " investigation package to beleaguered commercial crime units who do   little more than make the arrest and rubber stamp what then becomes the Crown brief.  This trend is on the upswing as business realizes that it is increasingly futile to rely on conventional law enforcement for timely and efficient   investigations.  Business needs law enforcement for our search , arrest , and prosecution powers but little else. 

Since the Charter doesn't apply to business , they may be better off without law enforcement in some investigations. Although business may turn to us in order to deter   other employees ,once it is clear to business that jail is no longer a viable option , they may have less motivation to approach law enforcement.  This would be a shame since the only alternative left may be for business to make a private restitution deal with the bandit who can then move onto his next crime in the comfort that no-one is the wiser except him. Business does have the potent civil remedy of the Mareva Injunction; but that just strips the culprit of the spoils of this fraud, it may do little to deter him from future crime. For us to retain any credibility with the business community we must seek to get their losses restored together with their investigation costs including the often substantial costs of forensic accounting.

One alternative to private investigations is for law enforcement to put young forensic accountant trainees on staff in proceeds and fraud squads who are loaned to us on secondment from chartered accountant firms.  This can be a "win  win " situation.  They get quality experience for their employee, we get low cost   forensic accounting.  Properly staffed, we retain control of the investigation.  This approach has been tried in Ontario with some success.    Beggars can't be choosers, and if we aren't able to investigate ourselves, we can't dictate to private enterprise how it investigates.  If we try to, they will become our agents and Charter breaches will inevitably occur tainting the evidence they obtain.  

Don't rule out privately paid prosecutors in mega cases in the future.  All the   Attorney General has to do is appoint them as part time prosecutors and the show is on. The victim may have already retained civil counsel who have invested plenty of time in the case, and can avoid duplication of effort by becoming the prosecutor.  Concerns about the fairness of such prosecutions may be able to be met by requiring that such prosecutors work under the supervision of Crown counsel. 

One bonus where private industry investigates without police involvement is that  the Charter does not apply so as to protect the suspect.  The Charter only protects  suspects from conventional law enforcement (i.e.the state , not private  investigations). (McKinney v. Board of Governors, University of Guelph (1991) 76  D.L.R. (4th) (S.C.C.)  However, statements taken from suspects still need to be voluntary to be admissible although the rights to counsel do not need to be afforded.  Undercover private investigators employed by industry in a full time capacity  represent future potential. 

Specialized Task Forces combining police and prosecutors both experienced and motivated and preferably volunteers  No-one would dream of recruiting a plumber to perform open heart surgery, yet novices and general duty investigators and prosecutors daily flounder in this highly specialized field.  Quality investigations and prosecutions will continue to be sporadic and random unless and until specialized task forces are assembled which could even be rented out to agencies who lack the means to afford full time units.   The salaries of these specialists are going to have to rise or the talent will continue its exodus. Since we are now supposedly in business, shouldn't we consider profit sharing , bonuses and commissions like the rest of the world ?? I understand that this process has already started with repayable loans bearing  interest being given to fund proceeds units who are in turn  bound by performance contracts to attain specified revenue levels. 

 Mandatory Substantial Jail Sentences for Default of Forfeiture Orders   

 I have saved the best for the last, namely fines instead of forfeiture under Section  462.37 of the Code.  These provisions carry mandatory jail sentences in default of payment of a fine .  (e.g. three year minimum jail for a fine exceeding  $250,000. Five year minimum jail for fines in excess of one million dollars.)  All we  need to show on a balance of probabilities (not beyond a reasonable doubt) is that  the accused once had forfeitable property but no longer has it.  The fine can be in  the amount which should have been forfeited.  The accused's ability to pay is irrelevant in considering fines and default jail terms under this provision. ( R.v. Garoufalis ( 1998 ) , 131 C.C.C.( 3d ) 242 ( Man.C.A. ) The Quebec Court of Appeal disagrees. ( R.v. Savard ( 1998 ),  126 C.C.C.( 3d ) 562 ( Que.C.A. ) 

The Ontario Court of Appeal has ruled that a judge must take into account an accused's ability to pay in making a restitution order and that such an order should be confined to the accused's share of the proceeds of crimes committed with others. ( R.v. Biegus ( 1999 ), 141 C.C.C. ( 3d) 245 ( Ont.C.A. )  

THE LAW OF MONEY LAUNDERING 

An accused is guilty of money laundering if he shuts his eyes ( wilful blindness ) 

to the source of funds while knowing or strongly suspecting that further inquiry would fix him with actual knowledge. Changing money from one currency to another can constitute money laundering. An accused need not know the details of the offence which generated the proceeds but he must believe that the offence was committed in Canada. If the charge is under section 19.2 of the ( R.v. Tejani ( 1999 ) , 138 C.C.C. ( 3d ) 366 ( Ont.C.A. ) .

THE DANGERS

No Ferrari - No Investigation 

We must constantly remind ourselves that we exist to protect the public, and never succumb, no matter how tempting it may be, to only investigating those who seem to have a strong asset base. That would be a betrayal of the public.     Investigators and prosecutors may need to be financially rewarded with additional compensation for involvement in sophisticated commercial crime work. At minimum, they need proper preparation and investigation time. If the drain to the private sector continues as is probable, consideration will have to be given to increased financial reward for those engaged in proceeds recovery  particularly if considerable voluntary overtime is required to do the job efficiently. Law enforcement's virtual moratorium on paid overtime in the field of commercial crime is a major reason we are presently unable to complete  complex investigations in a timely way.  If we are truly in business as the beancounters insist we are , then we must explore such options. But don't hold your breath.

WHERE DO THE SPOILS GO ?  WHERE SHOULD THEY GO ?

The success or failure of proceeds work in the longer run may depend upon in   whose pocket the profits end up.  If the consolidated revenue fund of government is the major beneficiary there is no incentive for law enforcement to work seriously at proceeds, particularly since law enforcement's already scarce resources are needed elsewhere.  Perhaps the real question to ask ourselves is whether we are trying to take the profit out of crime, thereby making crime less attractive in an effort to deter and reduce crime, or  whether we are seeking to ourselves profit from proceeds seizures in order that law  enforcement budgets can continue to be reduced as law enforcement becomes increasingly self funding. 

Once that question is honestly answered the disposition of proceeds flows naturally.  If governments really want to combat crime they will plow back the money into serious investigations and prosecutions without taking advantage of the opportunity to further slash law enforcement  budgets.  Law enforcement would grow on this model to become a force to be reckoned with and the growth would be self funded.  Constant careful vigilance will be required to ensure that proceeds funds make it back to law enforcement without offsetting budget cuts.  It will be even tougher to ensure that the sector of law enforcement generating the funds reaps some benefit.  There is a crying need for more forensic accounting if the proceeds job is to be done   properly.  Will governments put money back into forensic accounting?  Time will tell.  Much more likely is a scenario where governments go through the motions of plowing money back but does so on a broad front such as by funding victim services, domestic abuse programs, education, technology etc. all related to law enforcement but not related to serious commercial crime and then claws the money back by reducing budgets in those areas benefitted.  Obviously such areas have nothing to do with economic crime, but the illusion will be there that the money is being used for good purposes related to crime which of course is true.  Budget cuts to law enforcement relying upon  proceeds to make up the difference will nullify any advances in criminal justice.  

Meanwhile, it will be chaotic business as usual at the beleaguered fraud squads.  The good news is that there is potentially so much money to go around that smart governments could scoop part of it but plow back most of it so that their overall take gets bigger and bigger.  Elementary mathematics reveals that it is better to have a ten percent share in a million dollars as opposed to a fifty percent stake in one hundred thousand dollars. The potential for " win win " exists.  A complicating factor is that unlike federal offences such as drug offences which are victimless in the sense that individual victims can't be identified, provincial jurisdiction offences such as fraud and theft usually have identifiable victims .  Seized proceeds are really the property of these victims.  However, by the time seizure occurs these monies are usually so mingled together and the records (if any are found) in such disarray, that it is impossible to determine what happened to any individual victim's money.  In such situations, it may be possible to structure a   solution  where the government takes part through the mechanism of a fine and the  victims share in part through forfeiture.  The Code provides that restitution and compensation orders must take precedence over forfeiture but they do not take precedence over fines.  (Code section 462.49)  Otherwise governments motivated by the bottom line will not be aggressive to use  resources simply to get back money for victims.  If you doubt this reality consider  that  to the author's knowledge there has only been a handful of restraining orders ever obtained by the Province of Ontario although the legislation authorizing restraining orders came into effect in 1985.

 What is so wrong with government taking a share  of recovered monies?  This is accepted business practice. Who would doubt that a business would be entitled to recover its expenses (in this case investigation expenses ) and realize  a profit in similar circumstances ? Are  we in law enforcement somehow expected to operate a business without resort to normal business principles and practices ? What is so offensive with government recovery through a fine at the time of sentence paid out of the seized proceeds and reflecting our investigation costs?  Since the bandit isn't going to jail for any meaningful stay why shouldn't the fine represent recovery of our costs together with a punitive deterrent surcharge ? 

The Province of Ontario  has signed a Memorandum of Understanding with the  Government of Canada dated January 29, 1996 which provides that all funds Ontario receives from Canada pursuant to the Seized Property Management Act and the Forfeited Property Sharing Regulations  shall be allocated to "activities relating to crime prevention ( including drug prevention education ), law enforcement and costs related to the administration of criminal justice in proceeds of crime cases."  These sharing arrangements come into effect whenever an agency in the Province has participated in investigations or proceedings resulting in a forfeiture, or the recovery or the payment of a fine.  Special purpose accounts within the consolidated revenue fund have been set up for these purposes.  

CONCLUSION

Proceeds is an exciting new frontier, the "wild west " of law enforcement. Although a return to the " good old days " when white collar criminals received significant jail sentences appears unlikely in the near future, nevertheless the thrill of the hunt may still be present as we pan for their gold.. 

 I hope that this chapter provokes thought, and is of some help in our trek toward this new horizon.  

CHAPTER NINE   HOW NOT TO RUIN EYEWITNESS AND OTHER IDENTIFICATION EVIDENCE

Introduction

Identity, the purest of all defences, troubles the soul of every conscientious investigator and prosecutor.  There can be no worse mistake that convicting the wrong person. All else pales in comparison. Those few who cease to care about this subject should seek other careers.

Experience teaches that honest, sincere, and well-intentioned eyewitnesses can be absolutely wrong about identity.  Yet they are among the most difficult witnesses to cross-examine.  In reality, our rules of evidence impact far more upon admissibility than the quality of the evidence, and quality is what clearly counts in an identity case.

The theme of this chapter is that the quality of identification evidence is a precious and perishable commodity. If identification evidence is handled with the care and respect it deserves, there is no need to fear it.  Conversely, if identification evidence is once contaminated, like radioactive waste, it becomes dangerous and virtually impossible to cleanse.  The "ten sins" which are examined in this paper are offered as helpful aids to avoiding contaminated identification evidence.  They are labeled "unpardonable" because they tend to distort the truth in a manner which is irreversible.

The worst travesties have occurred when civilian witnesses wrongly identify the accused as the culprit based on their personal visual impressions. The case of Adolph Beck continues to haunt us from the past.  On two occasions in England, first in 1896 and then in 1904, Beck was convicted of fraud on the testimony of twenty-two women who wrongly identified him as the responsible rogue.  Ten of these women gave positive identification evidence. Finally the true offender was found and a Commission of Enquiry pardoned Beck and gave him five thousand pounds presumably to enable him to grow younger.  It is no coincidence that the notorious Canadian cases of Coffin, Truscott, Milgaard, Marshall, and Morin are all identity cases.  Try to describe a friend to a stranger and you will soon see how difficult this process is.  Now imagine describing let along remembering, a stranger's physical features.

You are unlikely to run into a potential travesty very often and accordingly, it is easy to be lulled into relaxed vigilance.  It has been the author's experience that the issue of identification is not raised very often.  Perhaps one of the tactical reasons is that the accused then places all his eggs in one fragile basket since if identity fails, it is difficult to have a jury look seriously at your next best shot i.e.:  "I didn't do it but if I did do it I didn't mean to".  To have a reasonable shot at success the accused has to testify and the accused with a record for this type of offence has a real dilemma confronting him.

THE TEN UNPARDONABLE SINS

1.  Failure to recognize cases where identity is an issue until it is too late, and the evidence is forever marred by the infamous first time "in dock" identification:where the witness picks the accused out in the prisoner's box for the first time)

As with most aspects of life, it is vital first and foremost to have the right attitude.  Wise prosecutors assume identity is an issue in each and every case until it is admitted.  A mental state of vigilance is recommended until defence counsel indicates on the record whether or not identity is admitted.   As there is no harm in asking (in the absence of the jury), why not ask the defence on the record if identity is an issue.

The dreaded identity defence usually seems worse than it is.  On the bright side, often the other ingredients of the offence won't be contested.  Competent defence counsel realize that it may be difficult to run credible alternative defences under these circumstances.  After all, an accused who wasn't there should not be overly concerned about the crime, just those aspects which tend to link or eliminate him.  Accordingly, the timely determination as to whether or not identity is an issue, will usually impact favourably upon the conduct and quality of the entire trial.

The most common by-product of lack of vigilance on the issue of identity, is the notoriously and understandably suspect identification of the accused for the first time in the dock at trial.  (See R. v. Izzard (1990) 54 C.C.C. (3d) 252 (Ont. C.A.) for an analysis of the evils of the "in dock" identification.)

An apathetic prosecutor may even neglect to have the witness testify as to the basis of the identification opinion (for an opinion is all that it is) or as to the police identification process which has preceded the "in dock" identification (which process may have been exemplary and is invariably admissible).  The ultimate sin is to ask leading questions of an identification witness in an unceremonious one line "in dock" identification.  Only a rare witness would fail to appreciate that the prisoner's dock is a significant piece of courtroom geography providing an irrestistable clue.

As a result of the decision of the Supreme Court of Canada in Mezzo v. The Queen (1986) 27 C.C.C. (3d) 97, even very weak identification evidence can be left to the jury with the appropriate warnings.  Accordingly, the "in dock" identification will likely make it to the jury, however, this is nothing to be proud of.  Promise yourself to avoid first time "in dock" identifications wherever possible.  They are but little better than no identification.

If the police have failed to conduct a physical or photo line-up as they should have, at the very least ask for the reasons underlying the witness' opinion.  Stress that you want their memory of the crime independent of what they have later seen.  You may even want to consider asking the witness not to look out into the courtroom initially if this is feasible or can be pre-arranged.  As well, call detailed evidence of the witness' involvement in the investigative process which has brought the witness to the identity opinion and to the witness stand.  As a last resort, an impromptu line-up in the courtroom can be arranged by the accused sitting in the body of the court, prior to the entry of the witness, with consent of the presiding judge and defence.

There are, of course, cases where identity is obviously not an issue.  However, an identity case supported by statements from the accused, provides no basis to relax until the statements are ruled admissible, since as we know all too well, such evidence can soon turn to ashes.  All an incriminating statement can do at the outset is to soothe a prosecutor's conscience about proceeding where the identification evidence is otherwise shaky.  It is wise to start carefully assuming nothing at the outset unless identity is sealed by arrest at the scene or other overwhelming evidence.

2.  Failure to interview identification witnesses prior to calling them:

A common cause of the highly unsatisfactory "in dock" identification is the prosecutor's failure to interview identification witnesses.  Most judges will give you the reasonably brief time required before trial commences if, through no fault of your own, you have not spoken to the key identification witness or witnesses.  This is not the kind of evidence to call blind under any circumstances.

What you are seeking is that feature, impression, or characteristic, or cluster of the above which lifts the accused out of the swarms of humanity and drops him fairly into the prisoner's box.  In the interest of justice, we must also be alert for contaminating influences or honest doubts in the witness' mind.

It is vital to determine whether in the witness' mind, the perpetrator possesses any distinguishing or peculiar characteristics.  If accurate, the weight of the identification will be augmented considerably by distinguishing features.  However, it will often be true that the culprit will possess no truly  distinguishing characteristics.  Do not despair, a trustworthy identification can nevertheless result from painstakingly adding characteristic to characteristic.

There is certainly no reason for the Crown to ask the witness about physical attributes the witness cannot comment on, but quite obviously, only a thorough interview will reveal those physical features about which the witness has something to offer.  The usual perfunctory descriptions found in police notebooks and the Crown brief will apply to multitudes of people and provide only a basic starting point.  To access such a precious commodity as identification evidence through remote control, armed only with a Crown brief and no interview, is unpardonable.  Such evidence can be ruined for all time at the preliminary inquiry.

3.  Coaching and Prompting

Interviewing identification witnesses collectively or condoning the police doing so is strictly taboo.  Likewise advertently or inadvertently offering clues to identification witnesses such as by making comments concerning the strength of the Crown's case, admissions by the accused, or detrimental observations about the accused's background is wrong.  Such techniques tend to artificially and improperly reinforce the witness' opinion.  Studies have shown that identification witnesses tend to overreach in the normal course while trying to be helpful, never mind with prompting.  (R. v. Armstrong (1959) 125 C.C.C. 56 (B.C.C.A.)).  You must isolate identification witnesses from all other aspects of the case.

4.  Showing a witness a solitary photograph or a few photographs at any stage, other than as part of a legitimate line-up.  Failure to hold a proper physical line-up or at least to show the witness a fair photographic display:

Where the accused is willing to participate, the holding of a proper line-up furthers the interests of justice and does wonders for the Crown's case where an identification results.  Since the presence of as few as six subjects in addition to the accused is considered acceptable in both Canada ant the United States, a physical or photographic line-up is certainly not an onerous hurdle to expect a witness to overcome.   A proper physical line-up is fairer to both the witness and the suspect than a photographic display because of the inevitable presence of more features.  However, a photographic display is far better than its "in dock" cousin.  Investigators who shun the line-up because it is too much work, or for other obscure reasons, are simply not doing their job properly.

Once you contaminate an identification witness with a photograph, there is no way of knowing whether or not all subsequent identifications are tainted by this original poison.  There is no point in trying to redeem such a witness with a subsequent line-up.  The only salvation would come in a recognition case where the witness knew the accused prior to the crime, thereby neutralizing the taint of the photograph.  (See R. v. Goldhar (1941) 76 C.C.C. 270 (Ont. C.A.); R. v. Todish (1985) 18 C.C.C. (3d) 159 (Ont. C.A.; R. v. Jarrett (1975) 25 C.C.C. (2d) 241 (N.S.C.A.) leave refused (S.C.C.)).

5.  Failure to disclose exculpatory identification evidence :

Regardless of the number of similar characteristics, if there is one dissimilar feature, there is no identification, and at most the witness has noted a resemblance.  This common sense proposition emerged from Chartier v. A.G. Quebec (1979) 48 C.C.C. (2d) 34 (S.C.C.), a disaster which found the Quebec Provincial Police trying to explain away the accused's hair colour as an after-the-fact dye in order to reconcile it with an eyewitness description of this dissimilar feature.  They also disregarded other reputable eyewitnesses who knew the accused by sight and were thus able to eliminate him.  To complete the travesty they persuaded another exculpatory material witness not to testify.  No disclosure was given of anything that did not fir the theory of the Crown.  Needless to say, they were persecuting the wrong man as became clear when the right man was subsequently arrested.

Sometimes dissimilar features may result from eyewitnesses speculating and trying too hard.  It is important to impress upon such witnesses not to guess.

The obligation of disclosure to the defence which is always important, is at its zenith in identification cases. 

6.  Failure to lead evidence as to how the identification was accomplished (i.e. the identification narrative or process):


It is perfectly permissible and helpful to the trier of fact to lead evidence of descriptions given by witnesses to police officers shortly after the crime. Such evidence is an exception to the common law rule prohibiting prior consistent statements (R. v. Langille (1990) 59 C.C.C. (3d) 544 (Ont. C.A.)

Prosecutors are rightly faulted by the courts for not calling evidence as to the composition of line-ups (a photograph of the line-up is the best evidence) and as to the ground rules under which the line-up operated, with emphasis on whether or not the process was suggestive to the witnesses.

Such evidence is as much a part of the identification as the fact of the identification itself.  After all, the identification as expressed by the witness is simply the opinion which caps the identification investigative process.  To deprive the trier of fact of the vital history of the identification, is unpardonable.

7.  Becoming involved in or condoning a "show up":

This incompetent procedure consists of presenting a solitary suspect in person, or by photograph, to the witness for identification at some point in the pre-trial investigation.  This procedure can result in the evidence being infected by cross-pollination.  The police have relied upon the witness' description to locate the suspect.  The witness in turn relies upon the fact the police have apprehended the individual who is the subject of the "show up" as a signal that this is the culpable individual.  In addition to the risk of injustice such an investigative technique will rob the Crown of quite legitimate evidence by tainting any subsequent identification even if a proper line-up is conducted (see R. v. Todish (1985) 18 C.C.C. (3d) 159 (Ont. C.A.) for analysis of the evils of the "show up" and R. v. Goldhar (1941) 76 C.C.C.  270 (Ont. C.A.) for details of the theory of perpetual contamination.)

Only a few circumstances would ever legitimize a "show up".  One example would be where a victim/witness is dying at the scene.  Perhaps another might be where the perpetrator is not known but is known to be still within a delineated area.

8.  Failure to "charterproof" the line-up evidence resulting in it being rendered inadmissible :

 If line-up evidence is ruled inadmissible, the trier of fact is ironically saddled with the worst evidence by inheriting the return of the "in dock" identification.  This was precisely the result when the Supreme Court of Canada ordered a new trial in the case of R. v. Leclair (1989) 67 C.R. (3d) 209 (S.C.C.).  The police had conducted a line-up an hour after both accused had tried unsuccessfully to contact their counsel by telephone.  The Court excluded the line-up evidence on the basis that the accused had been unable to make an informed decision about participating in the line-up in violation of Section 10 (b) of the Charter, despite the acknowledged fact that the line-up had been "eminently fair".  Pivotal to the reasoning of the Court was the analysis that the holding of a line-up could have been postponed a short while to allow the accused to exercise their Section 10 (b) rights.  Although there was nothing the prosecutor could do after the fact in such a case, if consulted by the police, try to ensure that they scrupulously avoid violating an accused's Charter rights even in the context of a line-up.  The unfortunate result of this particular case was that the very best evidence was excluded.

9.  Ignoring the shifting sands of time:

The accuracy of the identification is considerably lessened when even weeks, let alone months, have passed between the witness' initial observation of the perpetrator and the line-up, photographic display, show up or dock identification.  Time is of the essence.  Identification witnesses should be treated as if their evidence is ice cream on a hot summers day.  After the first identification or failed identification, the temporal pressure is off.  Until then it is very real.  If you encounter an identity case where no line-up has been conducted, try to arrange for a photographic display immediately.  Identification evidence is not like vintage wine.

10.  Pressing weak, uncorroborated, one eyewitness cases.  Pressing for certainty where real doubt exists in the mind of the witness: 

It is clear that an accused can be convicted on uncorroborated eyewitness identification evidence.  (R. v. Lussier (1980) 57 C.C.C. (2d) 536 at page 538 (Ont. C.A.)).  However, given the fragile nature of identification evidence, a prudent prosecutor will wish to carefully consider the quality of such evidence before embarking upon solo flight using the solitary wings of one eyewitness where there are problems with the quality of the identification.  Examples of high quality evidence include identification under favourable circumstances after a considerable period of observation; recognition evidence of a neighbour, friend, fellow employee, etc.; and evidence of an interested but uninvolved observer, particularly where such witnesses have bounded over the hurdle of a proper line-up with flying colours.  Quite obviously, these examples are not an exhaustive list, the real point being that a weak, uncorroborated one eyewitness case, is dangerous and requires very special care.

It is obviously a serious error to press identification witnesses who are apparently truthful.  Identification is not necessarily an all or nothing proposition with everything left hanging on one individual witness.  Often a combination of circumstances, including credible witnesses who are not positive, leads to a just conviction.

CHECKLIST FOR INTERVIEWING  IDENTIFICATION WITNESSES 

Significant responses will be covered in evidence in chief regardless of whether they assist the prosecution of this accused.

1.  Canvass with the witness a full range of physical characteristics.

Age, height , weight, build, face shape, nose shape, ears, eye colour, voice characteristics, unusual motions ( eg. limp ), facial hair, hair colour, hair style ,unusual marks ( eg. tatoos, moles ), all hold potential gold if something unique can be described. 

It will be rare, unless your witness is medically trained, that this type of questioning will take you very far with most eyewitnesses (especially those who were terrified at the time) but I do suggest covering those areas of the anatomy where the witness can make meaningful observations.

2. Was a description of the culprit given by the witness at the scene of the crime, if so how does it compare to what he/she is saying now? Any notes made by the witness that he/she has kept until trial?

3. Are there any outstanding characteristics (i.e. physical, unique mannerisms or traits) involved in that initial description which the accused does possess?  e.g. scar, limp, nervous twitch, mole, deformity.

4. It might be helpful to have witness compare the perpetrator to the witness' own characteristics.  This approach is particularly helpful with height.  As well, this alerts you to the particular characteristics the witness can relate with a degree of accuracy 

5. Previous acquaintance by eyewitness with accused? Recognition from prior 

experience is obviously of critical importance and should be thoroughly canvassed in the evidence. 

6. Any other special reason to remember the accused? (e.g. does the accused

resemble a famous person or an acquaintance of the witness?)

7.  Level of interest of the witness in the events at the time they occurred?  Type of offence itself may produce stress and anxiety (e.g. armed robbery).  In this regard what was the witness' mental state?(e.g. afraid ? , curious ?).

9.
Opportunity to observe.


(a) 
Duration: what was the length of the critical period?


(b)
Vantage Point: distance, type of view, obstacles


(c)
Lighting: day vs. night, street lights, car lights, etc.


(d)
Visual aids

10. Time lapse between occurrence and first providing a description?

11. Subsequent sitings such as chance encounters in public places or courthouse hallways?

12.
Eyesight of witness - e.g. glasses, vision impaired

13.
Special training or background - e.g. artist

14.
Subsequent identification procedure - e.g. photo or physical line-up

15.
Suggestions or hints received by others? (e.g. friends, spouses, investigators)

It is frequently useful,  and very much in the interest of justice to have the witness describe their level of confidence in the identification they have made  during examination in chief expressed as a percentage. Providing that the Crown has tried to remove extaneous pressures on the witness in a careful and non-leading interview, the percentage expressed in chief will likely hold up in cross- examination. Such an approach allows a witness who has some doubt to compromise since it takes the issue away from an "all or nothing" proposition. 

Justice is best served by giving the witness this out. On the other hand, the truly confident witnesses can express a one hundred percent confidence level. 

HOW TO CONDUCT A PHOTO LINEUP

1. Photo-spread should be given at earliest time possible following the determination of a definite suspect.

2. Ideally, the police officer conducting the photo-spread should not know who the suspect is.

3. Witness should be advised prior to viewing that the actual suspect may or may not be included in the photo-spread.

4. Police officer must not in any way, verbally or by gestures, suggest to any witness who the suspect is.

5. Photo-spread should be displayed in manner that prevents the attraction of the witness to any particular photo. (preferably one photo at a time)

6. The photo-spread should be composed of one suspect and at least eleven distractors.

7. All persons appearing in the photo-spread should be of similar general physical appearance.  Many police agencies have access to computer programs where physical descriptions can be entered and automatically yield distractor photographs.

8. If there is more than one witness, each may view different photo-spreads. Any comments made by the witness upon his/her identification should be noted,  (e.g. I'm positive it's him!) preferably in the witness' own handwriting.

9. The photo-spread should be shown to each witness independently of the other witnesses.

10. Clear and accurate records must be kept by officer including:

(a) What was said to the witness

(b) All comments made by witness upon identification or partial identification including the witness's stated confidence at the time.  Sometimes it will be helpful to have the witness express the confidence level as a percentage.

(c) Photo-spread is preserved  accompanied by witness signature and date regardless of whether or not any identification was made.

11.  The photo spread is made an exhibit at trial.

Studies have shown that the best way to maximize correct photo lineup identifications and minimize incorrect identifications is to show the photos sequentially , one at a time .  It is recommended that the witness not be told in advance how many photographs are in the sequence , and that the witness not be given a second chance by going through the sequence a second time. 

SAMPLE  PHOTOGRAPHIC LINE-UP FORM

INVESTIGATION TYPE:





DATE OF VIEWING


TIME:

INVESTIGATION #: 


INSTRUCTIONS TO PERSON VIEWING PHOTOGRAPHIC LINE-UP

Before you view these photographs, I would like you to be aware of the following information:

1) The person or persons who committed the offence may or may not be in the selection of photographs you are about to view.

2) You are in no way obliged to select any of the photographs if you do not

recognize any individual as being involved in the case under investigation.

3) Study each photograph carefully before making any comments.

4) Be advised that the individuals may have somewhat changed their appearance since these photographs were taken.  As an example, their hair style or colour may have changed or facial hair may have been removed.

5) Additional Instructions:








I DECLARE THAT NO OTHER INSTRUCTIONS,  HINTS, CLUES OR SUGGESTIONS,  CONCERNING THE PHOTOGRAPHS OR ANY SUSPECT HAVE BEEN GIVEN TO ME.

Signature of Person Viewing Line-up 
Signature of Officer Conducting Viewing

PERSON SELECTED (IF ANY)

PHOTO NUMBER:



Comments:
( eg. I am 90% sure that number 5 is the man who robbed me. If there was a moustache on the man in photograph number 5, I would be 100 % sure. ) 

Signature of Witness



Signature of Officer ------------------


HOW TO CONDUCT A PHYSICAL LINE-UP

· The witnesses must be prevented from viewing the suspect prior to the line-up 

· The line-up should consist of one suspect and at least six distractors. (preferably eleven distractors)

· If there are multiple accused/ suspects , only one accused / suspect should appear in any line-up at one time , and separate distractors should be used in each lineup

· A physical line-up obviously should consist of persons of approximately the same weight, age, race, sex and distinguishing features (e.g. eyeglasses, beards, etc.)

· An accused/suspect  should be permitted to select his/her own position in the line-up and should be asked if he has any objections to the line-up arrangements.  His objections should be accommodated if possible.

· If the accused/suspect must wear distinctive clothing, all participants in the  line -up should be wearing similar clothing.

· When a witness requests some action on the part of a line-up member, each line-up participant must be asked to engage in the same action.

· All witnesses should be placed in separate rooms from each other prior to viewing the line-up.

· All witnesses should view the line-up individually and independently of each other

· Clear and accurate records should be kept of the line-up identification including:

(a)
 make-up of line-up and identities of all persons therein.

(b)
all comments made by witness upon identification (or lack thereof) including the degree of certainty.


(c)
 all persons present during the line-up procedure.

· A colour photograph or video of all line-ups should be taken and brought to court to be introduced as an exhibit

HOW WAS THE MEMORY REFRESHED?  

The law is clear that the showing of photographs to potential witnesses before arrest and while investigating is a necessary evil that will be tolerated by the courts providing that a series of photographs is shown and nothing is done to lead the witness to choose any one photograph over any other.  The showing of only one photograph, is regarded as a cardinal sin.  The sanction may be as high as a quashed conviction and directed acquittal on appeal where the case rests wholly or mainly on identification evidence.

THE  PHYSICAL LINE-UP- A MODERN APPROACH

 The physical line-up has museum status having in large measure been replaced by the photo lineup ; yet the photo lineup deprives the witness of many visual clues as to build and stature etc. and the physical line-up can yield voice identification results in appropriate cases.  No doubt logistical considerations make the photo lineup  more desirable, but some cases would benefit from physical line-ups , even though they are more difficult to arrange. 

 One modern approach to the physical line-up is to take the witness into a large public gathering where the suspect is in attendance.  Thorough videotaping of those present at the gathering could yield quality evidence particularly if the gathering was an event that attracted a signicant number of persons of the same age and ethnic  background as the suspect.  However, care must be taken to ensure that the suspect is not wearing clothing of the type the witness associates with the crime if the suspect's participation is voluntary. 

Similarly , impromptu and surreptitious physical line-ups can be conducted whenever surveillance tracks the suspect to a shopping mall etc. and the witness is brought to that locale.  Videotaping by investigators following the witness at a discrete distance while  posing as the media can reproduce the circumstances. 

We must produce sufficient evidence of the structure of the line-up to enable the trier of fact to decide whether the selection has been made fairly so that the suspect will not be conspicuously different from all the others participating.  

REFUSAL TO PARTICIPATE IN A LINE -UP

Such evidence may be admissible but only if because of the way the trial is conducted the Crown needs to explain why no line-up was conducted or run the risk that the jury will draw an adverse inference against the Crown's case because there was no lineup . (eg.  Marcoux and Solomon v. The Queen (1975) 24 C.C.C.  (2d) 1 (S.C.C.) where the defence had strongly attacked the fact that no line-up was held)  Where the accused took extraordinary steps to avoid being photographed prior to arrest prevented holding a photo lineup, his evasive conduct was admissible since the jury could otherwise expect a photo lineup, unless they were aware of the facts. (R.v. Shortreed (1990) 54 C.C.C. (3d) 292 ( Ont.C. A.)

USING A GENERAL WARRANT TO OBTAIN A PHOTOGRAPH SUITABLE FOR A PHOTO LINE-UP

Consideration can be given to requiring a suspect to submit to be photographed yielding a photo suitable for a photo-lineup through the use of general warrant even though the subject is not under arrest. (Code section 487.01 - please see the General Warrant section in Chapter Two).

QUALITY OF IDENTIFICATION EVIDENCE

The cases have dissected the positive statement from the witness box "that is the man" and found it to be an opinion rather than a simple statement of fact.  The cases are likewise clear that in order for this bald statement to be clothed with weight, the opinion must be supported by the facts which cause it to be formed.

Identification by a witness who for the first time sees the accused sitting in the prisoner's box is a notoriously unsafe basis upon which to base a conviction , because of the risk of self-deception and honest mistake. ( Reitsma v. The Queen ( 1998 ) , 125 C.C.C. ( 3d ) 1( S.C.C.) Where a witness identifies the accused for the first time while the accused is in the prisoner's dock, or when the accused is brought to the witness for purposes of attempted identification during the investigation,  such procedures are obviously shabby because they are highly suggestive. Such sloppy practices seriously harm the quality of identification evidence. 

Although low quality identification evidence will nevertheless usually be admissible even if investigative procedures have been shabby, (R.v. Mezzo (1986) 27 C.C.C. (3d) 97 (S.C.C.) , this evidence must be viewed as if it had a " skull and crossbones " label in the absence of solid corroboration. In extreme cases the trial judge can direct a stay of proceedings thereby ending the prosecution, but vigilant prosecutors should "pull the plug " well before that.  Even if nobody pulls the plug at trial the Court of Appeal will.

The Ontario Court of Appeal entered an acquittal when the complainant failed to describe her assailant as having the distinctive features of the accused which were a pockmarked face and a left eye askew, although she had had an adequate opportunity to make such observations. (R.v. Quercia (1990), 60  C.C.C. (3d) 380 (Ont.C.A.) 

Distinctive features which are not noticed, or features described by the witness which are dissimilar to the accused, create an unreliable identification in the absence of other sources of confirming evidence.(Chartier v. A.G. Quebec (1979) , 48 C.C.C. (2d) 34 at pp. 51-2  (S.C.C.) 

CROSS-RACIAL IDENTIFICATION

The Ontario Court of Appeal quashed a conviction based on a cross-racial identification where the witness first saw the accused/ suspect more than four  years after a brief event, because of the frailties of such an identification.  (R. v. Meyers (Oct. 16, 1997 Ont. C.A.)

EXPERT EVIDENCE REGARDING FRAILTIES OF EYEWITNESS IDENTIFICATION IS NOT ADMISSIBLE

Evidence of psychologists that all witnesses have problems in perception and recall of physical appearances when under stress and that cross-racial identification is difficult is not admissible because this knowledge is within a juries' normal experience (R. v. McIntosh and McCarthy (1997) 117 C.C.C. (3d) 385 (Ont. C.A.))

Psychic as well as physical characteristics may be relevant to identify the perpetrator of a crime. 

Psychiatric evidence with respect to the personality traits or disposition of an accused or some other person is admissible provided that:

(a) the evidence is relevant to some issue (e.g. identity) and its probative value outweighs its prejudicial effect.

(b)the evidence is not excluded by a policy rule (i.e. the rule against the Crown putting the character of the accused in issue in its case in chief) 

(c) the evidence falls within the proper sphere of expert evidence. (R. v. McMillan (1975), 29 C.R.N.S. 191 (Ont.C.A.)

Where the disposition in question is characteristic of an abnormal group, it is a proper subject for expert evidence on the issue of identity.  However, where a mere disposition for violence was the subject matter of the evidence, this disposition is not so uncommon as to constitute a characteristic of an abnormal group falling within the special field of study of the psychiatrist and permitting psychiatric evidence of the absence of such disposition in the accused. (R. v. Robertson (1975), 29 C.R.N.S. 141 (Ont. C.A.)

Facial / Cranial  Computer Analysis

This type of analysis involves the use of a computer to compare still pictures derived from low resolution surveillance videotapes etc. with known high quality photographs of the suspect.  The Ontario Court of Appeal has refused to allow expert evidence to be given of such analysis since this process has not yet received recognition in the scientific community and may depend too much on subjective analysis. (R.v. Gagne ( Ont.C.A. ) May 29, 1998 Docket C28147 

HANDWRITING  COMPARISONS

A judge or jury is allowed to make their own comparison of handwritings and 

decide for themselves whether or not the accused is the author . No expert witness assistance is necessary, unless there is an allegation of forgery in which case expert evidence may be required. (R.v. Abdi (1997) 116 C.C.C. (3d ) 385 (Ont.C.A.))

VOICE IDENTIFICATION

A witness who has had prior dealings with a person may testify that they recognize the voice, and the evidence is admissible even though the witness is unable to testify as to peculiarity or distictiveness of the questioned voice, since this goes to weight, not admissibility. (R.v. Williams (1997) 98 C.C.C. (3d)160 (Ont.C.A.)

ALIBI EVIDENCE ( See Chapter entitled " Threading the Evidence Needle ") 

VIDEOTAPE EVIDENCE OF IDENTITY 

A trial judge or a jury may use a videotape ( eg . of a crime in progress ) to make their own assessment as to whether the person shown on tape is the accused.  They are also entitled to use any identification they have made in this way as the sole basis for conviction. (R.v. Nikolovski (1997) 111 C.C.C. (3d) 403 (S.C.C.) 

PLEASANT AND UNPLEASANT TRIAL SURPRISES

Occasionally, I have been delighted to see an accused whose brain is missing essential parts, himself provide the best possible identification evidence by interrupting the witness with an outburst.  In one case, the accused interjected "You're wrong, I was wearing a blue jacket" whereupon the shrewd witness also identified his voice, thereby ending for all time the issue of identity.  If you hear the accused make some such brilliant comment, be sure that it is placed on the record.

It sometimes happens that the defence requests that witnesses be excluded prior to arraignment and that permission be granted for the accused to be seated in the body of the court in order to be identified by the witness.  This practice was approved in the British Columbia Supreme Court, in the case of Dubois v. The Queen (1975) 29 C.R.N.S. 220.  Speaking for myself, I never object to this practice so long as the witness is allowed to leave the witness box and wander about the court room freely for the purpose of seeking to make the identification.  In one novel case, I am advised that the witness singled out the judge as the culprit.  

MISTRIAL DANGERS

A mistrial will likely result where any photograph of the accused is filed as evidence which suggests the accused has a prior police history or a criminal record.  Obviously, it would be foolish to introduce a "mug shot" with the typical occurrence numbers on it for this reason. (R. v. McLean (1975) 27 C.C.C. (2d) 57 is an example)

PROOF OF IDENTITY BY SIMILAR FACT EVIDENCE

(Please see Similar Fact section of Chapter entitled " Threading the Evidence Needle " )

USING THE EARLIER OUT OF COURT IDENTIFICATION BY A WITNESS WHEN THE WITNESS BOMBS AT TRIAL 

The Ontario Court of Appeal has wisely recognized that the initial description of the suspect by a witness  belongs in evidence as part of the identification narrative.  Accordingly, a police officer who took the description can read it into evidence regardless of the witness' ability to describe the perpetrator at trial. (R. v. Langille (1990), 59 C.C.C. (3d) 544 (Ont.C.A.) 
An exception to the use of out of court identification evidence in this way, is where the witness testifies at trial that he or she never did make the identification the police claimed he did.  In such rare cases, the previous out of court identification is not admissible.  (R. v. Tat, (1997) 117 C.C.C. (3d) 481 (Ont. C.A.)

Similarly, where the witness at trial has no recollection of the earlier identification process, and /or is not asked about it, a police officer is not permitted to testify that the witness made the prior identification. The only way a police officer can give evidence of the prior identification is if the witness identifies the accused at trial, or the witness testifies at trial that they made a truthful and accurate identification or partial identification during the investigation but cannot do so at trial. (R. v. Starr (2000 ) , 147 C.C.C. ( 3d) 449 ( S.C.C. ) 

It also may be possible to introduce such evidence if it is necessary and reliable (e.g. the witness is deceased by the time of trial.  Please see the Chapter 13 section entitled "Taming the Hearsay Tiger" for an explanation of these concepts.

PROOF BY FINGERPRINT EVIDENCE ALONE

In Regina v.Keller (1970) 1 C.C.C. (2d) 360 (Sask C.A.).  The accused was convicted of break enter and theft in a safe job.  The only evidence was his finger-print on a paper match-cover found near the safe which had been opened by means of a cutting torch.  The Court held that this was sufficient evidence to convict. 

CONCLUSION

Courts  have made it clear that there is a duty on Crown prosecutors to be vigilant as to the dangers of identification evidence and to do nothing to impede reasonable defence efforts to question the quality of identification evidence. The Crown is expected to be much more than a mere adversary when it gets to identification evidence , and is expected to have it's "minister of justice " hat on at all times when identity is the issue. (R.v. Miaponoose (1997) 110 C.C.C. ( 3d ) 445 (Ont.C.A. )) 

No law enforcer worth his or her salt ever tries to ruin identification evidence, yet it frequently happens, often before the case ever reaches the prosecutor's desk.  It is hoped that this chapter furthers a better understanding of this fascinating subject.

CHAPTER TEN   HOW TO DEAL WITH THE DEVIL YET STAY OUT OF HELL 

The Distinction between an Informant and an Agent in Law

Agent






Informant

Witnesses the crime or events

related to the crime
Does not witness the crime or related events, but learns about it from others

( See R.v. Leipert (1997 ) 112

C.C.C.( 3d ) 385 ( S.C.C.) at p.

395 ) 

Is often involved in the crime

being prosecuted

at the direction of the police.
Is not involved in the crime being prosecuted.

(e.g. controlled deliveries)

Paid or unpaid - does not
Paid or unpaid - does not affect status

affect status

He does not expect to have his


He expects secrecy.

identity kept secret and knows

or ought to know he will be called

as a witness.

Role and identity fully disclosable

including credibility factors.
Only the fact there was an informant is disclosable unless the accused can satisfy the judge of the innocence at stake exception.

" In general terms, the distinction between an informer and an agent is that an informer merely furnishes information to the police and an agent acts on the direction of the police and goes " into the field " to participate in the illegal transaction in some way. " The identity of an informer is protected by a strong privilege and, accordingly, is not disclosable , subject to the innocence at stake exception. The identity of an agent is disclosable. " 

The distinction between an informant and an agent is case and investigation specific.  The same person can be an agent in investigation A and an informant in unrelated investigation  B .  ( R.v. Babes ( 2000 ) , 146 C.C.C. ( 3d ) 465 ( Ont.C.A. ) 

THE INFORMANT PRIVILEGE

The identity of an informant and any facts tending to identify the informant are not disclosable prior to trial or in the witness box. This legal shelter is called a privilege and it's purpose is to encourage persons to report crime without fear of reprisal. This privilege does not apply to agents. ( R.v. Leipert ( 1997 ), 112 C.C.C.(3d ) 385 ( S.C.C.)However, there is one very important exception to this rule. 

THE  INNOCENCE AT STAKE EXCEPTION TO INFORMANT PRIVILEGE

Where the defence shows that it is  absolutely essential for the accused to know who the informant is, in order to properly defend himself, the court will order the Crown to disclose the identity of the informant. The section seven Charter right to make full answer and defence trumps the informant privilege under these circumstances where innocence is at stake ( R.v. Leipert  (1997 ) , 112 C.C.C. (3d ) 385 ( S.C.C. ) at p. 396.

Typical situations where we may be forced to disclose informant identity involve defence allegations that the drugs, or stolen property etc. were planted by the informant.  The defence argues that it needs to know the informant's identity in order to show that the informant had motive and/or opportunity to frame the accused. In the result it is not as difficult as some believe for the defence to learn the informant's identity.  That is one reason why programs like Crimestoppers are so attractive.

Crimestoppers

A Crimestoppers tipster eliminates many problems including automatic recording of reliability by Crimestoppers payout records.  Further, Crimestoppers informants lose all their warts (criminal records etc.) due to their anonymity.

Law enforcement received a much needed boost when the Supreme Court of Canada ruled that the defence cannot except in the rarest of cases gain access to Crimestoppers' tip sheets. The court reasoned that such disclosure would undermine the Crimestoppers program which guarantees anonymity. Since it is not known who the informant is, it stands to reason that it is also unknown what  sort of disclosure would burn such an informant. The only way this information might be disclosable to the defence in a rare case would be for the accused to demonstrate that he must have this information to defend himself (e.g. his defence is that he was set up by the Crimestoppers tipster ). (Leipert v. The Queen and Greater Vancouver Crime Stoppers Association (1997) 112 C.C.C. (3d) 385 (S.C.C.)

INFORMANTS  IN  SEARCH  WARRANT INFORMATIONS

The simple fact that an informant has given information is not enough to provide valid grounds for a search warrant.  The reliability of the informant's information must be assessed by the justice of the peace or judge who must be able to look at all of the circumstances including:

- the degree of detail of the "tip".

- the informer's source of knowledge, especially his or her relationship to the target 

- any information which calls into question the informant's reliability, such as drug use and/or a criminal record.

- is the information personal to the informant or is it hearsay which he/she has heard through the grapevine ?

- results of any reliability tests in relation to the informant (e.g. polygraph, disinformation tests etc.)

- infomant's willingness to risk personal harm (e.g. by wearing a consent wire)

- signs that the informant is reliable such as past performance or confirmation from other investigative sources (e.g. confirmation by visual surveillance.)

- informant's performance on prior consent intercepts if any

· statements of the informant under oath whether written or video (e.g." K.G. B." type statements)

· whether or not the informant has been believed by the court in testimony in cases where he has previously testified for the Crown

· All consideration already given or promised to the informant should be revealed in the search warrant information. The following are common examples of consideration:

· Not charged where normally would have been charged

· Paid money ( give a summary )  

· Bail breaks

· Pleas to lesser charges

· Agreements for lesser sentences than otherwise warranted

· Withdrawn charges

· Delayed sentence

· Adjourned trials where adjournment would normally have been opposed

· Parole letters and other forms of parole benefits

· Letters and other requests to correctional authorities for special consideration such as placement in other institutions ( except arrangements motivated by safety ) 

· Immigration benefits 

· Consideration and benefits given to others at the informant's request

Although a Crimestoppers tip alone cannot provide a valid basis for a search warrant, a Crimestoppers tip combined with verification of portions of the tip through investigation can do the trick. Similarly, a history of Crimestoppers payouts to the same tipster may be enough to establish the tipster's reliability.

The search results cannot retroactively provide the reliability evidence.The information to obtain must provide this reliability evidence.(R. v. Garafoli (1990) 60 C.C.C. (3d) 161 (S.C.C.))

It is sometimes a good idea to include the informant reliability data and everything else which could identify the informant in separate exhibits or appendices to the information. This makes inadvertent disclosure to the defence easier to prevent. The accused is not entitled to this data but is entitled to a summary as long as it doesn't identify the informant. (R. v. Barzal  (1994) 84 C.C.C. (3d) 289 (B.C.C.A.))

Protecting Identity of Informants

The courts will protect the identity of the informant unless disclosure of the informant's identity is necessary to demonstrate the accused's innocence ( the "innocence at stake exception ") ( Leipert v. The Queen and Greater Vancouver Crimestoppers Association  (1997) 112 C.C.C. (3 d)  385  (S.C.C.).  It is recommended that the affiant identify confidential police informants in the information as follows:  Confidential Police Informant known as informant #123/94 to the Peel Regional Police Service.

This however, may provide only short term protection of the informant's identity since the defence has the right to view the search warrant information after the Crown has edited it. Real protection can only be afforded by the Crown carefully editing the affidavit with police assistance prior to disclosure to the defence which is the Crown's right. In some cases, a summary will need to be prepared to avoid identification of the informant.

However, a judge may order further disclosure in order for the accused to properly defend himself.  There may come a time when providing such disclosure will reveal identity.  In this situation, the Crown can try to save the information by relying upon other grounds that are independent of the informant.

The information must be able to stand alone as edited. If the edited version does not justify the search, then the Crown must make the difficult choice of either disclosing more information or no longer trying to introduce the seized evidence.In some cases, this can lead to withdrawal of the charge.  It is very wise to contemplate this problem prior to applying for an authorization since some applications will depend solely or mainly upon the informant's information.  In these situations, it will be close to impossible to protect the informant and successfully prosecute in a hotly contested case. (R. v. Garofoli (1990) 60 C.C.C. (3d) 161 at pages 189 to 193 (S.C.C.))

THORNY PROBLEMS AND RECOMMENDED SOLUTIONS

· Situations Where Police Promises to an Agent Cannot Be Kept by the Crown

If a person who is in law an agent is promised that they will not have to testify and that their identity and information provided will not be disclosed we have the ingredients for a serious meltdown.  Usually such situations arise from lack of understanding as to the differences between an informant and an agent as set out earlier in this chapter.  For example, if the informant witnessed the crime we are prosecuting we cannot keep his identity secret and must disclose. 

Recommendation:
We must renege on the promise, disclose, and take the flak (which could be intense such as witness protection demands); or withdraw the charge. Non- disclosure is a recipe for disaster.

· Judge Orders or is about to Order that the Informant's Identity Be Disclosed

Recommendations :

A wise police witness will ask the court to allow him to speak to counsel before making such disclosure. This could be independent counsel or the Crown Attorney depending upon the circumstances. The stated reason for needing to consult should be to consider the options and consult with the informant as to the informant's preferred option.

One option is to stay proceedings and appeal the judge's ruling.  This takes time and will likely cause the accused to be released from custody.  If you win on appeal, you start the trial again without informant disclosure. (R. v. Leipert ( 1997), 112 C.C.C.(3d) 385(S.C.C.) at pp. 388,389.

· Another option is to persuade the informant to actually testify. This could turn into a nightmare for the defence and cause them to reconsider their position particularly ifthe informant's evidence could result in other serious charges being laid. If this is a legitimate possibility the defence may back off before the informant's identityneeds to be revealed. We are likely to need time to consider witness protection issuesand we should not hesitate to seek this time from the judge. Such time will almost certainlybe given since there will need to be disclosure of the witness' anticipated evidence.Don't rush this process.  The informant may be prepared to testify behind a screen or wearing a disguise.Voice altering technology exists and can be useful as well.  The court can be closed to the public if you can justify it and the judge can order that access to transcripts be restricted.The informant may be able to testify using a pseudonym but his real identity will likely need to be part of the court record, perhaps in a sealed envelope. He may be permitted to take the oath acknowledging that his identity is contained in the sealed envelope.  By far the best option is to try to convince the judge that further disclosure short of identifying the informant will still allow the accused to make "full answer and defence" (Charter section 7) . Sometimes the arrival of a more senior and more knowlegeable prosecutor will make a difference.A judge  cannot order that the Crown produce the informant in person to be interviewed by the defence.  At worst, statements by the informant, and information about the informant's credibility and reliability will be ordered disclosed. ( R.v. Khela ( 1995 ) , 102 C.C.C.( 3d ) 1 ( S.C.C.)

· The Informant Commits Fresh Crimes Or Recants After the Accused is Charged

This is not a disclosure problem unless it reveals that the informant might have framed the accused or it calls into question the trustworthiness of our evidence.  (eg. the informant now tells us contrary to his earlier information that someone else did the crime. )  If we get to this point we should give disclosure of the new circumstances which will likely ,but not necessarily ,include the informant's identity since the innocence at stake exception to informant privilege is staring us in the face.

.TIPS  FOR  INFORMANT  HANDLERS

· All informant data should be kept in a separate informant notebook

· No given names should ever be put into any notebook, just a coded number.This will help prevent inadvertent disclosure of the informant's identity while giving evidence. 

· All monies paid to the informant should be documented and receipts obtained and preserved.

· Payment should normally follow results.( ie:  C.O.D.) 

· The informant should be asked if he has informed for any other agencies, and if so,the other handlers should be consulted in order to obtain information as to the informant's past reliability. 
PAID AGENTS

 The paid agent species is frequently the best.  There is nothing the defence can do to prevent the Crown calling a paid agent as a witness.  (R. v. Dikah (1994) 89 C.C.C. (3d) 321 (Ont. C.A.) affirmed 94 C.C.C. (3d) 96 n. (S.C.C.) and R. v. Buric (1996) 106 C.C.C. (3d) 97 (Ont. C.A.).  However, it is very wise to have all payments complete before the witness testifies (except for witness protection arrangements) since otherwise the defence will be able to weaken the evidence by suggestions that the testimony is itself part of the bounty hunt.  It will undoubtedly look bad to the jury if the witness still has a financial stake in securing a conviction.  Accordingly, all agreements with such agents should make it clear that there will be no financial reward for giving evidence and no additional reward if a conviction results.

There are some that will argue that the agent may abscond before he testifies as soon as he has received payment in full.  This has not been the author's experience.  The agent has chosen "Team Canada" and will not likely want to have a material witness warrant issued for his arrest since he runs the risk of jail which could prove uncomfortable.  The risk of severe damage to the case by an agent "no-show" can also be minimized by judicially authorized consent intercepts and  KGB statements.

Indeed, the Crown cannot be forced to call any witness at trial even when the witness is available to testify.  (R. v. Cook (1997) 114 C.C.C. (3d) 481 (S.C.C.)) As long as disclosure has been given and law enforcement is not involved in the witness' disappearance, the case may remain viable. However, there can be no guarantees of this since the accused's section 7 Charter right to make full answer and defence could prevail.

So far, the courts have not considered it wrong to pay an agent more for work on certain targets and less on other targets ( ie:  a variable bounty ). ( R.v. Gezy ( 1998 ), S.J. No. 682( Sask. Q.B. ) Similarly, informants can be paid different amounts depending upon who the target is even in the same investigation. The danger in this approach is obviously that it may create a special incentive to manufacture false evidence or information.

How Far  Can An Agent Go?

Obviously, we  cannot have agents engaging in violence or threats of violence on our behalf. Agents can possess drugs and traffic in drugs as part of their mission thanks to the Regulations made under the Controlled Drugs and Substances Act. These drugs can come from previous law enforcement seizures providing there is compliance with the controls specified in those Regulations ( eg. certificates from commanding officers etc. ) . On grounds of public policy it will usually be unwise to supply drugs to addicts.

Thanks to section 462.31 of the Criminal Code, police officers and their agents can now deal in many types of contraband. There is a specific exemption which provides that police and police agents are not guilty of an offence if they deal in any manner with property derived from enterprise crime or drug offences for the purposes of investigations of those offences.  ( Code section 462.31 (3 ).  The list of enterprise crime offences contained in section 462.3 is a long one and includes counterfeit money offences and frauds on the government as but two examples.  Accordingly, it is now legal for police and police agents to deal in such articles as counterfeit money and smuggled cigarettes.  Public policy considerations make it prudent to keep counterfeit distribution to a minimum ( eg. giving samples ) since innocent citizens will otherwise be harmed.  The law itself is very open ended in our favour making it important that reverse sting operations be critically evaluated from a public interest perspective since we don't want to lose these welcome new laws. A more complete analysis of this subject is located in the chapter on Undercover Operations.

Written Agreements with Unsavoury Witnesses

For many years now, our American counterparts have been entering into written agreements with unsavoury witnesses. The author has been experimenting with this approach for the past seven years in Ontario and is pleased with the results to date.

The primary advantage of written witness agreements appears to be that they remove some of the stench from the calling of unsavoury witnesses at trial since the "deal" is clear and is out in the open for all to see.  If the agreement is conditional upon the witness being truthful (as it should be), the jury will easily see that the witness stands to lose if they lie since the consequences will be spelled out.  Prosecutors will be able to show the jury that it is in the self interest of the witness to tell the truth since even though the witness is a twisted wretch, self preservation has made them truthful.  "Truth or consequences" is the theme of the agreement.

A further advantage is that a written agreement which specifies that there are no additional deals tends to shut down the common line of attack by the defence that there are undisclosed benefits.  A well worded agreement makes an attractive document to file as an exhibit. It is surprising how frequently unsavoury witnesses are unable to accurately recall all the terms of the "witness deal".  The written agreement can operate to refresh their memory.  Indeed, some defence counsel have objected to such agreements being shown to the jury and have virtually abandoned their efforts to attack the deal when confronted with such agreements.

Such agreements may be admissible in the Crown's case in chief to inform the jury that the witnesses no longer have  a personal interest in the accused's case since the question of the witnesses' own criminal liability is settled by the agreement (as well as for other reasons).  The trial judge should caution the jury that the  conditions in the agreement requiring the witness to tell the truth or face consequences cannot be used to bolster the witness' credibility. ( R.v. DeFrancesca, Sevillano and Condello ( 1995 ) 104 C.C.C. ( 3d ) 189  at p. 192 ( Ont.C.A. ) leave to appeal to S.C.C. refused Jan. 11, 1996 ) ; R.v. Bernardo ( 2000 ) , 144 C.C.C. ( 3d) 260 (Ont.C.A. )  

SAMPLE  AGENT / ACCOMPLICE WITNESS AGREEMENT

MADE this 

day of 




BETWEEN:

BAD BANDIT

("Bandit")

and

THE MINISTRY OF THE ATTORNEY GENERAL OF ONTARIO

("The Crown")

TERMS AND CONDITIONS
In consideration of the Crown agreeing to seek a sentence of not more than two years less one day, in addition to time already spent in custody, in the event Bandit chooses to plead guilty to the charge of conspiracy to commit armed robbery now outstanding against him:

BANDIT AGREES TO THE FOLLOWING TERMS:
1) To forthwith consent to be transferred into the custody of police officers or their designates, for the purposes of making oral statements and video recorded statements under oath. (See Code s. 527 (7) which authorizes judges' orders for this purpose.)

2) To be fully co-operative in making oral statements and video recorded statements under oath as to his entire knowledge, information, and belief as to all circumstances and events involving all robbery offences he has participated in himself or been told about by others within the Province of Ontario including robberies planned but not committed.

3) All statements given by Bandit to police investigators must be true and be the full truth.  It is understood and agreed that no information of any type will be intentionally withheld by Bandit which a reasonable person of his intellect would consider relevant to the subject set out in paragraph two above.

4) Bandit will not refuse to answer any questions in any way relevant to the subject matter of paragraph two above, asked by police investigators or a Crown prosecutor.

5) Bandit will make himself available for any witness interviews requested by the Crown whether he is in or out of custody and will testify voluntarily under oath in any criminal proceedings where requested to do so by the Crown.  He will answer truthfully any question ruled proper by a judge in any such proceedings.

6) After being released from custody, he will remain in Ontario, except with the prior written consent of Detective A, and continue to make himself available for witness interviews and testimony by notifying Detective A of his residence and any change in residence until released from this obligation in writing.

7) Bandit will not give evidence which a reasonable person of his intellect would regard as intentionally untrue, deceptive or misleading.

8) Bandit agrees that he has been briefed by counsel in layman's terms and understands what "consent" means in law and that where his consent is required, expressly or by implication at any place in this agreement, he gives it voluntarily and informed within the meaning of R. v. Wills (1992), 70 C.C.C. (3d) 529 (Ont. C.A.).

IN THE EVENT THAT BANDIT fails to honour this agreement or any term or condition of it, the Crown's obligations with regard to its sentencing position cease.

IN THE EVENT THAT BANDIT  fails to honour this agreement or any terms or condition of it following his being sentenced for the offence of conspiracy to commit robbery, the Crown reserves the right to appeal the sentence and/or to prosecute Bandit for any other offence providing that the statements he makes in the course of carrying out this agreement will not be used against him in any circumstances.

SPECIFICALLY BANDIT understands that if he makes a false statement under oath whether to the police or to the court, he will be prosecuted for perjury and/or similar offences and Bandit agrees if he fails to honour this agreement, or any term of it, all of the Crown's obligations under this agreement ,other than the acknowledgement set out immediately below this sentence ,cease to exist.

ACKNOWLEDGEMENT OF THE CROWN

In an effort to ensure that Bandit is truthful, the Crown agrees that nothing Bandit does or omits to do while fulfilling his obligations under this agreement will be used in evidence against him in any prosecution, other than in a prosecution for public mischief, attempting to obstruct justice, or perjury even if Bandit breaches or fails to comply with this agreement.

ACKNOWLEDGEMENT OF BANDIT
I, Bandit have read every word in this agreement.  My lawyer has explained all of these words to me. I know what they mean and I agree with everything on these three pages.  I know this is the complete agreement and that I can expect no other benefits of any kind.










(signed)









Bad Bandit

I, hereby certify that I have carefully explained the contents of this agreement to Bandit who appears to me to fully understand the entire contents of this document and to have signed this agreement in my presence of his own free will.












(signed)

Counsel for Bad Bandit












(signed)

Crown Counsel 









GET OUT OF JAIL ( TEMPORARILY ) FREE CARDS ( Code s.527 (7)

A very useful tool lies hidden in section 527(7) of the Criminal Code. This section permits a prisoner in jail for any reason ( eg. awaiting trial, serving sentence, or in default of fines ) to be released into police custody for as long a time period as can be justified. The prisoner must consent to this transfer into police custody in writing and a superior court ( ie: Queen's Bench, or General Division ) judge must be satisfied that the transfer into police custody is required in order to assist the police in the execution of their duties. In practice it is fairly easy to obtain such orders.

An affidavit candidly setting out what is being investigated and the role of the prisoner in the investigation is required. The affidavit should explain whether or not the prisoner's counsel is aware of the situation and if not ,why not ( eg. prisoner doesn't want him to know ) . 

Such prisoners can act as police agents and make controlled deliveries and /or attend wiretapped meetings with targets etc., their where custodial status isn't known or can be explained away ( eg. false claim to be serving an intermittent sentence ) while under (hopefully ) close surveillance but only within the province where the custody originated. Other uses of this section involve temporary removal from jail for polygraph tests and/or K.G.B. statements. 

Some prisoners may be able to retain informant status , depending upon their role in the investigation, and getting them out of jail may simply facilitate obtaining the information with less danger to the informant. 

JAILHOUSE  INFORMANTS

Often called jailhouse informant witnesses, this dangerous species tends to surface in high stakes cases, most frequently homicides. Of course no-one can be an informant and a witness in the same case but they usually start out as informants. They will claim to have received a confession from the accused while the two of them were in an area of a jail together. There certainly are truthful jailhouse informants but there are also fakes. The fakes create the real risk of a travesty of justice if they lead us down the road of guilt where our otherwise weak case is in fact weak because of innocence.  

On the other hand, the calling of a slimy jailhouse informant whose credibility evaporates on the witness stand may tarnish the overall credibility of an otherwise strong case where the accused really is guilty.  The judge or jury may recoil against us because we have stooped to offer up such unreliable evidence.  They may lose confidence in the integrity of the prosecution.  

Accordingly, it is of crucial importance that we approach such witnesses with extreme caution and develop a clear plan to investigate their truthfulness.  If law enforcement fails to take great care with this type of witness, we run the risk of losing the ability to call such witnesses in the future.  An outright ban against the calling of such witnesses was sought by some participants in the 1997/98 Morin Inquiry in Ontario.

The Golden Rules of Jailhouse Informant Analysis

1) Assume the informant wants a benefit present or future even if they claim to be motivated solely by conscience. Frequently the informants who are upfront about the benefits they seek are less dangerous than the ones who claim to be seeking nothing.  It is only natural for a jailhouse informant to seek a benefit and this fact alone should not deter you.

2) Never call a jailhouse informant as a witness at trial unless you are convinced that they have knowledge that they could only have received from a truthful confession by the real culprit.  There is of course no harm in calling such a witness at a preliminary hearing which may provide an excellent forum to further a sound credibility assessment.

3) Never call a jailhouse informant witness who simply claims to have received a "bare bones" confession without supporting details.  "He told me he killed her", standing alone, is simply too dangerous.These witnesses usually have no respect for the truth and are "morally challenged" or they would not be in jail in the first place.  Only detailed information should be considered.

4) Never call a jailhouse informant as a trial witness unless they can fairly pass through a truth screening filter which includes the following types of safeguards: 

a) Does the witness have knowledge that was not made public in any radio,television, newspaper or magazine? In other words, we need a full media check.  It is not enough that a particular newspaper etc. was not available in the jail since someone else on the outside who had access to such a media report could have briefed our witness by telephone or by visiting.This is of course yet another reason to hold back crucial details from the media

.b)  Was there a "Crimestoppers" type re-enactment on television?  If you are planning such an event, it is worthwhile thinking about deliberately including some erroneous information which might stimulate wiretap and could serve as truth serum for subsequent jailhouse informants.

c)  Was the informant ever in potential communication with the accomplices 

to the actual crime who could have given him the truthful details he now falsely puts in the mouth of the accused?  Common groups of friends who then visit the witness in jail could also transmit such contaminated evidence.

d)  Visitors registers should be checked to reveal possible contamination sources.

e)  The Crown brief itself should be considered a possible contamination source.  It has happened that unscrupulous jailhouse informants have borrowed the Crown brief from a fellow inmate on some pretext and thenturned on that inmate with a well rehearsed and impressive script.  Wise defence counsel will not permit the accused to have a copy of the Crown brief other than perhaps in a secure area of the jail such as specially arranged locker.

f)  Consideration should be given to how many police officers know the crucial information and whether there is any prospect that idle talk by officers not involved in the investigation who visited the informant in jail on other matters could have produced this type of radioactive contamination.

5) Always check the informant's past reliability, as an informant with his or her previous handlers and/or the trial prosecutors, is you can. The author once received a real eye opener which exposed a fake informant as a result of such checks.  A central registry of prior testimony by jailhouse informant witnesses has been proposed, but does not presently exist.

6) Try to obtain a transcript of the informant's prior testimony in other court cases in the informant role paying special attention to what the judge had tosay about credibility if your analysis reveals such data exists. Be appropriately skeptical as to how many murder confessions an inmate could expect to hear.

7) Taperecord meetings with the jailhouse informant whenever possible.

8) Keep a careful record of all benefits present or future sought by the informant.  Ideally, all benefits should be documented in a written agreement signed by police, Crown and the witness.  Unspecified future consideration (e.g. credits against future crimes) is dangerous.  However, it may become necessary in the future to afford leniency so as to reduce the danger to the informant from other inmates but this should be done for safety's sake as opposed to get out of jail free coupons.

9) Research behind the informant's criminal record including a review of the synopsis of past convictions as well as charges for clues as to the informant's character and credibility.

10) Make scrupulously thorough disclosure of all of the information you learn about the informant in this entire analytical process to the defence.  It will be apparent to the reader that this otherwise aggressive author is very restrained and cautious on the subject of jailhouse informant witnesses.  That is because experience has taught us that such witnesses pose significant risks to truth and justice.  "Handle with care" must be their label if we are to sleep soundly witha clear conscience.

INVESTIGATIVE CHECKLIST FOR UNSAVOURY WITNESSES CLAIMING TO HAVE RECEIVED ADMISSIONS OR CONFESSIONS IN SERIOUS CASES.

Media Contamination Potential

Could the witness have acquired some or all of the information from another source?  Media contamination:  Television, Radio, Newspaper, Crimestoppers Re-enactments

Crown Brief Contamination

Could the witness have had access to the Crown brief? (e.g. was it in the jail?)

Bail Hearing Contamination

Could a spectator at the bail hearing have acquired the information and passed it onto the witness?

Accomplice Contamination

Could an accomplice other than the accused have given this information to the witness?

Visitor Contamination

Did someone who had the information visit the unsavoury witness in jail or visit someone else on the same jail range as the unsavoury witness.

Witness Contamination

Did the unsavoury witness have access to another witness who could have passed the information on?

Police Contamination

Could the police have inadvertently disclosed information to the witness?  It is vital that all police interviews be taperecorded.

B)  Witness Pedigree

Criminal record with copies of all prior occurrences

Copies of all prior occurrences not leading to conviction

Full information as to pending charges

Previous History as an Informant

All known prior police "handlers" from any police agency should be contacted as to the witness' prior history as an informant.  Any indications of prior unreliability should be analysed carefully and will likely need to be disclosed in a manner which will not jeopardize the informant privilege by connecting the informant with a specific prior investigation.

Previous History as a Witness

At minimum the Crown prosecutor who called the witness on a prior occasion or the officer in charge of that case

Drug and/or Alcohol Abuse

Are we aware of any psychiatric problems?

Danger signs

A history of manipulative conduct

C)  Witness Motivation

What does the witness want in return?  We ought to be very suspicious of unsavoury witnesses who continue to claim that they wish nothing in return.

D)  Will the Witness consent to electronic interceptions where it is feasible?

Although not an infallible litmus test, the witness' willingness to do so is a very positive sign.

E) How detailed is the information?

The simple statement "he told me he did it" is so easily fabricated that it is too dangerous to act on.

F)  Did the witness have the opportunity to have the discussion he claims he did?

(e.g. institutional records should be checked to ensure that the jailhouse informant had the opportunity to meet the accused he claims)

Two Losers Can Add up to One Winner ( 2 X O = 1 ) 

One unsavoury witness can be corroborated by another unsavoury witness ( R.v. Winmill ( 1999 ) , 131 C.C.C. ( 3d ) 380 ( Ont. C.A. ) 

Rules of Thumb for Investigators and Prosecutors Considering Calling Unsavoury Witnesses at Trial 

· Experience has shown that an otherwise solid case can be ruined by calling these witnesses whom juries despise . They will not be believed unless there is strong corroboration.

· Make arrangements with " little fish" to get " big fish " . If we call sharks against goldfish, we will offend the judge or jury's sense of fair play, unless the sharks are in captivity serving hefty sentences. 

· The fish already in the net may be too big already to get any significant benefit for co-operation other than parole concessions. 

· Call unsavoury witnesses at the preliminary hearing to " test drive " their evidence and enable a better assessment of their reliability. 

· Total immunity should be a last resort ( eg. where the crime can't otherwise be prosecuted at all ) 

· The leading case as to what the judge should say to the jury about unsavoury witnesses is R.v. Brooks ( 2000 ) , 141 C.C.C. ( 3d0 321 ( S.C.C.) This case makes it clear ( by a slim majority )  that trial judges should avoid " pigeon holing ' witnesses using labels such as " jailhouse informants ". Each witness is to be assessed individually, not categorized. There is no clear and fast rule requiring an automatic warning. The importance of the witness' credibility  to the Crown's case is an important  factor. 

From the Brooks case It logically follows that an unsavoury witness wholly or mainly backed up by wiretap would not require a special warning. 

THE "PROFFER " - HOW TO AVOID PURCHASING A HYUNDAI  WITNESS AT A ROLLS ROYCE PRICE

One of the problems frequently encountered in dealing with the devil is that the devil doesn't want to show his cards until after the deal.  He reasons that he doesn't want to incriminate himself or make things worse until after the deal. This makes good sense for the devil, but is potentially lethal for us. We run the risk of rewarding masterminds with leniency in a misdirected effort to sink their flunkies and trading killers for getaway drivers.  Fortunately there is a recipe called the " proffer " which can save the day. 

A " proffer " is essentially a " could say" statement given to us by counsel for the potential witness, containing a summary of what the devil could say if we are able to strike a deal. 

The proffer is usually given to us on terms that it is an induced statement and as such is inadmissible against the devil himself. Occasionally the proffer will be anonymous, and the identity of the devil will only become known during negotiations , usually after we commit ourselves to some extent.

The beauty of the proffer from our point of view is that we know what we are buying in the sense that we know it's value to the public. We have not put any words in the devil's mouth, and may be able to verify the truthfulness of the proffer by measuring it's contents against other facts which have not yet been disclosed. Another advantage of the proffer is that the devil may think we know more than we do , and make a better proffer for that reason. Accordingly, I believe we should insist upon a proffer as an essential early step in negotiations. 

I recommend that the proffer not be a sworn document since the devil could still be holding back information and could be forthcoming with more information once we interview them and they realize what we know. Moreover it is difficult for hardened sinners to make a clean sweep on the first run through. 

Obviously, if the proffer is useless to us, we are not ordinarily committed to any deal. We should not confer benefits simply for the sake of getting a proffer unless we are truly desperate. A proffer can be received from an accused, a suspect, or indeed anyone who is otherwise reluctant to give us a statement. You should anticipate that it will eventually be disclosed to the defence and is not covered by informant privilege since we are contemplating testimony. 

If pressed to negotiate before receiving a proffer, I recommend the following rules of thumb:

· We won't give immunity for crimes of violence other than this crime .( We don't know what we are talking about, and there could be serious public policy considerations. )

· The proffer must be truthful or we aren't interested.  Any deal we make will have a total escape clause for us if the proffer isn't truthful. 

· We are entitled to investigate the proffer's contents to determine truthfulness before inking the deal

· If we accept, a term of the deal will be that the witness give a " KGB " statement under oath and will co-operate fully and be interviewed and testify as required. 

· We may want to make passing a polygraph a pre - condition before we perform our part of the bargain, but this deserves plenty of thought. 

· Although it may be tempting to offer immunity providing the proffer reveals no criminality by it's author, this wimpy and circular approach creates an incentive for the potential witness to falsely minimize his own involvement which may mean that he must falsely exaggerate the involvement of others.  This is a recipe for disaster.

· We must be sure of our own authority to negotiate the proffer or obtain the necessary authority. 

Deals with the devil are not automatic passports to hell and are obviously essential if law enforcement is to be effective.  If we wait for paragons of virtue to witness crimes we won't be protecting the public, just ourselves.  We should not be ashamed to stoop to deal with the devil, secure in the knowledge that the public is well aware ,thanks to common sense, that we can't expect to find pristine pure witnesses and lily white informants within the criminal subculture.  The public rightly expects us to justify such deals as made for the greater good, and provided we can, we have nothing to fear. If it were otherwise, the author would have crashlanded many years ago. 

ETHICS , VALUES , AND RESPONSIBILITY TO THE PUBLIC 

Some Thoughts on How to Survive with your Principles Intact While Doing a Good Job Without Making Too Many Enemies

"Always tell the truth - - - that way you won't have to remember what you said " ( former American President Harry S. Truman  ) 

Obviously Mr. Truman was never an undercover police officer or a police interrogator trying to obtain a confession from a wretched killer. No doubt he said this tongue in cheek because life ( particularly the life of an American president or a law enforcer ) is not that simple. There are shades of gray in law enforcement and only an inexperienced fool, or cloistered academic would cling to a black and white decision making model for the field of law enforcement. We should not be ashamed to acknowledge that there are shades of gray in our profession.They are the inevitable result of confronting the full range of human behaviour and the shades help make the field fascinating and challenging.  

Our challenge is to develop a principled yet realistic value system with workable coping strategies so that we can survive with pride , able to look ourselves in the mirror while protecting the public as best we  can. 

At the risk of drawing intense flak (because there is certain to be disagreement ) I will propose both a comprehensive value system and coping strategies for police and prosecutors.  This is not a holier than thou sermon delivered from some perch in the sky safely above the trenches. This is a proposal from the trenches. It probes controversial and difficult subjects which are not often talked about . I invite critical comment . You can expect to see many revisions to this portion of the book in future editions. 

The backbone of all ethical decision making is the personal integrity of the person making the choice. Integrity cannot be purchased and it is doubtful whether it can be acquired by study, other than in a spiritual context. It has been said that a person's  fundamental integrity is best assessed by the harsh test of how that person would behave if that person knew their conduct would go undetected. 

It has been the author's experience that most persons engaged in law enforcement already possess a fair measure of personal integrity somewhat beyond that of the community at large . That is part of what initially attracted them to this type of work. Accordingly, there is benefit in trying to help law enforcers make wiser ethical decisions since the cornerstone of integrity is already in place. It is of course also true that integrity is a perishable commodity and features no lifetime warranty. The author assumes ( and from experience is entitled to assume ) that the reader has integrity. 

A Proposed Checklist for Decision Making when Confronted with an Ethical Problem in Law Enforcement 

Deciding whether or not to get involved :

· Should I get involved at all , or am I sticking my head into somewhere it doesn't belong? 

· Is this a real problem or a tempest in a teapot ? We need to have courage but we shouldn't be curious busybodies or obsessed zealots charging off in all directions on white horses the moment the environment is not lily white. This is not a monastic or convent environment and whiter than white is not the colour of our wall paper. If this is a real problem we should not "wimp out" , but if it is a trifle let's not make it a nuclear event.  

· Will other people whose ethics and integrity I respect expect me to become  involved ? 

· Will others whose ethics and integrity I respect or who look up to and respect me, fault me for not getting involved?

If you are perceived as a role model or moral leader this will be a factor worthy of serious consideration. 

· Will I fault myself if I don't get involved? 

· Will others whose ethics and integrity I respect fault me if I do get involved ?

· Will I be able to make a positive difference if I do decide to get involved, or 

is this a situation where I would be ineffectual and over my head from the getgo? ( If over our heads we cannot just bail out, obviously we still have the ethical dilema of whether or not to report it and / or bring in additional help) 

· Am I thinking of getting involved for selfish reasons or to do some good for individual(s) or the sake of the public ? (If the reasons are primarily selfish, and there is no good reason to get involved, stay out !!)

· Is this a personal issue for the people involved or does this really impact the work or future work ? ( the more personal it is , and the less it impacts the job, the more we should stay out unless the people involved are friends in which case our response will likely be governed by the heart (as it should be ) rather than any decision making model )

· Can I get help in making the ethical choice from others I trust without jeopardizing the situation? If so I should seek their help. This is especially so if I am close to the situation and may lack objectivity. There is a natural tendency to assume that we can be fair minded and objective even though it would be obvious to a neutral observer that we are fooling ourselves. 

· A problem ignored frequently becomes worse. If I don't get involved now , will I inevitably need to become involved later ? If so, the sooner 

If you decide to get involved, the following questions may help you make the best choice ( sometimes there is no right choice and frequently you are choosing between the lesser of evils because all options are undesirable ) :

· Is it legal ?

· Is it the right thing to do ? ( as opposed to the right thing for me ; eg. the politically correct , expedient , or career advancing move ) 

· Would a fully briefed decent citizen agree with what I propose to do (or at least understand and sympathize ) ? The author places heavy emphasis on this factor . 

· Will I be able to look myself in the mirror after I make this decision this way ? 

· Does the decision I propose to make harm any person who does not deserve to be harmed ? If so, can harm to that person be avoided or minimized?

· What effect would public knowledge of my decision and proposed course of action have on the reputation of my agency ? ( not the selfish test of what effect it would have on my reputation ) 

· Is my proposed course of action a sensible and measured response to the problem or is it " overkill " or at the other extreme , " wilful blindness " ? 

· The  Golden Rule Test - Would I expect others to do the same thing to me or for me if the roles were reversed and could I eventually respect their decision even if I could never agree with it ? 

· Would I be embarrassed if my loved ones and close friends learned of my decision in an article in the media ?

· How would I plead if called to account for this ethical decision in my trial in the sky come Judgment Day ? ( assuming you haven't already received the maximum sentence for other sins )  

PROVEN QUICKSAND AREAS  IN LAW ENFORCEMENT 

( Learn from the mistakes of others, you and your colleagues won't survive long enough to make them all yourselves !! ) 

· Informant/Agent  handling and fibs and whoppers to protect informants

· Disclosure

· Noble  Cause  Corruption ( ie : the ends justify the means , particularly in areas such as accused statements and grounds for arrest and search ) leading to perjury 

· Inappropriate personal relationships with witnesses 

· Excessive Force 

· Divulging Confidential Information 

· Drinking and Driving leading to failing to remain etc. to avoid career consequences 

· Naively believing that persons with untreated personal problems which impact the job will miraculously get better when our instincts tell us a major blowout is imminent . We have a long history  of wearing rose coloured glasses when our own are being viewed. 

A MAP OF SOME OF OUR CORE VALUES TO AID IN NAVIGATION THROUGH TREACHEROUS  ETHICAL  SHOALS

· Principle : We enforce the law as it is ( if we know what it is , which is sometimes no easy task ) ; not the way we think it should be .

Although we were entertained seeing how Inspector Harry Callaghan resolved his understandable frustrations with an out of control criminal justice system in the movie " Dirty Harry ", modern law enforcers obviously cannot long survive if they adopt his attitude. For one thing they would spend every waking moment testifying at public inquiries. 

The " as best we can " qualification to our mandate to protect the public is necessary because we don't make the law and have precious little input into law reform. We  must take the law that society gives us , and work within that law . If that law is not up to the task, society will pay the price  and if society considers that price unacceptable , Parliament can change the law. We cannot be expected to bear the weight of society's burden derived from ineffective laws  on our shoulders. We can only work with the tools they give us . Since we are painfully aware that these tools are not good enough, we must work well with what we have , but our responsibility ends there. 

The healthy process of law reform which is crucial to real democracy can be seen underway in the public pressure already brought to bear to have Parliament enact " Charter Notwithstanding " legislation to over rule the British Columbia Court of Appeal's recent decision which effectively legalizes the possession of child pornography by individuals.  

· Principle : We have a discretion not to enforce a particular law in the public interest , but if we chose to enforce a law we will enforce it the way it is written . We will not enforce the same law against some people but not against others , or we invite disrespect for both the law and ourselves. We will never consider ourselves above the law. 

Obviously we will need to focus on individual or group suspects , but no individual or group should be immune from enforcement of a particular law , or we have no credibility enforcing that law. We run the further risk of jeopardizing our overall integrity. It is sometimes very tempting to overlook this important principle and create a well deserved scandal in the process. 

The principle that no-one is above the law has recently been reinforced by the Supreme Court of Canada as follows: " It is one of the proud accomplishments of the common law that everybody is subject to the ordinary law of the land regardless of public prominence or governmental status - - - It is always a triumph for the law to show that it is applied equally to all without fear or favour. " ( R.v. Shirose ( 1999 ),133 C.C.C. ( 3d) 257 ( S.C.C. ) at p.p. 273, 274. This case decides that police can only break the law if Parliament creates a specific exemption. ( eg. the ability to traffic in drugs because of the exemption contained in the Regulations under the Controlled Drugs and Substances Act ; the ability to deal in contraband because of the exemption contained under section 462.31(3 ) of the Criminal Code. 

We reserve the right to be more careful in the charging process against persons who will suffer special damage to their reputations if they are charged. This is simply fair play. 

Since sentence or penalty is an individual matter I am not talking about equal penalty, I am talking about even handed charging and prosecution.

· Principle : We do not suppress material facts from the court and unless there are rare and exceptional circumstances we  do not,  as a rule , accept a plea of guilty to a lesser offence than we can prove . ( if we do accept a lesser plea than we can prove , we will tell the court on the public record what we can prove and explain why we are  nevertheless accepting the lesser plea ) 

· We tell the truth to each other and when under oath . Likewise we do not intentionally mislead another person honestly engaged in law enforcement be they police or prosecutor .

Police officers may need to mislead defence counsel on some occasions during investigations but it is a practice to be avoided wherever possible. Crown prosecutors should not mislead defence counsel but may sometimes need to decline to answer or evade answering ( eg. to protect the identity of an informant )  

Sometimes we will need to decline to answer each other preferably with some general explanation as to why we can't answer and be prepared to tough out the consequences of not answering

· Principle : We will not apply the law with the primary objective of benefiting law enforcement. We will always put the public first. We will not use the law to effectively extort benefits ( eg. revenues ) for law enforcement. 

: 

I suggest that a clear example of unethical behaviour by law enforcement is to be found in the " Fourth Option " for traffic tickets where some Ontario police forces give traffic offenders the option of taking an easy quick test on highway safety and paying a fee directly to the police force for taking the test rather than processing the ticket in the normal way. 

· Principle : Where it won't jeopardize a serious investigation of that person , or where there is no known risk of self harm or violence , if you decide you need to report someone's conduct, have the courage to tell the person you are about to report what you are going to do before making the report. Keep an open mind if new information emerges as a result of this discussion. The person may wish to report themselves which is usually preferable , or accompany you at the time you make your report which may be fair under the circumstances. In other words even the worst sinner deserves fair treatment , and most will come to respect you for fair treatment at the report stage , even if they are angry at your decision.

· Principle : We will not be active politically unless through a non-partisan organization like the Canadian Chiefs of Police . We are accountable to the political process, but not to a political party. 

We represent all of the community and any active involvement with a political party will compromise our mandate. In our multi - cultural society, many of our citizens have rejected homelands where the police are seen as politically motivated which contributes to a perception that the police are unfair and untrustworthy. 

THE LINE BETWEEN TEAMWORK AND COVER UP 

Secret Note Taking of Team Strategies
· Principle : Whenever practical we should bring the team approach into decision making about ethical issues.  To encourage candour and the free exchange of ideas, no notes should be kept by anyone , before, during , or after, of discussion on ethical issues . The law of disclosure does not require a record of the decision making process or the reasons leading up to the decision,  but there may be a need for a record of the decision itself depending upon the circumstances. 

However, unlike investigative decisions, persons who strongly disagree with the team's decision (or the imposed decision of the team leader after input from the team members ) on ethical issues should generally be free to leave the team but again without writing protest memos . Those who exit in such circumstances should keep quiet and not volunteer information about the ethical decisions unless convinced that the decision is illegal. This is the quid pro quo of the right to exit. 

Those who remain wear the decision as theirs and although they must tell the truth under oath , or if directed by superiors or the prosecutor , they should not "hit the silk " and voluntarily bail out on the team's decision if the going gets rough.

 In the Ontario inquiry into the wrongful conviction of Guy Paul Morin ( the Kaufman Commission ) it came to light during the midst of the inquiry that one of the prosecutors had made extensive diary notes of the numerous strategy sessions between police and prosecutors which she attended. She told no-one she was making these notes. Years later, she turned these notes over to the Commission without first alerting anyone else in advance. The author has been highly critical of this conduct especially since no-one had any opportunity to verify the accuracy of these notes which included " Devil's Advocate "  positions which are useful for discussion purposes but which we all know do not necessarily reflect the actual position of the speaker.  

Notes of Meetings between Police and Prosecutors 

· Principle : Police should not make notes of their discussions with prosecutors without the prior consent (or at minimum ) awareness of the prosecutor and vice -versa. A copy of any notes made or letters written should be provided as a courtesy to the police officer or the prosecutor (as the case may be). It is usually a good practice for there to be consultation and input as to what should go into any such notes in order to avoid unfair surprises and to ensure accuracy.  

Now that there is a recognized privilege concerning advice given by prosecutors to police ( the privilege belongs to the police officer who can choose to waive it or not ) ( R.v. Shirose ( 1999 ) , 133 C.C.C. ( 3d ) 257 ( S.C.C.), notes of advice from prosecutors to police are not disclosable to the defence and accordingly there is now less of a downside to making such notes. 

Induced Statements of Accused after Arrest

· It is proper to make promises to suspects and accused and even to break those promises from time to time, if it becomes necessary for the greater good of the public. However, it is improper to seek to introduce such a statement into evidence as a voluntary statement, knowing full well it is an induced statement. There is nothing wrong with statements taken for intelligence purposes or with a view to the accused being a witness against others as long as such a statement isn't sold as an admissible statement against the accused. 

A wise and honourable practice is to videotape all statements in serious cases and to only offer inducements and make promises if all else fails in the interview room. Using such an approach, it is perfectly proper to seek to introduce into evidence what was said prior to the inducement or promise and the videotape will provide excellent documentation as to what time the statement became tainted for court purposes. 

Principle : We won't use our special powers over the ordinary citizen to coerce decent citizens into supporting our causes.

An unfortunate example of such an unethical practice was the infamous Metropolitan Toronto Police " True Blue " Campaign which solicited money from the public and offered a decal which could be attached to a car evidencing the contribution. The not so subtle expectation was that the decal would lead to favourable highway traffic enforcement for the motorist. 

Principle :   We do not permit ourselves to be intimidated by any criminal or criminal organization. We carry on with appropriate safety precautions or our colleagues carry on with our blessing with extra enthusiasm where we left off . To do otherwise is to invite more intimidation. Efforts to intimidate us must be seen to generate additional heat , not retreat.

The author has been tested in this regard when a man named Danielle Renzi, already in jail for counselling undercover officers to kidnap his divorced wife in February 2000 , counselled another undercover officer to kidnap the author's wife to obtain freedom, and then kidnap the author. The ultimate plan was to murder Mrs. Renzi , the author's wife and the author. Renzi paid an $ 8,000 .00 deposit from a Swiss bank account. If you have read this far in the book, you will not be surprised to learn that all of these conversations were wiretapped. Renzi has since pled guilty to three counts of counselling murder . Recently,  in keeping with his pedigree as an unstable lunatic , Renzi has been overcome by a feeling of innocence and has applied to change his plea which the courts are unlikely to allow. 

The day this story broke with full force in the newspapers the author was engaged in prosecuting a reasonably sophisticated group of Russians who were in custody where they belonged. They were highly agitated to see me in court, and immediately made it clear to me through their counsel that they wanted me to know that they were not involved in the plots against me !!

More than a few police officers have been exposed to far worse actual danger than this. Law enforcement has been severely tested by organizations like the Hell's Angels Nomad Chapter who killed two prison guards at random in Quebec as an example. There was apparently a plan to kill two Crown prosecutors at random as well. We can expect to face more such peril as we confront increasingly ruthless adversaries. 

We must not allow ourselves to be intimidated because to do so would betray our duty and make more acts of intimidation attractive if we are perceived to be vulnerable as a group to such tactics. 

Principle : We will not resort to investigative treachery which would shock the conscience of decent citizens. We will feel free to resort to resort to trickery which we can justify and we will be quick to get our justification out to the public . 

Subjects for Consideration :

· The Olssen Deal where the serial killers wife was paid money for the killer to tell where the bodies were ( Result : public acceptance ) 

· The Ludwig Oil Well Saga ( Result : Media condemnation of trickery which the court later ruled was justifiable.  Law enforcement lost the public relations round by snoozing before explaining and losing.  

Staging Fake Homicides in front of investigation targets to gain undercover operator credibility ( An example of over the line conduct even in homicide investigations ) 

Principle : We won't sacrifice significant cases by plea bargains which do not protect the public where our motivation is primarily expediency. We will be motivated to engage in plea bargaining when there are proper factors such as weakness in the case to consider. 

· NOBLE CAUSE CORRUPTION

We must be wary of letting the ends justify the means if the means are illegal or unethical. This temptation in the context of law enforcement is sometimes called "noble cause corruption " . Since we are highly goal oriented in law enforcement, and we have many noble causes ( eg. taking killers off the streets ) we are uniquely vulnerable to this temptation.

Subject for Consideration : 

The failure to disclose the evidence linking Larry Fisher to a murder for which David Milgaard served twenty two years. 

EXAMPLES OF ZERO TOLERANCE SUBJECTS 

I suggest that the line in the sand is crossed for all time if a law enforcer is reasonably believed to have engaged in any of the following practices set out below. The rest of us should not hesitate to right the wrong and in addition report them with a view to criminal investigation and prosecution if we reasonably believe they have done any of the following: 

· Fabricating evidence of guilt or innocence 

· Gratuitous violence in the interview room 

· Perjury

· Prosecutor deliberately misleading a judge or jury ( obstruct justice )

· Taking a bribe

· Theft or fraud in the course of duty

· Sexual Assault and other serious offences 

· Leaking police intelligence to criminals for reward 

We should expect the support of right thinking colleagues for taking action in such circumstances. The " thin blue line " has no business protecting these individuals and we damage the law enforcement profession by doing nothing. 

SITUATIONS WHERE WE MUST GET INVOLVED TO RIGHT THE WRONG AND PREVENT REPETITION BUT NOT NECESSARILY TO REPORT THE PERPETRATOR 

No-one should lie to cover up such sins but neither is it required to donate the sinner to the wolves unless one is in a supervisory role. Colleagues should try to forcefully talk the sinner out of the sin with reporting as a last resort.  Supervisors will generally need to take some form of internal disciplinary action.  

· Fabricating the grounds for an arrest or a search providing the case hasn't gone to court and there has been no perjury. 

· Sexual harassment of victims, witnesses or colleagues

· Excessive force on arrest 

· Drug or alcohol abuse which affects safety or has a serious impact on job performance

· Racial prejudice ( unless it persists , which is a real risk ) 

SITUATIONS WHERE WE OUGHT NOT TO GET INVOLVED OURSELVES

· Alleged criminal offences not job related should be handled by other offices or agencies 

Racial Prejudice

· Principle : If we are to maintain the trust of a community with a wide diversity of ethnicity, it is vital that law enforcers scrupulously avoid conducting themselves in any way that would cause a reasonable person to believe they are racially prejudiced. A great deal of harm can result if we lose such respect , including deliberate failure to help or summons aid for police officers in trouble on the street and a rebellion of jurors of colour when asked to believe police witnesses at trial.  ( the infamous example of the O.J. Simpson trial will be forever burned into our collective consciousness. )

We must not tolerate racially motivated conduct by those few persons engaged in law enforcement who do have a racial chip on their shoulders. If such persons won't respond to friendly persuasion ( and it is unlikely they will ) , they should be alerted that they will be reported if the conduct persists and they should be reported without qualms. 

In the Greater Toronto area at the present time, there is an alarmingly widespread perception amongst persons of colour that a significant number of police officers have effectively created the offence of " D.W.B." ( "drive while black" ) . The perception is that young black men or other young men of colour are unfairly stopped in shakedown style traffic stops  far more frequently than their white counterparts, simply because they are black. 

This perception has some basis in legitimate reality as this area has a significant problem with extreme violence involving the use of guns in small segments of the Jamaican , Tamil , and Vietnamese communities and wise police officers exhibit heightened awareness for the sake of officer safety in certain notorious geographical areas such as the " Jane - Finch"  corridor. Indeed , there have been a number of instances of police officers being so intimidated by political correctness that they have failed to take basic defensive action out of fear of criticism by the politically correct " thought police ". 

There are smart ways of doing the same job without such fear while  minimizing racial backlash. The following suggestions are harmless, yet can go a long way to alleviating problems :

· Colour should not be a consideration in a vehicle stop. It would not hurt for officers to ask themselves,  if time permits , whether they would stop the vehicle if Caucasians were the occupants. 

· The reason for the stop should be politely and clearly explained to a driver of colour. A polite and friendly attitude should prevail ,even if met with a racially motivated verbal confrontation. It wouldn't hurt to sympathize with a " D.W.B." type complaint while patiently pointing out why this isn't such a situation. 

· If there is significant unlawful conduct detected it must be treated in a normal manner . However obstruct police and cause disturbance charges which are really " insult police " charges are a mistake and extra slack should be extended for a bad attitude . Even if arrest becomes necessary due to an unruly attitude, this doesn't mean that charges need to follow. When things cool down, a release without charge at the scene may be wise but the circumstances will still need to be well documented in the officer's notes. 

· Whenever there has been an arrest or any significant verbal altercation, a smart officer will make extra careful notes of the reason for the stop and everything else anticipating that the officer could face trial as an alleged rascist. 

· If no unlawful conduct is detected the driver should be thanked in a friendly manner

· Police officers and prosecutors who form friendships with persons of diverse ethnic backgrounds are both richer for the experience and impervious to bigotry allegations. 

Conclusion 

Since we enforce the law against other citizens and the public trusts us with considerable power our integrity and ethics must be worthy of their respect or we will be correctly viewed as hypocrites. We must strive to be and remain well above the evil we confront or we lose our moral authority. Once that is lost , as it may have been in Los Angeles and other places from time to time , we enter the ultimate jungle where we have no allies. 

Although it is inevitable that we will make some enemies in order to do the job right,  we should try to keep it from being personal . After all, the accused who respects us to-day can become a valued informant to-morrow. Attracting needless enemies is foolish. Law enforcement is an honourable profession as few other professions can truly claim . Let's keep it that way. When all is said and done, the acid test is whether we can look ourselves in the mirror with pride. If that is ever in doubt, we must fix ourselves as the mirror doesn't lie. Fortunately there are plenty of decent people in the law enforcement community to help us if we ever need it . We are not alone. 

CHAPTER ELEVEN - THE BAIL GAME AND HOW TO WIN IT

INTRODUCTION

From a strategic perspective, the contested bail hearing is for practical purposes, the start of many criminal trials. Frequently the result of the bail hearing will have a real effect upon the ultimate outcome of the case.  Pre-trial detention can have a devastating effect on the accused's willingness and ability to mount a defence.  On the other hand, pre-trial release tilt the scales against the Crown, as the Charter clock begins to tick, witnesses relocate, memories fade, and time heals.  Sentence can be significantly affected as well, if the released accused uses the interval wisely.

Yet, despite its importance the bail hearing is often ineptly litigated.In their haste to get released, accused persons let overburdened and inexperienced duty counsel conduct this critical hearing.  Likewise, Crown counsel is invariably inundated with volume, and under perceived pressure to move bail hearings along as quickly as possible.  In the typical scenario neither advocate at the bail hearing will be counsel at trial.
Ideally, the bail hearing belongs in the hands of properly prepared Crown counsel who have a greater stake in the outcome, since they will be the trial prosecutor.

CROSS-EXAMINATION OF THE ACCUSED AT BAIL HEARINGS

At a bail hearing, the Crown is not constrained by the rules of evidence at trial or concern over a potential mistrial.  Banished from leading evidence of bad character at trial, many Crown counsel have difficulty adjusting to the bail hearing where character is the real issue.  Once the Crown realizes that these shackles have been removed, and that for practical purposes, the only remaining  constraints are relevance and the prohibition against asking questions about the offence, fertile turf comes into view.

The accused is invariably at a real disadvantage in the witness box at the bail hearing.  His life turned upside down, likely fatigued with his confidence shaken, he is usually desperate to regain freedom.  All of these factors lead to reckless answers.  Ill prepared, and with limited awareness of the breadth of permissible cross-examination, he will likely be much easier to cross-examine now, rather than later at trial with months to prepare  one theme.  Moreover, in a very real sense, the accused testifying at a bail hearing can be called upon to defend his manner of life; past, present, and future.

In their desperation to secure freedom, accused persons are notoriously reckless in their evidence about employment or the prospects of employment.  Vague evidence of roofing or landscaping jobs is often a surefire sign that the evidence is false. It is suggested that blatant provable untruths at a bail hearing on this or any other material subject should be more frequently met with a perjury charge. Such a perjury charge would not however create a reverse onus since the offence of perjury is not elleged to have been committed while released.

The following are some  frequently productive themes available to the Crown in cross-examination of the accused at bail hearings. The supposed rule that you don't ask unless you know the answer, has no application here.  Indeed, at its highest this rule should only preclude questions which may evoke damaging answers.  By careful control of the line of inquiry, this risk can readily be minimized.  Since the Crown should simply be seeking the truth;the accused who handles cross- examination well, with sensible, candid answers revealing insight into his past behavior, may  be a good candidate for bail.  In this case the cross- examination has been a success, if the yardstick is justice. Accordingly, it is suggested that the Crown should not lose any sleep over asking plenty of relevant questions going to the root of the accused's character, attitude, and behaviour letting the chips fall where they may.

Sample Accused Cross-Examination Themes

Slow Learner Theme


Q - 
"When you went to jail in 1989, I take it you didn't enjoy it ?"


A - 
"No Sir."


Q -
"I'm sure you vowed to never again go back to jail because it 


was such a terrible experience, didn't you ?"


A - 
"Yes Sir."

Q -
"When you went back to jail in 1990, and again in 1993, you must have realized that is because you had no self control, correct?"


A -
"Yes Sir."


Q -
"If you have so little self control, and are unable to prevent such



a terrible experience from happening again and again, how do we



know you will not repeat this pattern if you are released?


A -
(typically) "I don't know Sir"

Protestations of Innocence Despite Guilty Pleas

Frequently accused persons will testify at bail hearings in an effort to minimize the impact of their criminal record that they pled guilty to certain offences for the sake of expediency.  The Crown can readily make some mileage when this happens as set out below: 

 
Q -
"You say you weren't guilty of that offence, but you pled guilty 

anyway?"


A - 
"Yes Sir."

Q -
"So you were prepared to deceive the court just because it suited your selfish purposes?"


A - 
"I guess so."

Q -
"Your attitude must have been that this whole process was just some kind of a game, was that your attitude?"


A -
"No, I don't think so."

Q -
"Did you care how the judge would feel if he learned he had sentenced an innocent man?"


A -
"I guess not."

Q -
"Well, if you are prepared to deceive courts on the big issue of guilt or innocence, what's there to stop you tricking the court to-day on the issue of whether or not you should be released?"


A -
 (difficult)

Uncharged Crimes Theme

Most accused persons testifying at bail hearings have the natural instinct to make themselves look as good as possible and have programmed themselves not to admit anything that isn't obvious.  Where the accused has a substantial criminal record they are vulnerable to the following line of questioning:

Q - 
"Have you ever committed any crimes you haven't been charged with?"


A - 
(typically) "No Sir."


Q - 
"So you've been caught each and every time you've committed an 

offence?"


A - 
(now committed to this pathway) " Yes Sir."

Q -
"You keep on committing crimes knowing it's pretty much a sure thing you'll be caught?"


A - 
"I guess that's right."

Q - 
"How are the courts  ever going to be able to stop you if virtually certain arrest can't stop you?"


A - 
(typically) "I don't know Sir."

The accused's dilemma is just as bad, if not worse if the opposite tack is taken:


Q - 
"Tell us about some of the crimes you've gotten away with?"


Q - 
"What percentage of the time do you get caught?"


Q -
"I guess the profits make getting caught an acceptable 



business risk, do they?"


Q - 
"What's the crime you're proudest of getting away with?"

No Visible Means of Support Theme

Accused persons who are seriously involved in crime for financial gain may have a very difficult time trying to explain how they support themselves legitimately.  

They rarely receive social assistance, and commonly fail to file Income Tax returns.  Any professed legitimate income source will probably not be able to withstand much scrutiny.  Fearing that the Crown is going to alert Revenue Canada, the accused will not want to reveal any unreported income.  Accordingly, this is a fertile field for the Crown to explore, since the accused's lifestyle cannot be reconciled with his professed income.  After a series of probing questions, the accused may well be left in a position similar to the one set out below:

Q - 
"How are you able to afford to pay $1200.00 per month rent if your part-time income as a disc jockey earns you only $ 600.00 per month?  You've got to put food on the table and buy clothes as well don't you?"


A -
"That's right sir, but my mother makes up the difference."

Q -
"Can we agree that the difference, after you put gas in the car, pay insurance, buy cigarettes, and so on is at least fifteen hundred dollars per month?"


A -
"I'd say more like a grand."

Q -
"You're twenty eight now.  We've agreed you haven't had a full time job since you were twenty one.  You must owe her a pile of money by now; looks like about $84,000.00 to me which would be seven years at your figure of $1,000.00 a month.  Is that what you owe her?"


A -
"If you say so, I guess that's right."


Q -
"What does your mother do for a living?"


A -
I don't know."

Q -
"Well, surely you must call her at work sometimes to get more money when you run low, what number do you call her at during working hours?"

A - 
"The only number I've got is her home number, I can get her there most of the time."

Q -
"Is it possible your mother doesn't work at all, and is on welfare or some other form of social assistance?"


A - 
"I don't know, you'll have to ask her."

At this stage, it is unlikely that the accused's mother will be able or willing to verify the accused's version of her financial support if it is false, particularly if she was not in the courtroom to hear his evidence.  If the accused's financial affairs cannot withstand such elementary scrutiny, there is a foundation for the argument that he is supporting himself through crime, and hence is a secondary ground risk.

Alcohol and Drug Abuse Theme

Drug use is relevant to the accused's reliability with respect to attending court, and the use of costly "hard "drugs is relevant to the secondary ground if it appears that the accused has no way other than crime to support an expensive addiction.  Accordingly, any previous drug conviction is an invitation to explore this area.

Such a cross-examination might be along the following lines :

Q - 
"I see that you were convicted of possession of a narcotic in July   1992, what kind of narcotic was it? "


A -
 "Heroin"

Q - 
"I also see that you were convicted a number of times  around then of crimes of dishonesty, was that because you needed to support your drug habit ?"

(Given the choice between admitting that he is a thief at heart as opposed to being driven to steal by the pressure of addiction, the answer is quite predictable)


A - 
"Yes, I had a bad habit."


Q -
"Did you receive any treatment for your heroin addiction?"


A -
" Went to a few sessions of "NarcAnon"


Q -
"Was that while you were in jail?"


A - 
"Yes "


Q - 
"Have you ever taken any treatment outside of jail?"


A - 
"No, I haven't "

Q - 
"If you were serious about beating this addiction why didn't you take treatment when you got out or at least attend " NarcAnon " meetings ?"


A - 
"I didn't need to, I beat it on my own "

Q  
"Judging from your record, you were addicted for quite a few years, how many years would you say ?"


A - 
"About five."


Q - 
"You just quit like that after a five year addiction to heroin?"


A - 
"It wasn't easy."

Q - 
I see from your record that you were still into break and enters after you supposedly gave up heroin, why were you still doing crimes of dishonesty?"


A - 
"I don't know."


Q - 
"Well, if you don't know why you still do them, how is the court 

supposed to believe you'll stop if you are released?"


A - 
"I don't know."


Q - 
"Neither do I."

Details of the Criminal Record

It is surprising how frequently accused persons are unable to reliably recite their own criminal record. For some, this may be because they experience difficulty distinguishing between crimes committed and crimes for which they have been apprehended.  Withdrawn or stayed charges are also a frequent source of confusion.  The Crown can endeavour to capitalize upon this uncertainty in an effort to demonstrate that the accused has little or no concern for the administration of justice and/or that the accused has actually committed many more crimes than disclosed in the criminal record.

Such a cross-examination might proceed along the following lines:

Q - 
"Can you please tell the court how many criminal convictions you have in total?"


A - 
"I don't know, you have my record, whatever it says".

Q - 
"I would like to test your recollection of your record, and let the court see how seriously you take your record, so I ask you again, what can you tell us about your record?"


A - 
"Well, I have been convicted of a few B and E's, and some 



theft unders, that kind of thing."


Q - 
"Anything else? Anything more serious?"


A -
"Well I think I was convicted of a robbery one time."


Q -
"Who did you rob?"


A -
"A taxi driver."


Q -
"What weapon did you use to rob him."


A -
"I think it was a knife."

Q-
"Well wouldn't you remember something like that, or have you done so many robberies that you can't keep them all straight?"


A-
"It was a knife, I'm sure."


Q -
"How much money did you get?"


A -
"Couple 'a hundred bucks."


Q -
"When was this robbery of the taxi driver?"


A -
"You've got the record there, what does it say?"


Q -
"I've got some news for you, it doesn't show any robbery



conviction at all.  What do you make of that?"


A -
"Well, I remember it. I think that's the time I got a deuce less."


Q -
"All I see is a simple assault conviction , together with six



counts of break, enter, and theft at the time you received 



the sentence of two years less one day in May 1990."

A -
"I guess that's the one then--- that's right, I don't think they could find the cabby to bring him to court, that's why they let me cop out to assault."


Q - 
"Have you been convicted of any other types of crimes 



 we haven't talked about yet?"


A -
"No, we've covered them all."

Q -
"What about this conviction for obstruct justice in Ottawa in 1991."


A -
"Ya, I guess that's right."


Q -
"What happened there?"


A -
"I offered some guy some money if he wouldn't testify



against me, and he went to the cops."


Q -
"Well, what do you think he should have done, taken the money."


A - 
"Some guys I know would have."


Q -
"Why couldn't you remember trying to bribe this fellow, 



and being convicted of obstruct justice?"


A -
"Sometimes I try to block bad things out of my mind."


Q - 
"Court dates would qualify as bad things wouldn't they?"


A -
"I'd just as soon not be in court if that's what you mean."


Q -
"Why couldn't you block a court date out of your mind,



the same way you block out other bad things?"


A -
"I don't know, maybe I could ."

No Insight Theme

Frequently chronic recidivists have little or no insight into why they commit crime.  It logically follows that the risk of re-offending increases for such persons.  Exploring the insight theme is frequently productive.


Q - 
"Do you agree that your criminal record shows that you have had



real problems in life"?


A - 
"No, I have no real problems, just bad luck".

Q - 
"Well, do you think most Canadians engage in crime the way you have but they are lucky enough not to get caught"?


A -
"I guess most people do not do this".

Q - 
"Why don't they do this?"  Could it be that they are more honest than you are?"


A - 
"Could be".


Q -
"Why are you dishonest?"


A - 
"I don't know".


Q -
"Are you greedy by nature?"


A -
"No"

Q -
"Do you envy other people's property, thinking it should be yours?"


A - 
"No"


Q - 
"Then, why do you steal?"


A -
"I don't know".


Q - 
Haven't you ever thought about it?"


A - 
"Not much".

Q -
"Well, if you don't understand why you steal, it's going to be tough to stop isn't it?" Etc. etc.

Proceeds Theme
High rollers should have their worldwide assets explored.  This line of questioning may assist the primary ground revealing a risk of flight and may further a proceeds of crime investigation.

Q -
"Do you have any ownership interest in any Canadian companies?"

By that, I mean any shares you hold yourself, or someone else or some corporation holds shares for your benefit?  Any foreign corporations etc.?"


Q -
Stocks, bonds, term certificates, real estate


Q -
Net worth worldwide.

If the accused neglects to mention a significant asset revealed in the investigation after having been given a fair opportunity to do so, this could be damaging to his release prospects particularly if the asset is fairly liquid and could be used to finance absconding.

Terms of Current Releases

More often than one would imagine, accused persons are unable to correctly recite the terms of currently existing release orders, and their apparent lack of concern can easily be exposed. Probing questions may also unearth an as yet undetected breach of such conditions particularly if those questions are asked innocuously, before the trap is sprung.

Outstanding Charges

There seems to be no statutory prohibition against asking the accused questions about outstanding charges which are not the subject matter of this bail hearing.  Most accused persons are not ready for such questioning and tend to flounder accordingly.  However, such questioning may violate section seven Charter rights.  A safer course is to simply ask what is alleged against the accused in the outstanding charge(s).

CROSS - EXAMINATION OF A PROPOSED SURETY BY THE CROWN

If the proposed surety can be shown to have limited knowledge of the accused's present lifestyle, as well as a lack of awareness of the accused's criminal problems,the surety's potential as a supervisor(which is what the court is most interested in) will be reduced.  Likewise, a surety who is attending court out of a sense of loyalty to someone other than the accused will be less attractive than one who is genuinely concerned about the accused's wellbeing. A sample cross-examination illustrating some of these points might be along the following lines:

Q - 
"Were you aware of the full extent of the accused's criminal record before I read it out in the court this morning?"


A- 
"I knew he had been convicted of break and enter and impaired driving, but not the rest of it".

Q - 
"I take it that you were not aware of his conviction for failing to appear in court until now?"

A - 
"That's right".

Q - 
"Before you place your hard earned money in what is really a bet that he will 

attend court, isn't that failure to appear conviction something you would like to know 

more about?"

A - 
"I guess so".

Q - 
"Whose idea was it that you come to court today?"

A - 
"His mother's".

Q - 
I gather that the accused's mother is a close personal friend of yours?"

A - 
"Yes"

Q - 
"Did she tell you that she had been a surety for him in the past when he failed to appear in court?"

A - 
"No she didn't".

Q - 
"Is that something you'd like to discuss with her, to give you a better handle 

on what sort of risk you'd be running with your money?"

A - 
"Yes, I'd like to do that".

Q - 
"Is it fair to say that you are relying on her because you know her better than the accused?"

A - 
"Yes it is".

Q - 
"And to be fair, if it weren't for her, you wouldn't be here would you?"

A - 
"No, I wouldn't".

Q - 
"You don't talk much with her about why her son commits crimes do you?  By that, I mean it wouldn't come up in normal conversation would it?"

A - 
"No, we haven't talked about it".

Q - 
Do I take it that you don't have any idea what the accused's real problem is, for example you don't know whether he gets in trouble because of drugs, alcohol or peer pressure?"

A - 
"No, I guess I don't but I know he did receive treatment for alcohol a few years ago".

Q - 
"But just because he drinks too much, that wouldn't make him dishonest would it?"

A - 
"No, I guess not".

Q - 
"He's 23 years old and he's been in trouble with the law for over six years now.  It's unfair to you to think you can turn him around overnight isn't it?"

A - 
"Yes, it is".

Q - 
"In fact, you don't have any plans other than to offer him this job in your factory, correct?"

A - 
"Well, I think that would be a good start".

Q - 
"No doubt, but do you know anything about his past employment?"

A - 
"Not really".

Q - 
"If I told you that he has never before held a full time job for any longer than a few months, would that surprise you?"

A - 
"I don't know what to say".

Q - 
"I take it you don't know why he left his other jobs?"

A - 
"No, I don't".

Q - 
"And you don't know what kind of work he is capable of doing?"

A - 
No, I don't".

Q - 
"You also don't know what kind of worker he is, or what his attitude to work is?"

A - 
"No, I can't say that I do".

Q - 
"Isn't there a good chance that this job in your factory won't work out?"

A - 
"I guess so".

Q - 
"Have you ever had a man to man to man, heart to heart, talk with the accused about his criminal problems?"

A - 
"No".

Q - 
"Why not?"

A - 
"I would find it difficult to talk about that, it's getting pretty


personal".

Q - 
"Fair enough, but that does mean you really don't know him, doesn't it?"

A - 
"I suppose it does".

Q - 
"What would you estimate your net worth to be sir?"

A - 
I'm worth about half a million".

Q - 
"How much of that worth are you prepared to pledge to secure the accused's release?"

A - 
"His mother told me I'd need to put up around five thousand dollars".

Q - 
"That's not much money to you, it is?"

A - 
"No, I guess not".

Q - 
"To be fair to you, you would want to re-think being a surety if the stakes were fifty or a hundred thousand wouldn't you?"

A - 
"Yes, I would".

PLAYING WIRETAP AT BAIL HEARINGS

It is literally as simple as hitting the button to introduce wiretap evidence at bail hearings.  Section 518 (1) d.1 of the Code provides that wiretap can be introduced in the form of a transcript or by playing the actual tape or even by having a witness testify as to what is on the tapes.  No notice of any kind is required prior to introducing such evidence at a bail hearing.  There are no disclosure obligations prior to or during bail hearings.  Disclosure obligations only kick in prior to the preliminary hearing.

If you are so lucky as to be in possession of tape where the accused shows disrespect for the administration of justice, now is the time to use it. It may not be admissible at trial, but it is now.

Other Bail Hearing Tips

· It is a good idea to acquire a synopsis of all of the previous serious convictions on the accused's record if possible.  Introducing evidence that the accused has committed crimes bearing similar characteristics to the crime now before the court, tends to show he is a secondary ground risk.

· Playing excerpts of a videotaped confession will likely help to show that the Crown has a strong case.  The strength of the Crown's case is a factor in every bail hearing. (Code sections 518 (1) (c) iv and 515 (10) (c).  Anything we can do to show we have a strong case is a plus.

· Calling frightened victims as witnesses at the bail hearing will emphasize the secondary ground risk.  It will also create statements under oath which will likely be admissible at trial if the victim later recants.  


(R. v. Smith (1992) 75 C.C.C. (3d) 257 (S.C.C.))


(R. v. K.G.B. (1993) 79 C.C.C. (3d) 257 (S.C.C.))

· Call evidence that the accused is a member or an associate of a criminal organization and further evidence as to the criminal activity of that organization.

Indeed, if the offence is alleged to have been committed for the benefit of, at the direction of, or in association with a criminal organization; and it is an offence punishable by a jail term of five years or more, the accused must show cause why he should be released at the bail hearing. (Code section 515 (6) (a) ii)

· Don't forget the other reverse onus situations:

· Charged with trafficking; possession for the purpose; importing; or exporting under the Controlled Drugs and Substances Act (Code section 515 (6) (d)

· Charged with any indictable offence and not ordinarily resident in Canada


(Code section 515 (6) (b))

· Charged with failing to appear or breach or recognizance (code section 515 (6) (c))

· Charged with an indictable offence alleged to have been committed while on bail for another indictable offence (Code section 515 (6) (a) (i))

· Charged with the criminal organization offence or any offence committed for the benefit of, at the direction of, or in association with a criminal organization.  (Code section 515 (6)(a).

· Seek Non - Communication Orders Where Accused Has Been Ordered Detained in Custody
Code section 515 (12) provides for such orders to prevent the accused from intimidating witnesses and others while he is in jail.  A breach would lead to prosecution under Code section 127 (1) for disobeying an order of a court.

The Third Ground For Detention

The prospect of detention has been increased with the Code amendment which now provides for detention where it is necessary in order to maintain confidence in the administration of justice.  The factors specified are the apparent strength of the Crown's case, the gravity of the offence, the circumstances of the offence, and the potential for a long jail term.  Code section 515 (10) (c).  If going for the gold on this ground it makes sense to call a police officer witness who knows the case well to show how strong and serious the case is.  Since we are going to have to give disclosure in any event, this is not a disadvantage as long as there is time for proper preparation.

Disclosure at Bail Hearings

There is no disclosure obligation prior to bail hearings.  Calling a knowledgeable police witness will have the effect of providing some disclosure.  Especially when relying on the strength of the Crown's case, there will be considerable scope for defence cross-examination.

One consideration is to try if possible to avoid having evidence given as to specific details of a crime which would be known only to the perpetrator.  Otherwise, a corrupt jailhouse informant could learn these details from a spectator at the bail hearing and orchestrate a false confession.  Once this data is out in the public domain even with a publication ban, it is more difficult to sort out the true jailhouse informants from the false ones.

DOMESTIC ASSAULT BAIL RISK ANALYSIS CHECKLIST

In view of the tragic prevalence of domestic homicide, particular care should be paid to domestic assault bail hearings.  Even when the assault before the court seems relatively minor, factors such as the following should be considered since experience has taught us that these particular factors really up the risk ante : 

1) Has there been a history of violence including reported and unreported incidents 

and/or charges?

2) Is there a history of calls for police to attend the victim's address for domestic incidents?

3) Has he threatened homicide or suicide at any time?

4) Does he have access to weapons, in particular, guns?

5) Does he have a firearms acquisition certificate ?

6) Does he show extreme possessiveness saying things like "If I can't have you, no one can" ?

7) Has he tried to control her movements by preventing her from going out or using the telephone? ( ie: obsessive " control freak " behaviour ) 

8) Are the parties in the process of separating and how is he reacting?

9) Has he been under psychiatric care and is medication required?

10) Has he been depressed lately? Murder/suicide scenarios can be the final chapter. 

11) Does he abuse drugs and/or alcohol?

Often the behaviour of a victim may confuse or mislead someone who does not appreciate the dynamics of an abusive relationship. Experience with victims of spousal assault reveals that they often return to the accused, ask that charges be withdrawn or fail to report the breach of a no-contact order. This is typical of the honeymoon phase of the cycle of violence and reflects many victims' ambivalent feelings toward their abuser.

Courts should be persuaded to assess both the likelihood of additional violence being brought upon the victim and whether violence will be more severe than before.  This always must be undertaken with a thorough understanding of the dynamics of spousal assault and the cycle of violence, especially the honeymoon phase.

Experience teaches us the following rules of thumb:

1) The cycle of violence grows shorter over time and the severity of the explosive incident generally increases with each cycle. The relatively benign bail breach may be an opportunity for the system to pre-empt that explosive incident.

2) If one of the previous incidents involved a sexual assault, particularly 

when objects are used during the assault, the likelihood increases that even greater acts of violence against the victim will follow.

3) Suicidal tendencies may indicate the victim is at increased risk.

4) Stalking is often a better indicator of lethal behaviour in the future than

the degree of physical violence used by an accused on a victim in the past.

5) Even a minor breach or a recognizance by an accused in a domestic violence case can make a victim fear for her safety and believe she is at risk of further violence. Thus the potential effect of breach of a no-contact condition can be devastating to the victim.

I hope this chapter has whetted or renewed your appetite for playing the bail game . 

CHAPTER TWELVE    LIVING WITH DISCLOSURE

Introduction - The Crucial Importance of Disclosure

No law enforcer with a conscience will have misgivings about the need for disclosure of the Crown's case and the police investigation. Wrongful conviction is every decent law enforcer's worst nightmare. One common theme in most wrongful conviction travesties, is that crucial evidence and/or information tending to exonerate has not been disclosed to the defence.  The terrible injustice involving the wrongful conviction of David Milgaard and his subsequent imprisonment for twenty two years for a Saskatoon murder he did not commit, will haunt us for years to come.

In the Milgaard case, no disclosure was made of the fact that a serial rapist named Larry Fisher had committed a series of brutal sexual assaults similar to the homicide  in the geographical vicinity of the homicide, close in time to the homicide.  No disclosure was made of the fact that the deceased's wallet was found discarded on the street in front of the house where Fisher lived upstairs. Milgaard was no doubt convicted in part because he had been staying downstairs at this same house for a few days, but no mention of Fisher was ever made in Milgaard's trial because the defence were left totally in the dark.

No disclosure was made that Fisher had abducted one of his victims from the same bus stop that the deceased likely used on the morning of her death, or that one of Fisher's victims worked in the same hospital as the deceased nurse. Twenty two years later, D.N.A. evidence conclusively exonerated Milgaard and incriminated Fisher.  

 Similar tunnel vision and wilful blindness haunted the Donald Marshall travesty in Nova Scotia, when evidence which mostly emerged after Marshall's wrongful conviction for murder pointing to the real killer, Roy Ebsary was suppressed for many years.  In both of these outrages, police pressure on flaky young witnesses led to false eyewitness testimony at trial.  We know that some pressure is often needed to get the truth.  The real lesson is to never be afraid of the truth, and to follow it's path, sharing it wherever it takes you, including full speed in reverse gear.  Disclosure is the best viewed as a guardian of the truth.Although Milgaard and Marshall are relatively old travesties which occurred before the Charter, and the modern law of disclosure, there is no cause for complacency. Travesties continue to occur and vigilance and integrity are as crucial as ever.

We are rarely at the scene of major crimes and must rely instead on all manner of fragile evidence to piece the jigsaw puzzle back together. How can we expect to have any monopoly on the truth in such circumstances?

Good lines of communication with the defence quite apart from formal disclosure have prevented and continue to prevent travesties. These lines of communication should be kept open even at the expense of swallowed pride. Do not ever forget that each travesty which comes to the surface and receives media attention, has a negative effect on our ability  to persuade future juries of guilt.  There is a real risk of wrongful acquittals as juries lose faith in us.  Do you have any doubt that the Rodney King case was a factor in the acquittal of O.J. Simpson??

But like many good things in life, there is always a potential for abuse.  The theme of this chapter is how to avoid Crown disclosure sins and legitimately prevent defence disclosure abuses from destroying worthy cases.  The maxim "Give them an inch and they'll take a mile" has become all too true as disclosure has evolved leading to serious travesties of justice in the form of wrongful acquittals and judicially imposed stays.

DISCLOSURE PERILS

Failure to make timely disclosure will result in one of the following remedies being imposed by the court:

a) permitting the defence to recall witnesses for examination or cross -examination (e.g. R.v. Cross (1997) , 112 C.C.C.(3d) 410 (Que.C.A.)

b)  adjourning  the trial to permit the defence to prepare to meet the new evidence or information.  The Charter delay clock ticks against the Crown since we caused the adjournment.

An example of this remedy being applied is to be found in a Supreme Court of Canada decision approving of a trial judge's ruling.  In this case the Crown did not advise the defence of it's intention to call a witness until just before the trial started, and did not provide the witness statement until ten days after the trial began . The trial judge adjourned the trial for three days to give the defence time to prepare, and permitted the defence to recall previous witnesses for further cross - examination . The witness's evidence had limited importance to the case. ( R.v. Jolivet ( 2000 ) , 144 C.C.C. ( 3d) 97 ( S.C.C.). 

c) refusing to allow the Crown to call the undisclosed evidence.  This remedy will be more likely if we are in the midst of trial.

d) We may be lucky enough to escape with a mistrial if we are branded with a disclosure foul during trial but do not count on it.

e) if non-disclosure is serious and widespread, the drastic remedy of a stay of

proceedings can be imposed.  This remedy is  more likely if we are in the midst of trial, particularly near the end of the Crown's case, (R.v. Blyth, (1996) 105 C.C.C. (3d) 378 (N.B.C.A.)) and have effectively deprived the accused of full answer and defence. (e.g. by not disclosing the existence of another solid suspect or other evidence or information tending to exonerate the accused.)  A judicially imposed stay means it is over, the fat lady has sung unless the Court of Appeal shuts her up.

The defence does not need to show that we have acted in bad faith in order to win a stay of proceedings. If we have deliberately suppressed disclosable material (even for what we regard as just reason) we may be nuked. Flagrant and intentional non-disclosure can trigger a stay but since it is an extreme remedy, we may be spared unless we are way offside. (R. v. O'Connor (1995) 103 C.C.C. (3d) 1 (S.C.C.))  No stay was imposed where a police officer deliberately and foolishly withheld evidence in order to avoid revealing a witness's identity but the Crown cured the problem by disclosure just before the trial was due to start. ( R.v. Gagne ( 1998 ) , 131 C.C.C. ( 3d ) 444 ( Que. C.A. ) 

Where agent source debriefing notes and police continuation reports were found to have been deliberately withheld from the defence , a stay of proceedings was imposed and the Crown was ordered to pay costs in the amount of $ 116,000. 00 representing defence expenses during the preliminary hearing, preparation for trial, and the conduct of the abuse of process application. ( Re Greganti and the Queen ( 2000 ) , 142 C.C.C. ( 3d) 31 ( stay ) and 77 ( costs ) ( Ont. S.C.J. )   

Wilful Destruction of Evidence

In a very close (5-4) decision, the Supreme Court of Canada imposed a stay of proceedings after a crisis centre had shredded notes made by a social worker who had interviewed the complainant in a sexual assault case. The complainant had gone to the centre prior to contacting police. The notes were destroyed by the centre as part of it's normal policy whenever a file had police involvement and therefore the potential of court ordered disclosure.  This result was totally unfair to the complainant who had no objection to the notes being produced. It was also totally unfair to the police and the Crown and hence to the public since the notes were destroyed without any police or Crown input or awareness.  No doubt the Supreme Court of Canada wanted to send a chill down the spine of crises centres most of which rely on some form of government funding in the expectation that provincial governments would pressure the centres to change such policies.  What is unfortunate is that this "social engineering" took place without warning and without due regard for the legitimate interest of this complainant in having her day in court.

The reasoning in this unfortunate decision centres around the fact that the evidence was lost for all time and was deliberately destroyed. The fallacy in the decision is that the "state" was not involved in the destruction of the evidence and it was highly speculative as to what the destroyed notes could have contributed to the defence.  The social worker was under no duty to make any notes at all and could have been cross- examined as to what the complainant said to her.  The court seems to have experienced it's "meltdown" over the deliberate destruction of evidence as opposed to lost evidence.  (R.v. Carosella (1997) 112 C.C.C.(3d) 289 (S.C.C.))

Fortunately a stay of proceedings due to a disclosure foul is generally regarded as a last resort to be imposed only when all other acceptable avenues of protecting the accused's right to make full answer and defence have been exhausted. (R.v. Wicksted ,(1996) 106 C.C.C.(3d) 385 (Ont.C.A.)) 

Since all of these perils produce harmful results, it is crucial to avoid disclosure's straitjacket like the plague.  To stand a chance, you must learn the rules thoroughly.

THE RULES OF DISCLOSURE

"The Crown's disclosure obligation is firmly established.  The Crown must disclose to the defence all information whether inculpatory or exculpatory under its control,unless the information is clearly irrelevant or subject to some privilege which justifies the refusal to provide the information to the defence."  

R. v. Girimonte (1997) 121 C.C.C. (3d) 33 at p. 41 (Ont. C.A.)

The police investigation file is not exclusively police property.  It is society's property and the Charter requires that the accused be entitled to inspect it. (R. v. Stinchcombe (1991) 68 C.C.C. (3d) 1 (S.C.C.)) at page 7 " I would add that the fruits of the investigation which are in the possession of counsel for the Crown are not the property of the Crown for use in securing a conviction but the property of the public to ensure that justice is done."

The obligation is on the Crown to provide disclosure.  The Crown is not required to produce what it does not have in its possession or under its control.  However, the Crown is considered to have whatever the police have.  There is no obligation on the Crown or the police to seek out information from other agencies for disclosure purposes.  The defence must get such information from other agencies by means of subpoena, unless the Crown or the police already have it. (R. v. Stinchcombe (1995) 96 C.C.C. (3d) 318 (S.C.C.))

Form of Disclosure

Although disclosure by CD - ROM is cost effective and efficient and a good idea in complex cases , the court can order that disclosure by hard copy still be given in some cases if the defence insist.  The court made such a hard copy order in an Income Tax fraud case involving 853,000 pages of documents where the Crown refused to declare which of the seized documents they would be relying upon at trial , not all of the documents could readily be found and some couldn't be found at all on the CD - ROM , and retrieval of documents from the CD-ROM was directly related to the skill and expertise of the operator. In this particular case the court ordered that one hard copy be given free of charge for the benefit of all the accused who would need to make their own extra copies at their expense. ( R.v. Hallstone Products Ltd. ( 1999 ), 140 C.C.C. ( 3d ) 145 ( Ont. S.C. ) 

Defence Obligations

The defence must request disclosure to trigger our obligation to disclose. 

(R.v. Stinchcombe , (1991) 68 C.C.C. (3d) 1 (S.C.C.) at page 14.  However, it is usually wise to provide disclosure voluntarily as soon as it is ready since a judge may penalize us by running the Charter delay clock against us if we sit on disclosure.  However, this concept could help us avoid the penalty box, if the defence makes a late disclosure request for specific information we could not have anticipated.

If the accused chooses not to disclose his defence, and the relevance is not apparent, the defence cannot expect the Crown and the police to safeguard all possible evidence which the accused may later consider significant to his subsequently revealed defence.  For example, where a blood sample taken from a complainant to test for venereal disease was subsequently destroyed by the crime laboratory, the missing evidence did not trash the case when the accused only revealed near trial, after the evidence was destroyed, that he wanted the sample tested to show the complainant was intoxicated.  (R. v. Mitchell (1998), 123 C.C.C. (3d) 521 (B.C.C.A.))

The defence must diligently pursue disclosure in a timely manner. Courts will generally  be unsympathetic to a defence complaint that full disclosure hasn't been made when the defence have made a tactical decision not to pursue disclosure.  (R.v. Bramwell (1997) 111 C.C.C.(3d) 32 (S.C.C.))

The defence obligation to be diligent in pursuing disclosure continues throughout the entire trial process.  (R. v. Dixon, (1998) 122 C.C.C. (3d) 1 (S.C.C.))

In order to suceed in establishing a disclosure breach, the defence must prove, on a balance of probabilities, that non-disclosure has caused actual prejudice to the accused's ability to make full answer and defence.  The effect on the fairness of the trial is what counts and that will depend on such things as the significance of the undisclosed data.  (R. v. O'Connor (1995) 103 C.C.C. (3d) 1 (S.C.C.))

Where the accused demonstrates, on a balance of probabilities, a reasonablepossibility that undisclosed information could have been used in meeting the casefor the Crown, advancing a defence, or otherwise making a decision which couldhave affected the conduct of the defence in a meaningful way, then the accused hassucceeded in establishing a Charter breach.However, the remedy can vary widely.  Undisclosed significant evidence willgenerally result in a new trial being ordered on appeal.  Undisclosed evidence ofrelatively low significance may result in a conviction left standing especially wherethe defence have not been diligent in pursuing disclosure as part of a defence strategy.  (R. v. Dixon, (1998) 122 C.C.C. (3d) 1 (S.C.C.))The obligation to disclose is a continuing one, and fresh disclosure must be given when additional material is available. (R.v. Stinchcombe (1991) 68 C.C.C.(3d) 1 (S.C.C.) at page 14. Since Charter relief is not available to the defence at preliminary hearings (R. v Mills (1986) 26 C.C.C. (3d) 481 (S.C.C.)) the only risk we run with incomplete disclosure by the time of the preliminary is the adjournment risk which runs the Charter delay clock.We should try to at least get the preliminary rolling, offering to recall witnesses for cross -examination by the defence later where necessary if we have delay concerns.  After all, one of the recognized functions of the preliminary hearing is to provide disclosure.If something develops at trial which we could not reasonably have forseen, we will not be faulted for making disclosure relevant to this new development during the trial once the relevance becomes clear.

FULL DISCLOSURE DOES NOT HAVE TO BE MADE UNTIL PRIOR TO TRIAL 

A judge at a preliminary hearing has no jurisdiction to order disclosure because 

disclosure is based on the section seven Charter right to make full answer and

defence and the defence is not called upon to do so until trial. Moreover, Charter remedies are not available at preliminary hearings. (R.v.Girimonte (1997),121 C.C.C. (3d) 33 (Ont. C.A.))

WHAT MUST BE DISCLOSED

Any evidence, and any information, in any way tending to favour the accused or to reduce the gravity of the offence, or which tends to show that he has in fact committed a lesser offence. ( R.v. Stinchcombe ( 1991 ) 68 C.C.C. ( 3d ) 1 ( S.C.C.) at pages 11 to 16. 

It does not matter that we do not believe this data to be true, even if we have good reason for disbelief.  We cannot act as editors of this information.  For all we know, it might become believable when coupled with other information known to the defence but not to us.

The fact that the police choose not to investigate information which comes to their attention provides no excuse for failing to disclose this information to the defence if it is relevant. (R.v. Fisk (1996) 108 C.C.C.(3d) 63 (B.C.C.A.) 

However, we are not required to call such evidence as part of the Crown's case.  All we are required to do is disclose it to the defence and it is up to the defence to call the evidence if they want to.  (R. v Cook (1997) 114 C.C.C. (3d) 481 (S.C.C.)).

The entire Crown's case, including all statements reduced to writing or taperecorded of all potential witnesses whether or not we intend to call them. (R. v. Stinchcombe (1991) 68 C.C.C. (3d  1 (S.C.C.) at page 15. Evidence available to us which would show the accused is of bad character.  We are not permitted to hide in ambush until the accused calls evidence of good character and then spring the bad character evidence.

If Requested: 

· Copies of all audio tapes and videotapes of all potential witnesses and the accused.

· Copies of notes of all police witnesses 
· Criminal records of all Crown witnesses who have records.

· Copies of all search warrants and search warrant information (edited if necessary) if specifically requested.

· Copies of all wiretap tapes the Crown intends to introduce at trial if requested.  Note that we must provide appropriate notice and a transcript in any event in order to make the wiretaps admissible (Code section 189 (5)). The defence have the right to inspect (i.e. listen to) all other tapes but we are not required to produce transcripts or copies of tapes we do not intend to use at trial unless the trial judge orders us to do so.

Limitations on the Form of Disclosure 

The Crown has no obligation to produce witnesses for oral examination under 

oath or for interviews with defence counsel. The Crown's obligation goes no 

further than to produce proper witness statements or " will states " if no written statement exists. (R. v. Khela (1995) 102 C.C.C. (3d) 1 (S.C.C.))

Delayed Disclosure

It is legitimate to delay disclosure so as not to harm ongoing investigations. (R.v. Stinchcombe (1991) , 68 C.C.C. (3d ) 1 (S.C.C.) at pages 11 and 12).  However, such disclosure must be made before trial, and the Charter delay clock will be ticking against us if we slow a case down for this reason.   

What Need Not Be Disclosed

Clearly irrelevant evidence and information, with the emphasis on clearly.

R. v. Stinchcombe (1991),  68 C.C.C.(3d ) 1 (S.C.C.) at page 9. If in doubt disclose."Information is relevant for the purpose of the Crown's disclosure obligation if there is a reasonable possibility that withholding the information will impair the accused's right to make full answer and defence."  (R. v. Girimonte (1997) 121 C.C.C. (3d) 33 at p.42 (Ont. C.A.)) . An example of a disclosure request legitimately refused as irrelevant , involved a defence request for disclosure of all wiretap investigations (not counting the investigation in question,) where the accused had ever been named as a primary or secondary target. (R. v. Chaplin (1995) 96 C.C.C. (3d) 225 (S.C.C.) 

The identity of informants including information tending to identify informants.

R. v. Stinchcombe (1991) 68  C.C.C. (3d) 1  (S.C.C.) at pages 8 and 9. This is subject to the "innocence at stake " exception where the defence may be able to show the trial judge that they need  disclosure of the informant's identity in order to make full answer and defence.  Our options if it gets that far are to comply, or to stay the proceedings and appeal.

We are frequently able  to provide an edited version of informant data  to honour our disclosure obligations.  R. v. Garafoli (1990) , 60 C.C.C. (3d) 161 (S.C.C.) explains the editing process which can enable us to explain the informant's role in the case without identifying the informant. 

Material and information not in Crown or police possession or control. (R. v. Stinchcombe (1995), 96 C.C.C. (3d) 318 (S.C.C.)

Details of confidential police investigative techniques and procedures (i.e. "police secrets") ( R.v. Gordon ( 1999 ) , 136 C.C.C. ( 3d) 64 ( Ont.S.C. ) This does not include such common knowledge items as the fact that police use late model rental cars for surveillance but would include details as to how tracking devices are installed and function.

Location of Police Observation Posts Used for Conducting Surveillance

These won't be disclosable if not essential to the defence . (R. v. Thomas  (1998 ), 124 C.C.C. ( 3d ) 178 (Ont. S.C .) ; R. v. Durette (1994) 88 C.C.C. (3d), (S.C.C.) judgment of L'Heureux-Dube J. in dissent but not in dissent on this point ;  R. v. Rankine [1986] 2 All E.R. 566 (Court of Appeal, England)  ; R. v. Hewitt and Davis (1992) 95 C.A.R. 81 at p.87 (Court of Appeal, England)  These cases follow the reasoning that citizens who have allowed the police to use their homes or businesses as observation posts, should be treated the same as informants even if the citizen has not requested confidentiality.

Disclosure of Sensitive Records Not in Possession of the Crown or Police

Parliament has codified this area of the law paralleling the Supreme Court of Canada in Sections 278.1 and following.


The Criminal code amendments apply to sexual assault and related offices and have been ruled by the Supreme Court of Canada to be constitutionally valid. ( R.v. Mills ( 1999 ), 139 C.C.C. ( 3d) 321 ( S.C.C.) 


Sensitive records are defined to include "any form of record that contains


personal information for which there is a reasonable expectation of privacy".


Examples of such records given in the Code are "medical, psychiatric, therapeutic, counselling, education, employment, child welfare, adoptive and social services and personal journals and dairies---


The Code sets out an elaborate framework for obtaining court rulings on the issue of disclosure of such sensitive records and provides an extensive list of factors the judge is to consider.


The only way out of this procedural jungle is if the complainant or other witness whose privacy is at stake consents.


In order for the complainant to give meaningful consent, the complainant really should have independent legal advice.  We the Crown may, from time to time be in an actual or potential conflict of interest with some complainants on such issues and certainly should not be providing this type of advice.  Obviously, there is a state obligation to fund such counsel for complainants.  Wise Crown counsel will avoid being conscripted into providing legal advice to complainant's because governments can not afford to fund their own legislation.


I am worried that the Charter delay clock is running while we sort through this labyrinth.  Unless the courts rule this as "Charter neutral" time (which remains to be seen) the battle may be won but the war lost.  We also run the risk of expending inordinate time and effort for what may turn out to be a "non-event".


If we have no reason to doubt the complainant's veracity or perceptual capacity (e.g. the accused has confessed) why not leave the issue for the defence to raise and the complainant's counsel, defence and the judge to sort out?  In other words, this is a rare instance where the prosecution knowing that the complainant's interests are protected by counsel may opt to bow out. 


If on the other hand, we have concerns about the complainant's veracity or perceptual capacity, then the interests of justice in my opinion require as to take a more active role in this process which may include the need to support defence access to data which appears relevant to these issues.

There is an Important Onus on an Accused who Seeks Disclosure of Counselling Records 

The Ontario Court of Appeal has ruled that it is not enough for the defence to show that the complainant has spoken to a counsellor or a doctor about the matters in issue in the trial and therefore the complainant's counselling records contain statements with respect to the allegations of sexual abuse by the accused in the case before the court . The onus is on the accused to go further and show on a balance of probabilities that the records are likely relevant to an issue in the trial ( eg. they provide additional information not already available  or have some potential to impeach the complainant's credibility. Speculation will not suffice.  ( R.v. Batte ( 2000 ), 145 C.C.C. ( 3d) 449 ( Ont.C.A. ) 

Disclosure of Medical and Other Sensitive Records in Possession of the Crown

This issue is the scene of an ongoing battle between Parliament and the Supreme Court of Canada.  The Supreme Court of Canada has ruled that once such records come into possession of the Crown, privacy and privilege issues disappear and such records are disclosable if relevant.  (R. v. O'Connor (1995) 103 C.C.C. (3d) 1 (S.C.C.))

However, in an effort to overcome the effect of this portion of the O'Connor decision, Parliament enacted section 278.2 of the Code which requires the defence to apply to the court for disclosure of such information even if it is in possession of the Crown and creates procedures and groundrules governing such disclosure applications.  THIS NEW SECTION EXPRESSLY FORBIDS THE CROWN  FROM VOLUNTARILY MAKING SUCH DISCLOSURE UNLESS THE COMPLAINANT OR OTHER AFFECTED PERSON CONSENTS   (Section 278.2) (2))

Only the Accused Has Disclosure Rights 

The complainant in a criminal case is not entitled to disclosure because he or she has no right to make full answer and defence.

R. v. Wagg (unreported decision of Tobias J., Ontario General Division, Barrie, Ontario, September 2, 1997)

Obviously, it is usually undesirable to expose the  complainant to the evidence of other witnesses because of the risk of contaminating the complainant's evidence.  Situations of this type usually arise when the complainant wants to sue the accused civilly using our evidence.  This usually ceases to be a problem after the criminal trial is over (which it usually is well before the civil trial).  The complainant plaintiff can then subpoena our file into the civil process.

A target of wiretap interceptions who has not been charged has no automatic  right to access the sealed wiretap packet. (Michaud v. Quebec (Attorney General) (1996) 109 C.C.C. (3d) 289 (S.C.C.)  Such a person must first produce evidence that the police acted unlawfully or improperly in obtaining the wiretap authorization. 

We are under no obligation to perform any investigative activities for the defence although it may sometimes be wise and in the best interest of justice to do so.

Common Defence Disclosure Abuses and Their Remedies

Even though disclosure itself is a laudable concept, some defence counsel tend to abuse it to gain strategic advantages.

Music to our ears on this point is to be found in the Ontario Court of Appeal hymn book in R. v. Girimonte (1997) 121 C.C.C. (3d) 33 (Ont. C.A.) at page 40:

"Disclosure demands which are not more than "fishing expeditions", seeking everything short of the proverbial kitchen sink undermine the good faith and candour which should govern the conduct of counsel.  No reasonable person would suggest that personnel records of all police officers involved in a criminal investigation must be turned over to the defence at the outset of a prosecution.  It would be obvious to anyone that the prosecution would resist compliance with such a far-fetched demand.  disclosure demands like some of those made in this case seem calculated to create needless controversy and waste valuable resources rather than to assist the accused in making full answer and defence.

Abuse: "Give us everything that exists, on paper, yesterday."

Remedy:  We will give you the following on paper within a reasonable time:

a) The entire Crown's case including witness statements of all witnesses we propose to call including the actual statements witnesses have signed, not just "will states".  (Why bother making will states if you have the real thing?)

b) Copy of the notebooks of all police witnesses.Abuse: "You must investigate our case for us immediately using your resources.  You must drop everything and issue a comprehensive report of your findings to us in compliance with out timetable.  Every day you take will add to our Charter delay argument."

Remedy: There is no legal requirement that police and Crown investigate for the defence.

Accordingly, we are on solid ground if we decide to refuse.  However, the abusive tone of such a request may mask a legitimate issue which we really should investigate for the sake of justice.  After all, the defence is offering to give disclosure of their case to us which they are (unfortunately) not required to do.  We should carefully consider whether the issue itself may have merit.  If in any doubt, we should investigate.  We should always properly investigate any alibi the defence alerts us to, even if it is raised on the eve of trial, as the incompetence of defence counsel not the treachery of the accused, may be behind a late alibi notice.

Sometimes it is a good idea to have fresh independent investigators tasked with such investigations to contribute to the perception of fairness.  This should only be done after thorough discussion with the lead investigators who may in fact welcome such assistance or at least understand why it is desirable so as to avoid allegations of bias at trial.  Any resentment must be eradicated now, perhaps by a compromise wherein a new investigator joins one of the original investigators in working on this fresh issue.

Our price for agreeing to investigate in aid of the defence must include an agreed stoppage of the Charter delay clock reduced  to writing while the investigation takes place.  Otherwise, they can run the clock by sending us on fool's errands.

If the trial needs to be adjourned on consent with this safeguard so be it.  If delay will hurt us (e.g. elderly witnesses) we can insist that there be written agreement that "K.G.B." type witness videos, or evidence taken at a civil examiner's office where Crown and defence examine the witness under oath be admissible in evidence if the witness is unable to testify properly at trial because of illness or death.

Obviously, we can not agree in advance to a deadline for the new investigation without knowing what we are getting into.  We could perhaps agree to an interim status report and a re-assessment of the situation by a defined time.

It is only natural to approach requests for further investigation with loathing but remember that our refusal may not impress the jury at trial unless the request is obviously frivolous.  Do we want to convict or save money?  Do we want to run the risk of a travesty because we can not afford a proper investigation?  There are some of the questions worth asking.

Abuse: "We want all the prosecutor's notes and police notes of all their meetings with the prosecutor".

Remedy : These are privileged and therefore not disclosable ( R.v. Shirose ( 1999 ) , 133 C.C.C.( 3d ) 257 at pp. 288-291 ( S.C.C.)

Disclosure Tips

It is often a good idea to make disclosure by computer disc, particularly where the disclosure is voluminous. This saves expense and provides a clear record as to what the defence received which could prove valuable since what actually was disclosed is sometimes disputed.

It is recommended that a careful record be kept as to exactly what has been disclosed, including requiring defence to provide receipts.  You never know when the accused will change counsel and we will be faulted for something lost while in the possession of the defence.

In major cases it is frequently desirable for case managers to assign one of their best investigators, preferably one with an obsessive compulsive personality as the person in charge of disclosure. A certain breed of defence counsel thrives on trying to tie us up in disclosure knots. 

Sample Letter from Prosecutor to Defence Counsel to Counteract Abuses 

(in a major case where potential exists for witness tampering and other abuses)

Dear Johnnie Cochran:

Re:  R. v. Bad Bandit
I acknowledge your disclosure request dated April 1, 1998, received in this office May 12, 1998.  We are in the midst of preparing disclosure to the full extent of our legal obligations in this complex case.  In order for us to properly assess the relevance of the voluminous data in the police investigative files, we would greatly appreciate your alerting us to the major issues in this case from your perspective.  This will enable us to do a better job on disclosure.  Please advise by return mail or telephone at your earliest convenience as to any issues we should give particular care to while assembling disclosure.

You or your authorized representative (other than the accused) are welcome to attend at the police division to inspect the entire contents of the investigative file, at your earliest convenience anytime between 9 a.m. and 5 p.m. except weekends upon 72 hours written notice faxed to Detective Sherlock Holmes.

The exceptions to your ability to inspect the relevant police files as authorized by law will be as follows:

1) any data which would tend to identify an informant if there are any informants in this case.

2) any information which would tend to reveal the existence or details of any confidential police investigative technique or procedure if any were used in this investigation.

3) copies of any data presently ordered sealed by court order.  You will need to bring the appropriate applications and we will consent subject to our right to edit the sealed data.

Under the circumstances of this case, for security reasons, we must insist that you give a personal undertaking in writing to the following effect before receiving disclosure:

a) that your client Mr. Bandit will not be given a copy of the Crown brief or any data from the investigative file for his review in the institution but that any such data brought to the institution will be kept under lock and key in the lawyer access area of the institution.  This represents a normal security precaution.

b) that your client not be given actual possession of any videotaped statement of any witness.  Any such videotapes are to be reviewed by him in the presence of you or your representative who will retain actual possession.  Your client has enough problems already without alarming police and Crown as to potential intimidation of witnesses by other inmates who might do so out of a sense of misplaced loyalty.

c) That no data and information you receive as the result of disclosure in this case will be given to any person other than the accused or a person under your direct employ.  If Mr. Bandit changes counsel, you must agree to receive the same undertaking from new counsel before releasing any data of information.

d) That under no circumstances will you directly or indirectly cause any disclosure to enter the public domain through the Internet or the media.  In some recent situations, the photographs of undercover police officers and police agents obviously obtained through the disclosure process have appeared on the Internet with consequent risk of physical harm to those individuals.  If you are unable to comply with this requirement, we will provide a set of photographs with faces and other identifying features of such individuals blanked out  I trust you understand why we take such issues so seriously.

Certainly I am willing to discuss appropriate modifications to such an undertaking but the core elements are non-negotiable.  In the event you are unable or unwilling to comply with any of the conditions proposed in this letter, I recommend that we litigate our differences before the trial judge as soon as possible

Sincerely,

"Careful Crown"

CHAPTER THIRTEEN - WITNESS EXAMINATION AND CROSS EXAMINATION TECHNIQUES AND STRATEGIES - THE SEARCH FOR ISLANDS OF TRUTH ON THE OCEANS OF PERJURY

INTRODUCTION

One of the few unspoiled pleasures remaining in the practice of law is the opportunity to engage in hand to hand combat in a courtroom without risk of injury.  How else could you get the opportunity to carve a liar's heart out without fear of criminal prosecution or reprisal.  They call this great indoor sport cross-examination!!  

More importantly, it is the best device yet invented to obtain the truth in a courtroom.  And it is sorely needed because the truth takes a real pounding in many criminal cases.  There is only one truth yet invariably both sides claim it exclusively for themselves.  The courts desperately need truth serum and cross examination is that serum.

To become any good at it, you must learn to look forward to the opportunity to cross examine. Like most worthwhile things in life, hard work and patience is required.  You cannot expect to be a brilliant cross-examiner by simply showing up in court, strutting like a peacock, and expecting the witness to collapse at the mere sight of your plumage.  Yet, you will constantly be surprised at the hopelessly inadequate preparation levels of many arrogant cross-examiners.  The good news is that you can be better than most by simply preparing and engaging in some advance strategic planning. You must walk the preparation walk before " talking the talk ". This chapter is designed to give you insight into the strategic planning exercises which must precede quality cross-examinations and the questioning techniques which implement such strategies.  Just like chessmasters and baseball pitchers who perform similar roles, effective cross examiners must be amateur psychologists.

DEVELOPING A MASTER PLAN FOR CROSS-EXAMINATION

STEP ONE -  ASSESS THE IMPACT of the witness' evidence. Ask yourself how does this witness' evidence in chief impact my case?

This will help determine our objective which may range from destroying the witness (rarely achievable); damaging the witness ;  neutralizing the witness ; or perhaps even turning the witness in our direction. 

If  the witness has had no impact, maybe we shouldn't cross-examine at all unless perhaps to lead the witness' evidence to an area of advantage for us.  Don't cross-examine just for the sake of doing it.  There must be a clear purpose. Not cross-examining can make an eloquent statement to the trier of fact that this witness is a non-event. Alternatively, limited impact may only call for limited cross. Why open up blind alleys ?

STEP TWO - ASSESS THE EVIDENCE ITSELF

How does the witness's evidence stack up against common sense?  Try to visualize what the witness claims he did or said as if you were there actually watching it play out before your eyes.  Does it compute?  Try to continue to visualize the scene throughout your cross-examination as this is a good way to spot flawed evidence.  If the witness' evidence involves distortion of common sense and/or cannot be reconciled with objective evidence in the case and yet this evidence has impact (from step one) our pulse should quicken. Such a witness needs to be cross-examined and the early prognosis is good.

STEP THREE - SIZE UP YOUR QUARRY

Remember that very few witnesses are unmitigated liars; however, rose coloured glasses and shaded evidence abound.  Ask yourself: "Why is this witness off side?"

Are clashes with logic and common sense or diversions away from known beacons of solid evidence the result of:

· forgetfulness? Remedy: lead the witness and guide them back to the track.

· loyalty?  (harsher tactics may be called for such as exposing that their loyalty has been betrayed or is otherwise misplaced) 

· poor opportunity to observe? (perhaps gentler tactics are called for)

· total fabrication?  (may be good to explore the edges of the story which may not have been carefully scripted or thought out.  It could be helpful to explore the natural emotions and reactions which ought to go with the fabricated story.  These too may have been omitted in the dress rehearsal.)

· embellished and shaded evidence?

· bias?

· anger, resentment?

· fear ?

Assess the witness' body language and voice characteristics for clues.  (eg. aggressive posture, "in your face" demeanour ) 


Ask yourself what is the witness' real motivation? (eg. vengeance, glory seeker, repay a moral obligation to accused?)

How intelligent is the witness?  How likely to spot a developing strategy?

How innovative, resilient, flexible?  If the witness has these characteristics, 
we may have to wed them to their story before we pounce. 

It is important to make a tentative decision whether to seek to destroy the witness (very difficult), turn the witness around, neutralize the witness, or use the witness to advantage.

STEP FOUR  -  MAP OUT A BATTLE PLAN INCLUDING  MASTER PLANS AND MINI PLANS


One approach is to put each key point you want to make on a separate sheet of paper, and then draw factual roadmaps to that point.  Spend time considering what the worst responses are and how you will handle them. Chart these worst case scenarios as well. 


Try to have a fallback plan as few plans survive fully intact after contact with the enemy.  A retreat plan to another subject known to be above water is good to have if you start sinking.  A disaster plan where you can rapidly move without blinking an eye to another promising topic may minimize the apparent damage.

PUTTING THE MASTER PLAN INTO EFFECT

STEP FIVE  - SELECT A CORE QUESTIONING STRATEGY OR SEVERAL CORE STRATEGIES
Typical Core Strategies


Run the witness against a granite wall of common sense 


Run the witness against other credible witnesses


Intimidate the witness


Lull the witness into letting their guard down


Lead the sheep down the garden path


Shame the witness into backing down


Expose the witness' lack of capacity to observe, recall etc.


Anger the witness to reveal malice, irrationality, display foolish pride, and/or a motive to fabricate 


Wear the witness down looking for a chink in the armour


Let the arrogant witnesses talk themselves into trouble.


Just ensure they stay on point while they make their speeches.


Outpoint the witness


Convert the witness in whole or in part to your way of thinking.

STEP SIX  -  SELECT THE SPECIFIC QUESTIONING TECHNIQUES 

APPROPRIATE TO THE CORE STRATEGY SELECTED

Just as a good baseball pitcher has an expansive repertoire of possible pitches, so too the cross-examiner should endeavour to develop a wide variety of questioning techniques compatible with his or her personality and temperment.  The following are but some of the many available:

1)
Probing search for a breakaway working the edges ("panning for gold")

2)
Slugging it out using hand to hand combat ("the duel")

3)
Painting into the corner ("the box")  This technique usually needs to be

developed slowly one corner at a time with breaks in the action so that the witness does not put the pieces together.

4)
Intimidation ("the savage")  Use only for clearly despicable liars.

5)
Arguing the case ("the jury address")

6)
Deceptive bungling ("the Columbo")

7)
Calm before the storm ("the lull")

8)
Helter Skelter ("the hit and run" or "skip-round")

9)
The Marathon ("the grind 'em down")

10)
Sarcastic Humiliation ("the scoff")


(Note:  This technique is seldom advisable since it can alienate the trier


of fact and evoke sympathy for your quarry. 

11)
The Smiling Assassin ("killing with kindness")

12)
The Chameleon (Mild with the mild; shrewd with the crafty; merciful to the young; the frail or the fearful; rough to the ruffian; and a thunderbolt to the liar) 

13)
"The rollup".  The point you need conceded is rolled up in a more difficult question which assumes your point is valid.  Answering the question concedes the point.

14)
Rapid-fire questioning to highlight evasiveness.  The untruthful witness must remember the truth, the lie, and the difference simultaneously ("the fastball").

15)
Impeachment by transcript, documentary, or physical evidence ("the gotcha").

16)
"The Slow Ball".  Relying on the witness to disagree with whatever you say, you throw a test pitch he should but won't agree with. This technique often works well very early in cross-examination, perhaps it is at its best at the very start.  

STEP SEVEN  - ASSEMBLE THE TOOLS



Decide on the initial strategy.  (e.g. "Slow ball")



Voice modulation.  (e.g.Confrontational)



Distance variation.  (e.g.Moving forward as if to threaten)



Have props ready (e.g. Exhibits, prior transcripts)

What's Next?  (have the masterplan handy so that you can move easily to the next topic)

STEP EIGHT -  KEEP YOUR EYE ON THE BALL 

As the combat begins, keep your eye on the overall plan.  Try to assess the big

picture  as it changes.  Ask yourself questions such as:

Is the witness charting the course I anticipated?  Better or worse?  Where will that course take him?  Is my strategy working?

Consider abandoning topics or tactics that examination in chief has revealed,  don't count any more or don't have a chance.

Don't get blinded by the skirmish of the moment.  Think what area to move to next.

STEP NINE -  FINISH STRONG and BOW OUT

Save something good for the end.  Finish strong and bow out.  

Don't linger to savour success or the witness may recover.  

MYTHS SURROUNDING CROSS-EXAMINATION STRATEGY AND TECHNIQUES

· Never ask a question you don't know the answer to.  Followed literally this makes for very short cross-examination by the Crown in criminal cases where there is no requirement for defence disclosure and "trial by ambush" is the norm.  In order to make any progress in most cases, we need to run some risk. What may be the gospel for the defence becomes a myth for the Crown. 

The accused frequently has a pat scripted story and we must explore the edges to expose the falsehoods.  Of necessity, we are exploring the unknown. The myth is a good guide for Crown prosecutors if you add the words unless

the answer could cause real harm.The myth itself is probably wise practice for defence counsel but is too conservative for Crown counsel.

· Most witnesses are bald faced liars.  More accurate is that most witnesses 

don't want to be there and will say almost anything to get out of the witness

box quickly.

· Never ask a "why"  question.  Although not a bad rule of thumb there are

 exceptions (e.g. the witness will look ridiculous trying to explain the otherwise inexplicable if your theory is the only realistic show in town) (e.g. When I once asked wife #2 (who was on trial for the murder of wife #3) why she taperecorded sexual liaisons with her former husband after his third marriage, she had no answer.  I then suggested that she did so in order to play the recordings to wife #3 in order to get wife #3 to leave the husband so that she could resume cohabitation with him.  Of course she denied this.  I then gave her the opportunity to think about it overnight, and promised her it would be the last question I asked her.  Her continued inability to explain her conduct proved devastating.  I'm sure glad I asked the "why?" question in this case.

I asked this question based on my analysis that there was no credible answer thatthe accused could give which would help her cause. This dramatic start causedthe accused to be speechless, unable to answer my question.  I told her to take hertime, and actually sat down giving her perhaps a minute or so to stand speechlessbefore the jury.  This of course had the effect of emphasizing her predicament.  Ithen advised her that I proposed to argue to the jury that she taperecorded thesexual activity in order to play the tapes to the third wife in an effort to cause arift in the third marriage so that the accused could get her former husband back.  She naturally disagreed with this.  I then pressed her for her best explanation.The best she could manage was that she did the secret taperecording in order topreserve his voice on tape for the sake of memories.  I was able to get her to agree that this was a very weak explanation.  I then took the unusual steps (whichhave worked well in the few trials I have used them) of telling her that she couldinterrupt my cross-examination at any time if she thought of a better answer.  I also promised her that this was the very last question I would ask her.  Whenthe cross-examination ended with the accused again drawing a blank on thisquestion, it seemed to me that this strategy had created an easy litmus test forthe jury to determine that the accused was not a believable witness.  Her lack ofcandour on this point had been blatantly exposed and was likely instrumental inher conviction.I mention this example to illustrate the myth that a "why" question is foolhardy.It may be a very powerful question if asked only when a reasonably airtight box exists which predictably limits the accused's escape avenues.


THE GOLDEN RULES

1) Control the witness lest the witness control you (exception: let exaggeratingwitnesses self destruct.

2) Portray confidence even if you do not feel it (unless using the deceptive bungling "Colombo" approach)   Strive to be confident without being overconfident

.3) Avoid open-ended questions. ( e.g. How did you feel?)  These allow witnesses to slide away.  Try to ask close-ended leading questions.  (e.g. Was it your anger or your injury which caused you to call the police?)

4) Don't be afraid to ask questions to which you don't know the answer, provided the answer can't seriously damage your case.

5)
Leave well enough alone.  Be wary of asking one question too many.

6)
You can always get nastier, so start nice.  Honey attracts more flies than fire.  Reversing this procedure will guarantee a wary witness.  Remember the  famous pugilist's  Mohammed Ali's motto "Float like a butterfly, sting like a bee".

7)
Close off escape avenues moving in for the kill.  Be patient.  Don't expect to kill instantly.  Stop watches have no place in this forum.

8)
Start strong; finish strong.  First impressions and last impressions tend to be the most vivid.  Lose in between and they will still likely remember the wins.

9)
Know thyself.  Don't use techniques not suited to your personality and temperment.

10)
 Questions should be brief and simple, to ensure everyone understands them.

11) When wounded, display no reaction, moving quickly to the next question

 preferably into a fresh, fertile area.

12) Decide in advance whether to seek to destroy, damage, neutralize,  use the witness' evidence to advantage or perhaps even turn the witness around. Very few witnesses can be destroyed or even turned around.

13)
 Listen to the answers and evaluate them.

14)
 Stay flexible, ready to move to engage or disengage rapidly as a boxer would.

15)
 Try to avoid scripted questions.  Keep your mind on the plan.  Constantly assess how the answers impact upon the plan.

16)
 Practice unfamiliar techniques in low stakes trials.

17) Avoid the "Why?" question unless reasonably sure there is no innocent common sense explanation.

18) Try to develop patterned cross examinations for recurrent themes. (e.g.


murderers who claim self defence.)

19) Don't show signs of being wounded.

20)
 Know thine enemy if possible.  Pay particular attention to cultural pressure points (e.g. I once was able to get a Sikh witness to acknowledge he was not telling the truth when the witness was asked if he would give the same answer if we moved his evidence to the "holy room" at his temple.

HOW NOT TO DO IT

1)
Frequent use of sarcasm and ridicule.

2)
Temper tantrums.

3)
Harping on minor inconsistencies.

4)
Boring, tedious repetition.

5)
Monotone voice.

6)
Distracting mannerisms.

7)
Too consumed by taking notes of the examination in chief to study the witness.

8)
Not listening to the answers to your questions.

9)
Treating every witness as a scoundrel or perjurer unless clearly justified.

10) Use of apparently unfair tactics such as not stating evidence accurately.

11)
 Arguing with the witness.

12)
 Undue reliance on notes and rigid format unless part of a complex master plan.

Advocacy does not entail ad hominum attacks, exaggeration, the use of facts which have not been proven, speculation, threats, the personalization of the crime, or rudeness.

LIMITS OF PROPER CROSS-EXAMINATION OF AN ACCUSED

Threatening a Perjury Prosecution is  Improper

Making a threat of a perjury prosecution, while good for relieving frustration, is

nevertheless improper.  (Provencher v. The Queen (1955) 114 C.C.C. 100 (S.C.C.)

Accused's Conduct and Demeanour During Trial is Fair Game 

The conduct and demeanour of the accused, during the rest of the trial is fair game. (e.g. inappropriate laughing, the making of physical signs to spectators orwitnesses)  Any relevant reaction or acting out are acceptable grounds for cross-examination subject to the general caveat regarding fairness.  (Regina v.Owens(1987) 55 C.R. (3d) 386 (Ont. C.A.) per Lacourciere J.A. at pages 393-395).

Solicitor Client Privilege is Forbidden Territory Unless Waived

Communications by an accused to his counsel in his professional capacity are, inmost circumstances, privileged subject to the common law exceptions.  It isimproper to cross-examine in these areas unless the privilege is waived or unlessan exception exists.  (e.g. a third party non-client was present) See Regina v. McLean et al (1989) 51 C.C.C. (3d) 513 (Man. C.A.)  It may beappropriate to ask the accused whether or not he will waive the privilege in theright case. (e.g. where he claims to have acted on legal advice or to have receivedbad advice from a former counsel)

Can't Ask the Accused His Opinion as to Veracity of Other Witnesses

The Crown cannot ask the opinion of the accused or anyone else as to the veracityof other witnesses.Findings of credibility are matters reserved to the trier(s) of factand the opinion of witnesses on such matters are irrelevant. See Regina v. Logiacco(1984) 11 C. C.C. (3d) 374 (Ont. C.A.) per Martin J.A. at page 383 and R. v. P. H.P.)(1996) 112 C.C.C. (3d) 140 (Man. C.A.)It is however proper cross-examination to suggest to the accused the evidence of other witnesses, as constituting the true versions of the events and then laying bare the reasons why the accused would favour another version.

In Regina v. V.E.F. (1993) 85 C.C.C. (3d) 457 (Ont. C.A.) the Court reviewed the Crown's cross examination of a character witness in which an allegation of antisemetism on the part of the accused was raised for the first time.  Justice Finlayson stated at page 479:  "I am becoming increasingly concerned about the tendency of some trial counsel to throw out allegations in cross-examination which they make no attempt to substantiate.  It is also well established that cross-examination cannot be used as a vehicle to avoid the rules of evidentiary proof.  Reports prepared by social workers and psychiatrists cannot be used for the purposes of cross examination of the accused when they are not otherwise before the Court.  This tactic violates opinion evidence, and hearsay evidence.  See Regina. v. R.S.W. (1990) 55 C.C.C. (3d) 149 (Man. C.A.) per Helper J.A. at pages 158-159).

The cross examination of an accused as to his address based on a Ministry of

Transportation computer printout and 2 traffic tickets was held to be improper because they had not been properly proved in evidence.  See Regina v. Stewart(1991) 62 C.C.C. (3d) 289 (Ont. C.A.) per Doherty J.A. at pages 309-313.  

Clearly Unreliable Information a "No-No"

In Regina v. Wilson (1983) 5 C.C.C. (3d) 61 (B.C.C.A.) a new trial was ordered on the basis the Crown suggested to an accused information deemed too unreliable to put into evidence in his case in chief.  See also Regina v. Musitano (1985) 24 C.C.C. (3d) 65 (Ont. C.A.).

No Hypotheticals Which Assume Guilt

It has also been held to be improper to cross examine an accused upon a hypothetical premised upon the guilt of the accused R. v. W. (R.S.) (1990) 55 C.C.C. (3d) 149 (Man.C.A.) per Helper J.. at pages 159-160.

The "You Must Be Guilty Because The Crime Stopped When You Were Arrested" Theme is Verbotten 

It is improper to suggest to an accused that the frequency of a type of criminal behaviour similar to that which he is on trial for dropped off or ended with his arrest.  R. v. Musitano (1985) 24 C.C.C. (3d) 65 (Ont. C.A.)

It is proper for Crown Counsel to cross-examine an accused on their plea to a lesser and included offence which was refused by the Crown in the same proceeding.   See Regina v. Nealy (1986) 30 C.C.C. (3d) 460 (Ont. C.A.) at page 464.

Your Personal Experiences Must Stay Outside the Courtroom

It is highly improper for counsel to suggest facts from his or her own experience for comment to a witness.

Asking questions to which the accused would not reasonably know the answer

(e.g. Why would the complainant lie?) This tactic will usually run afoul of the rules of relevancy.

Statements not introduced in Crown's Case in Chief.

If a statement is relevant, it ordinarily must be voir dired in the Crown's case in chief in order for the accused to be later cross-examined upon it.  This principle does not apply however to a statement that is only "marginally, minimally, or doubtfully relevant from the perspective of the Crown at the conclusion of its casein chief.  If as a result of the accused's testimony the statement becomes relevant toa point in issue, the Crown may apply to the court to voir dire the statement and then cross-examine the accused upon it if it is ruled voluntary and does not breach the Charter.  The statement could then only be used in deciding upon the credibility of the accused and not as evidence against the accused or for the truth of any of the facts contained in the statement. R. v. Bruno (1975) 27 C.C.C. (2d) 318 (Ont. C.A.)at page 230 and R. v. Brooks (1986) 28 C.C.C. (3d) 441 (B.C.C.A.)

No discharges, no facts or details behind prior convictions

Section 12 of the Canada Evidence Act limits questioning of an accused's previousrecord to "whether he has been convicted of any offence".  A finding ofguilt followed by an absolute or conditional discharge is not a "conviction" and consequently the accused cannot be cross- examined about such findings. (Regina v.Danson (1982) 66 C.C.C. (2d) 369 (Ont. C.A.) per Martin J.A. at pages 372-373.  Most judges will permit the full wording of the previous indictment or information to be read, but none of the facts behind the prior conviction can be gone into unless the defence has led this in chief or put the accused's character in issue.  ( R.v. Wells ( 1998 ) , 127 C.C.C.( 3d ) 403 ( Nfld.C.A. ) R v. Wood et al (1989) 51C.C.C. (3d) 201(Ont.C.A.) at p.p. 227-228; R. v. Farrant (1983) 4 C.C.C. (3d) 354 (S.C.C.) at p.p. 368-369); 

Convictions Under Appeal are Fair Game

R. v. Hewson, (1978) 42 C.C.C. (2d) 507 at pp 516, 517 (S.C.C.)  R. v. Duong, April 23, 1998, (Ont. C.A.) [1998] O.J. No. 1681 Docket No. C26695

Other Crimes are Out of Bounds unless a Successful Similar Fact Application has been made.

In Regina v. Lawrence (1989) 52 C.C.C. (3d) 452 (Ont. C.A.), Mr. Justice Zuber held that the Crown crossed the line when he suggested an accused charged with a childmurder was a "biker", a drug dealer, and a welfare cheat.  A new trial was ordered on the grounds the questioning created an atmosphere of prejudice.  Whenevercrimes other than the one(s) charged are suggested by the prosecutor we are overthe edge.  The only exceptions are crimes that are already in evidence as part ofthe narrative or brought out by the accused in chief.In Regina v. Lociacco (1984) 11 C.C.C. (3d) 374 (Ont. C.A.), the Crown's cross-examination was characterized as "irrelevant" because it dwelt on unproven suspicions inadmissible to disprove good character or attack credibility.Suggestions dealing with the Biblical knowledge of the accused was characterizedas an attempt by the Crown to "hold the accused up to ridicule in the eyes of the jury".  Finally, suggestions the accused was a "bare-faced liar" were held to be abusive. 

Lifestyle and Character Attacks Are Great for Bail Hearings but Fatal for Trials

Don't attack the accused as a biker, pimp, prostitute etc. unless such a lifestyle is clearly and directly relevant to a core issue in the case. ( eg. the allegation is that a 'biker " was murdered in reprisal for a similar murder and the accused is proveably a member of the club with the motive for reprisal ) The cross examination of an accused facing a charge of living off the avails ofprostitution was determined to be irrelevant and prejudicial to a fair trial when itconcerned the accused's presence at a knife fight and the miscarriage and suicideattempt of his girlfriend/prostitute.  These questions are to serve "no purpose otherthan as an insidious suggestion that the (accused) moved in the world of pimpsand prostitutes and was no stranger to violence".  In addition, "the questionsimplied (the accused) was a disreputable person whose treatment of his girlfriend... had caused her emotional and physical harm".  See Regina v. Stewart (1991)62 C.C.C. (3d) 289 (Ont. C.A.) per Doherty J.A. at pages 308-309.A cross-examination attack of an accused premised upon his lifestyle was reviewed in Regina v. Tobin (1992) 74 C.C.C. (3d) 508 (Ont. C.A.).  The accused was charged in the murder of a group home worker.  Throughout the cross examination of the accused and the Crown's closing address, the prosecution drove home that the accused was "a law unto himself, governed by sex, drugs and rock and roll".  The Court found the Crown had improperly attempted to taint the accused's character as there was no foundation linking this lifestyle to the crime.

An excessive cross examination by Crown counsel fixating on otherwise admissible evidence of bad character relevant to the narrative can increase the prejudicial effect of the evidence to the point of eclipsing the probative effect of it.  SeeRegina v. Walker (1994) 18 O.R. (3d) 184 (Ont. C.A.) per Finlayson J.A. at pages192-194.  Once this happens, a new trial will result.

No Attacks on the Accused's Exercise of His Right to Remain Silent

(eg. " Why didn't you tell this to the police as an innocent man would have ? ")

In Regina v. Chambers (1990) 59 C.C.C. (3d) 321 (S.C.C.) an accused charged with conspiring to import cocaine was cross examined as to why he did not present his exculpatory story immediately upon his arrest and as to why he had waited until giving evidence in the trial to alert law enforcement to the nature of his defence. A new trial was ordered.

This is a strict rule which takes no prisoners. The Crown is not allowed to ask an accused why the accused did not report being the victim of a crime to the police after his arrest . Where the accused claimed in his defence at trial to have driven his car in an aggressive manner to avoid being beaten and robbed, but made no statement at all after being arrested,  the Crown was not permitted to cross-examine as to why the accused did not report the attempted robbery and beating to the arresting officers. The legal theory is that the accused had no legal obligation to report a crime. ( R.v. Cones ( 2000 ) , 143 C.C.C. ( 3d) 355 ( Ont.C.A. ) 

Inadmissible Statements Cannot be Used

These are off limits even if the accused testifies during the trial to a version totally different from the statement.  R. v. Calder (1996)  105 C.C.C. (3d) 1 (S.C.C.) 

Cross- Examination as to the Protection of Section 13 of the Charter 

The Ontario Court of Appeal found that this line of questioning shouldnot have been permitted in the case of R. v. Swick (1997) 118 C.C.C.(3d) 33 (Ont. C.A.) because the probative value was outweighed by its prejudicial effect. The Crown was suggesting that the accused and his star witness could easily falsely testify that the witness was guilty since  they had no fear that the evidence would come back to haunt the witness because of the operation of Charter section 13.  Although the reasons claim not to amount to an absolute prohibition against such questioning in all cases, wise prosecutors will avoid this type of cross-examination or clear it with the judge first. 

However , the British Columbia Court of Appeal has ruled that a defence witness other than the accused can be cross - examined as to the witness' knowledge that his evidence is Charter protected. ( R.v. Jabiaranha ( 1999 ) , 140 C.C.C. ( 3d ) 242 ( B.C.C.A. ) 

Cross-Examination About Disclosure

It is improper to cross-examine an accused to suggest he has tailored his evidenceto conform with the disclosure unless there is clear evidence to support thissuggestion.  The reason is that this line of cross-examination makes a trap outof the accused's constitutional right to disclosure.  (R. v. Peavoy (1997) 117 C.C.C.(3d) 226 (Ont. C.A.))

Accused can be Cross-Examined as to Whether or Not he Would be Willing to Undergo a Psychiatric Assessment by a Crown Expert 

R.v. Charlebois (1999 ), 135 C.C.C. ( 3d ) 414 ( Que.C.A. ) 

Cross-Examination on the Statement Voir Dire As to the Truth of the Statement

If it is relevant to a voir dire issue, the accused can be cross-examined as to whichparts of his statement are true and which parts are false.  (e.g. where he testifiespolice fabricated large portions of the statement)  R. v. Guerin and Pimpare (1984)13 C.C.C. (3d) 231 (Que. C.A.) at page 238 which notes that De Clercq v. The Queen [1969] 1 C.C.C. 197 (S.C.C.) is still good law.

OK to Cross-Examine Accused as to what the Accused said to Defence Appointed Psychiatrists

This area of inquiry is not privileged and is fair game.  R. v. Smith (1979), 69 Cr.App. R. 378 (C.A.)

Unproven Hypotheticals, Inadmissible Evidence Off Limits

"It is not open to the examiner or cross-examiner to put as a fact or even a hypothetical fact, that which is not, and will not be a part of the case as admissible evidence". ( R. v. Howard (1989), 48 C.C.C. (3d) 38 S.C.C.) at p.46)

No Sarcastic Humiliation , Sarcastic Comments , or other Disrespectful Actions 

" You don't expect the jury to believe that do you" ? or " Please try to be honest for once " may be tempting but won't play well in the Court of Appeal. Trials are not as much fun the second time around. ( R. v. R. (A.J.) (1994), 20 O.R. (3d) 405 (Ont. C.A.); The Crown was faulted for sarcasm, flippancy, and other disrespectful actions in cross-examining the accused in the case of R.v. S.F. ( 2000 ) , 144 C.C.C. ( 3d) 466 ( Ont. C.A. ) 

Inviting Argument from the Accused is Frowned On 

It is wrong to cross-examine the accused or any other witness in such a way as tomerely invite argument rather than to obtain and challenge evidence. (R. v. Ruptash (1982), 68 C.C.C. (2d) 182 (Alta. C.A.)

Evidence Given By the Accused at a Previous Trial for the Same Offence is Fair Game

This is permissible in order to test the accused's credibility and does not breach the Charter.  R. v. Dhaliwal (1990), 60 C.C.C. (3d) 302 (B.C.C.A.)See: (R. v. Guerin and Pimpare (1984) 13 C.C.C. (3d) 231 (Que. C.A.))

Off Limits to Question Accused as to why Defence Counsel Conducted the Defence in a Certain Way

R.v. McNeill ( 2000 ) , 144 C.C.C. ( 3d) 551 ( Ont.C.A. ) 
HOW TO GIVE CONVINCING EVIDENCE

It is not enough to tell the truth. The truth must be delivered in a clear and convincing manner in order to persuade beyond a reasonable doubt and thus convict.

The goal is to deliver your evidence as if you were speaking about something which is very interesting to a stranger (the judge) or a group of strangers (the jury) in your own residence.  Look them in the eye and use an easy conversational tone yet keep it polite and respectful.  These are real people; there is no need to be rigid and artificial and it looks unconvincing.  Speak with confidence without arrogance.  Try to avoid a boring monotone type delivery.  Speak as though you are interested in the subject and your listeners are more likely to be interested in what you have to say.

Effective courtroom testimony is primarily a matter of confidence.  Understanding and influencing courtroom psychology is also important.

Avoid the Use of "Red-Flag" Words

"Red-Flag" words tend to make the jury believe a response is in doubt ; for example :


I believe.....


I'll try to explain.....


I think.....


In my opinion.....


To the best of my recollection.....


To my knowledge.....


As far as I know.....


It could have been.....

Use such language only where necessary.

Scripted Testimony

Nothing will annoy a jury more than their perception that the witness is being coached or has memorized a script. Give evidence from memory with notes as prompters but don't just read the notes.

Body Language 

Body language can convey positive or negative signs to the jury. Crossing your arms in front of your body can suggest to some a negative or contrary feeling. We have all seen pictures of the big bully, with his arms crossed in front of his body, gloating over a scrawny victim.  Placing you hand in front of your mouth, a repeated "cough", itching your nose or scalp, playing with your hair, or a nervous twitch can convey that what you are saying is contrary to your feelings or the truth.  Don't forget your entrance and exit.  When you are called to testify, approach the witness stand in a businesslike fashion.  Take the oath in an attentive manner.

Eye Contact

Eye contact is very important and has a tangible effect on the jury.  Eye contact should be maintained with someone constantly.  Look at the judge, prosecutor, defence lawyer, defendant, and don't forget the most important people in the room, the jury.  Where witnesses take the stand and maintain a fixed gaze at their lap would you believe their testimony beyond a reasonable doubt?  When responding to questions, don't be afraid to look at the jury.

Voice, Tone , and Delivery Speed

Many of us often overlook the ability to use our voice to impart psychologically messages more than just facts.  Monotone presentations are far less effective than presentations which contain variations in volume, speed of delivery, and injection of polite smiles or scowls, when appropriate.  Speak in a moderate tone, loud enough for all jurors to hear easily.  Speak clearly and pace yourself so that the judge is not rushed in making notes.  Be courteous when addressing the judge, attorneys, or jury.  Use "Your Honour" when responding to the judge and "Sir" and "Ma'am" when answering the prosecutor and the defense attorney.  Do not display prejudice against the defendant or animosity toward the defence counsel.

Avoid the use of "Cop Talk "

Cop talk, or police jargon, should be voided when testifying.  If this jargon is inadvertently used, care should be taken to explain its meaning to the jury.

Deadly Sins

Learn from the mistakes of others to avoid ruining your case. The following are examples of common mistakes: 

1) Guessing the answer. Once your guess is exposed as wrong, your entire evidence is weakened.

2) Arguing with the cross-examiner.  It is very difficult to win such an argument when the cross-examiner controls the show.  You have no right to ask him questions, he has wide rights to question you.

3) Losing your temper anywhere in the courthouse visible to outsiders (word may get back to the judge or jury through the courthouse grapevine) but especially in the witness stand.  Once you show anger, the judge or jury may fear that you have a strong bias which has clouded your objectivity.

4)*Fudging evidence to protect informants.

5)*Fudging evidence to protect superiors and/or the Crown.

6) *Fudging evidence to protect police secrets.

7)*Fudging evidence to get around legal barricades to admissibility  of evidence.

8) Refusing to retreat in the face of obvious errors in earlier testimony.

There will be occasions when you are asked a question for which you do not know the answer. Never hesitate to admit that you do not know the answer.  To attempt to respond under such circumstances will inevitably lead to a disastrous consequence.  Concocting a reply is an error that should never be made.

Police officers may err during testimony, as may any witness.  The natural reaction of many witnesses who err on the stand is to try to conceal or ignore it.  This will only compound the mistake and could place the outcome of the trail in jeopardy.  Police officers cannot attempt to conceal or ignore a mistake in testimony.  As soon as you realize that an error has occurred, and you are still on the witness stand, inform the judge that you would like an opportunity to correct the error made in prior testimony. If you have already left the witness stand, notify the prosecutor immediately of the discrepancy.  The prosecutor will then evaluate the error and may wish to recall you to the stand to correct the mistake.

9) Burying your head in your notebook.  The rest of the world values eye contact.  Undue reliance on the notebook gives the impression you don't have any confidence in what you are selling.  Why should the judge or jury have any confidence if you don't.

10) Denying that you have consulted with others about the case prior to giving your evidence.  There is nothing wrong about consulting; it is only human. Consultation becomes a problem if it changes your evidence even though you don't recall the changes others have suggested. If however, others have refreshed your memory about certain events, do not hesitate to acknowledge this.

11)*"Fudging" as mentioned above is otherwise called perjury and can ruin your career if not your life.  No case is worth it.  By descending to such depths, you have reduced yourself to the accused's level and have lost the moral right to be his accuser.  You can always tell the judge that you know the answer but you 

a) need guidance from him or her as to admissibility or

b) are worried that someone will be endangered if you answer or

c) other investigations will be compromised if you answer.

12)  Claiming your investigation was perfect. There may never have been a perfect investigation in the sense that there is invariably something else that could ,at least theoretically , have been done. Don't be tricked into claiming perfection, the defence counsel who pursues this avenue has usually already thought of something you overlooked. It may be appropriate to maintain that the investigation was of high quality, but don't take it much past that .

13) Trying to destroy the cross-examiner rather than simply telling the truth and letting the truth speak for itself. 

COMMON  DEFENCE  TACTICS

Be aware of what you are likely to encounter on cross-examination.  Defence tactics can be nullified when they are recognized and understood.  The following is a list of these tactics with examples, their purpose, and how you could respond.

1. Patronizing counsel:

Kindhearted in approach, overly sympathetic in questions, to the point of ridicule.  This approach is used to give the impression that you are inept, lacking confidence, or may not be a reliable witness.  You can confront this tactic with a firm, decisive answer, asking that the question be restated if it is improperly phrased.

2. Friendly counsel:

Very courteous, polite, questions which tend to take you into the attorney's confidence.  This can lull you into a false sense of security in which you will give answers favouring the defence.  Stay alert;bear in mind that the purpose of the defence is to discredit or diminish the effects of your testimony.

3. Badgering, belligerent counsel:

The defence attorney stares you in the face and yells, "This is so, isn't it, officer?"  This is an attempt to anger or intimidate you so your sense of logic and calmness is impaired.  This approach can also involve rapidfire repetitive questioning.  You must stay calm and speak in a deliberate voice, giving the prosecutor time to make appropriate objections.

4. Restrictive questioning:

"Did you discuss this case with anyone, officer?"  A response of "no "will place you in a position of denying any pretrial conferences.  A  "yes" response could be used to indicate that you have been coached on how to testify.  Answering "I have discussed the case with the prosecuting attorney and other officers assigned to the case" is prudent.

5. Suggestive questioning:

This tends to be leading questioning, allowable on cross-examination.  "Was the colour of the car blue?" as opposed to "What was the colour of the car?"  This is done to suggest an answer to the question in an attempt to confuse or lead the witness.  Concentrate carefully on the facts of the case and disregard any suggestions.

6. Defence counsel demands a yes or no response:

This is usually to a question that needs further explanation.  "Did you lie to the defendant when he inquired as to your true identity?"  This tactic prevents all pertinent and mitigating details from being considered by the jury.  Explain the answer to the question.  If stopped by the defence counsel, pause; this will give the prosecutor time to object and/or the  court time to instruct you to answer in your own words.

7. Repetitive questioning:

The same question is asked several times which has been rephrased slightly.  Defence counsel is trying to coax inconsistent or conflicting responses from you.  Listen carefully to the questions and politely reply, "I have just answered that question."

8. Conflicting answers from other Witnesses
" But Officer Bill, Detective Bob just said...."  This is done to show inconsistencies in the investigation.  This tactic is usually used on testimony concerning measurements, dates, times, weights, etc.  You 
should remain calm; conflicting statements have a tendency to make a witness extremely nervous.  Be guarded in your answer in reference to measurements, dates, times, weights, etc.  Unless you have exact knowledge, use the term approximately.  Do not try to be your brother's keeper.


9. Staring



After you have responded to the question, the defence counsel just glares at you as though there is more to come.  This can make you feel that the long pause must be filled;  thus, you say more than is necessary. The defence is trying to provoke you into offering more than the question calls for.  Remain quiet and calm, and wait for the next question.  Look elsewhere in the courtroom.

10. Deliberate errors particularly those flattering to the witness:
(e.g. by addressing a police witness with higher rank than the actual rank )Done quickly in the middle of a complex question a witness may not correct this error assuming it is innocent enough.  However, if counsel can pass this same error by the witness several times, it will prove very embarrassing to the witness when counsel eventually points it out.  The remedy is to correct such errors immediately upon recognition.  Don't be so polite that you fail to correct such errors.

11. The "Snowball "
Particularly at the start of cross-examination, witnesses may be inclined to disagree with anything the defence counsel suggests, no matter how reasonable it is, simply because he is the perceived enemy. This can lead to ridiculous and embarrassing answers.  Try to consider each question individually ignoring for the moment which side is asking it at least until you are quite experienced.

e.g.

Q -
"I suggest to you that my client was a target of your investigation

from the very start "

A -
(nervous and wrongly fearing that admitting this looks bad) 

"Definitely not, sir."

Q -
Is it just a coincidence that he was the first person you approached

in the Granville Mall?"

A -
(feeling committed to this pathway)  "Yes, sir"

Q -
"Then how do you explain your superior's evidence that he specifically briefed you about my client's background and showed you my client's photograph less than a half hour before you approached my client?"

A -
(now trapped)  "I can't sir"

This "snowball" worked although the simple way out was to answer "yes" to the first question.

· Tempting police witnesses to distort the truth out of a sense of duty and honour and then exposing the lie. 

Tips for Crown Prosecutors Calling Evidence in Chief

I recommend letting witnesses who are capable of doing so  tell their story in a narrative fashion largely uninterrupted by the prosecutor.  Make sure the witness speaks slowly, clearly, and loudly enough that even the near deaf can hear. If we ask too many questions the witness may lose their train of thought and the evidence may appear to lack spontaneity and candour. 

Then after the witness has finished the "first run through", start asking specific questions designed to clarify, bring out more details, and if necessary prompt the forgetful witness.  This will be the "second run through".

The first "run through' will be more convincing if unprompted. Consider it an overview.  The second "run through" will have the advantage of being repetitive (since the jury can not take notes, this is a bonus) and yet different.  You will  be able to highlight and emphasize certain areas simply by asking about them.

Perhaps the best way to prompt forgetful witnesses is by reference to a topic  (e.g. "you mentioned the getaway car, what noise level did you associate in your mind with that car"?)  A topic couched in neutral language will prompt without leading.  (Note that this topic itself is suggestive.  That is the art.)  Yet this will hopefully cause the witness to recall the loud exhaust and the squealing of tires contained in his statement.

Amnesiac police witnesses can have their attention directed to their notes (e.g. "Officer could you please consult your notes and tell the court what colour you attributed to this getaway vehicle at the time you made your notes?")

After It's Over

Giving competent testimony in court is an art that must be acquired, practiced, and continually improved on.  After each session in court, evaluate your performance.  The prosecutor, because of his or her knowledge and experience in the courtroom, is the person to seek advice from.  The prosecutor's critique of your presentation can often pinpoint deficiencies or weaknesses in your testimony.  The prosecutor can make constructive suggestions which will enable you to enhance your future appearances.  Treat each appearance as a witness as a learning experience. Who knows, there may even come a time when you look forward to testimony as an enjoyable experience.

EXPERT  WITNESSES

This special breed of witness deserves special care and attention since judges and juries tend to place heavy reliance on experts whenever the field of knowledge gets highly scientific or technical, and a fair distance away from common human experience.  Particularly where a battle of the experts develops between Crown and defence experts, a reasonable doubt is likely to emerge unless we are on our toes.I am indebted to Earl Levy and Chapter12 of his excellent book  Examination of Witnesses in Criminal Cases , Third Edition ,Carswell 1994   for many of the ideas in this section.

It is not difficult at all to be entitled to call expert evidence . There are only fourrelatively easy hurdles to jump (R. v. Mohan ( 1994 ) 89 C.C.C. (3d) 402 (S.C.C.) :Expert must be properly qualifiedProposed expert evidence must be relevant to some issue in the caseThe evidence must be necessary to assist the trier of fact  No rule of evidence excludes the proposed expert evidence.

Qualifying an Expert

It is very helpful if the expert provides an up-to - date curriculum vitae  which should include such topics as : educational degrees and diplomas, special courses satisfactorily completed related to the subject of expertise, special awards or other recognition related to the subject, memberships in relevant associations and societies (especially if these must be earned and are not open to anyone who breathes) ,participation in educational panels, published or well distributed books and articles, practical  experience in the field, relevant teaching experience,previous expert attendances in courts including the frequency and level of court, unique contributions to research or knowledge about the subject, examples of otheracknowledged experts seeking this expert's advice, and relevant  publications frequently read (eg. scientific journals ) as well as continuing education to show that the expert stays current. The Crown should take the expert through his qualifications highlighting the best ones so that the expert doesn't appear to be an ego-maniac or alternatively omits important qualifications out of humility or because he takes them for granted.  Even if the defence offers to accept the witness as an expert, the prosecutor should still take the witness through the highlights of his qualifications or at minimum file the curriculum vitae as an exhibit on consent.  Just because the expertise isn't challenged does not mean we are on easy street.  The opinion itself will likely be challenged ( since  it could have,  but hasn't been admitted as an agreed fact ) and the weight ( value ) to be given to that opinion will depend at least in part upon the expert's credentials.  It is important to qualify the expert precisely in the exact field of the proposed opinion and indeed in every field an opinion will be offered on . It is invariably better to have the expert limit himself rather than have the cross- examiner extractthe limits by duress.  You also want to avoid having the expert's evidence interrupted while he attempts to qualify in a new field or subject. (eg. a police expert qualified in hostage negotiations does not automatically qualify as an expert in tactical procedures and use of force )

Deficiencies in the expertise go to weight and not admissibility. The expert need not be a "guru"  as long as he possesses special knowledge needed by the trier of fact. (R. v. Marquard ( 1993 ) 85 C.C.C. ( 3d ) 193 ( S.C.C.)) 

Pioneering Theories and Techniques 

Before an expert can be qualified to testify in a pioneer area , the novel approach must first be scrutinized by the court to determine whether it meets a basic threshold of reliability. Factors that will determine admissibility include:

1. Whether it can be and has been tested

2. Whether it has been published and subjected to scrutiny or otherwise reviewed by other experts

3. Its known or potential error rate.

4. The existence of quality and control standards

5.  Whether there is acceptance within the relevant expert community.

(R.v.Mohan ( 1994 ) 89 C.C.C.( 3d ) 402  (S.C.C.)

Necessity

What this concept means in this context, is that the expert evidence will provide information which is likely to be outside the experience and knowledge of the trier of fact.  Necessity will be strongest when ordinary persons would be likely to make a mistake unless assisted by the expert. If the trier of fact can readily draw the necessary inferences without expert evidence , such evidence will be excluded.  Experts can give opinions directly on the issue(s)  to be decided in the case.(R.v. Graat, (1980 ) 17 C.R. (3d) 55 at pp. 70-72 affirmed (1982) 2 C.C.C. (3d) 365 (S.C.C.)  However the trial judge has a discretion to prevent a trial turning into nothing more than a contest of experts with the trier of fact reduced to picking the winner as distinct from being able to evaluate the evidence. (R.v. Mohan ( 1994 ) 89 C.C.C. ( 3d ) 402 ( S.C.C.) 

What the Expert Can Rely On 

An expert witness is entitled to rely upon hearsay reports and tests done by others as long as those reports and tests are within the scope of the expert's area of expertise. (R. v. Terceira (1998 ), 123 C.C.C.( 3d ) 1 (Ont.C.A.).  If not the case, those witnesses should be called prior to the expert so that he can rely on proven facts.  The Crown expert should be made aware of all the issues in the trial, not just the ones relevant to his opinion. He should be given copies of witness statements and preliminary hearing transcripts , photographs , medical reports etc. The reason for this is to prevent the cross- examiner blindsiding the expert with new facts whichcould cause the expert to change his opinion and thereby weaken the case. 

Form of Questions

When an expert has direct knowledge of the facts then he can give his opinion based on that knowledge . ( eg. firearms expert testifies that a weapon was operable because he tested it. )

Otherwise, a hypothetical question is preferable.(eg. "Assuming  the following facts to be correct,  I will ask for your opinion based upon those facts. The facts are :----. Are you able to express an opinion?  What is your opinion?  What is your level of confidence in that opinion?  What are your reasons for that opinion?)  There is no need for hypothetical questions if the evidence is undisputed. (Bleta v. R. [ 1964 ]  S.C.R. 561 (S.C.C.)  Skilful use of hypothetical questions can subtly serve the functions of arguing the case and summarizing the evidence . 

Demeanour and Presentation Style

Experts should avoid technical language and testify in layman's terms as much as possible. The best expert witnesses use analogies and examples from everyday life to express themselves. They are confident without being arrogant, reasonable andopen minded, yet firm on core issues.  They must remain calm and not show anyfangs even when baited by the cross- examiner. 

AN ARSENAL FOR CROSS EXAMINING  DEFENCE " SHRINKOLOGISTS "

I" The Foe " 

A " shrinkologist" is generally a well intentioned psychiatrist or psychologist ( hence my irreverant slang ) who believes that most people can be treated by the medical profession and that jail is not the answer to the patient's problems. The " accused "  is not the "accused"  to them ; rather he is a troubled soul who needs help.  They are healers by nature and have an understandable healing or treatment bias.  We have a public protection bias .  No wonder we inevitably cross swords.  Very few such witnesses are charlatans (word spreads fast about those who are ) and yet many Crown Attorneys approach these witnesses as if they are all corrupt " liars for hire ".  This is usually both unfair to the witness and strategically unsound as these witnesses are often best handled by neutralizing or by turning them to our advantage, not by bludgeoning.  Frequently we will have achieved success if we can eliminate or neutralize the psychiatric contention and thereby enable the judge or jury to decide the case on the other evidence.  It is unrealistic to expect to destroy the " shrinkologist" . Such witnesses may anticipate a vigorous attack and turn out to be surprisingly reasonable if we approach them professionally and courteously . The old adage that bees are best attracted with honey is apt here. In any event, you can always start nice and get nasty later . 

Very few " shrinkologists " enjoy or thrive on the adversarial process or they would have chosen different careers. They are invariably not " spoiling for a fight " and will be relieved when the cross examiner appears fair. They are more likely to respond by making reasonable concessions if their backs aren't against the wall , and this is a field where there are many concessions which should be relatively easy to extract. Accordingly, I propose strategic warfare and the checklist recipes which follow. 

 PREPARATION   

· Beg , borrow , or steal a copy of their bible , DSM- IV.(Diagnostic and Statistical Manual of Mental Disorders ) .  It is hard to "walk the walk" if you can't (do at least a little bit of ) "talking the talk ". 

· Bring this  bible to court , let the witness see you have it, and ask at least a few questions derived directly from DSM IV so that it will look to the witness that you may know something even if this is a hoax. This may further advance the witness' anxiety and render him very defensive or evasive, or alternatively somewhat submissive , all of which are good developments for us.

· Better yet, actually read the relevant portions of DSM IV which is surprisingly easy and interesting reading with a minimum of fancy terms and provides a great source of inspiration for questions.

· If time permits , read chapters 7 and 8 of Volume III in the book by Ziskin and Faust called " Coping with Psychiatric and Psychological Testimony " published by Law and Psychology Press 

· Do your best to extort a copy of the witness' report from the defence  in advance of the witness testifying by recourse to tactics such as :

· " Shame on you " - Reminding defence counsel that Alan Gold President of the Criminal Lawyers 'Association committed his members to this in writing in the aftermath of the Kaufman Commission . This was a shrewd effort to forestall legislation.  

· " Of course you knew - - -.  " Reminding defence that the Kaufman Commission recommended this change in practice.

· Using the Trial Judge as a Foil - We are going to have to ask for an adjournment and he won't be happy etc. 

· What's this going to look like to the jury when I ask the expert if he had any objections to the Crown receiving a copy of his report and if he knows why we just got it this morning?  

· A set up letter along the lines of " in the interest of justice"  , " in order to avoid needlessly interrupting the trial , "  " in order to place this trial on a loftier plateau than trial by ambush"  etc.etc. 

· Asking the expert directly for a copy and  watch him scurry to obtain instructions. 

· If they respond that there is no report , ask for the " shrinkologist' s"  notes and be sure to cross-examine as to why there is no report. The answer you will probably get is that no report was asked for. You are on fairly safe ground to ask if the witness has prepared reports in other cases , why he has done so , and what's special about this case etc. Remember, the fact there is no report is usually not the witness' doing and he will bail on the defence counsel , so let him . You are not allowed to make a sword of the non - disclosure as the defence obviously has no legal obligation to provide such data.Accordingly, don't suggest there was any obligation, just ask the witness what he knows about the absence of a report. If asked by the judge to justify relevance it does go to the degree of confidence the witness has in his diagnosis.

· Retain your own expert to advise you of frailties in the defence " shrinkologist's "analysis and to at minimum sit in court as an observer when the defence expert testifies. This will usually have the effect of keeping the defence witness in tighter rein. 

· Study the " shrinkologist's " curriculum vitae to get an idea how qualified he is on this particular subject . Your own expert ( if you are fortunate enough to have one) can be of great assistance here . There is no point in attacking a " guru's " qualifications, but every " guru " has their specialty. You may be able to flatter the witness that he is a " guru " but he may agree that he is less of a " guru " on this particular subject.  

· Read one or more of his apparently relevant articles . The police investigators may help you do the legwork to get your mitts on these, especially when they see how hard you are working on " their " case. 

· Try to talk to the witness in the courthouse before he testifies and even at breaks while he is testifying in chief or you are cross- examining him . Try to establish a friendly professional rapport . You can start off talking about the DSM ( eg. When is the new one due out ? What's the word as to what is going to change? etc. Since they are always changing the categories , and the changes are often fiercely debated,this is a safe subject  ) If the witness perceives you as a fairminded knowlegeable truthseeker you may strike a resonant chord.  

· Select one or more overall strategies such as the following :

· 1) Limit the witness' apparent expertise by showing that although this witness is an expert, he isn't expert in the particular subject matter crucial to this case . Usually this is best done in normal cross-examination as opposed to at the time the witness is originally qualified. That way , you don't risk an adverse ruling from the trial judge in the presence of the jury, and don't look like you are trying to suppress evidence. Don't try this at all unless you are sure you have a breakaway. 

· 2) Force the witness to use layman's terms and to use concepts familiar to ordinary people . The witness who can't do this may appear to be too academic and impractical to the trier of fact . Since the trier of fact has a real life problem to resolve, they want practical , not abstract theoretical help. Lay language and concepts will make the expert easier to cross-examine and the trier will be more willing to  disagree with the expert.

·  3) Butt the expert's head into a wall of common sense if possible, but do it with a stilleto, not a pitchfork.( eg. " Doctor you say that Mr. Slitthroat was in a disassociative state when he killed Mr.Hardluck and for several hours after , but he did have the presence of mind to immediately throw the knife over the cliff didn't he ? - - -  He had the presence of mind to wash the blood off his clothes at the first real opportunity didn't he? - - -  He called his lawyer on his cellular telephone while driving away from the scene in his car didn't he ?- - -  These aren't the actions of a man in a trance are they? )  

·  4) Show the expert you know more about the subject matter than he thinks


you do. They will be less inclined to dodge your questions and may be more inclined to agree with you .

· 5) Get the expert to agree that properly qualified and reasonable experts can disagree about the subjects under consideration.

· 6) Change the hypothetical facts slightly to show that a modest change in facts could nullify his opinion.

· 7) Show that the expert wasn't thorough enough and could or should have performed more or different tests in order to reach the certainty level being claimed. In some cases , it may be quite revealing that no certainty level is claimed in the report or in examination in chief .  ( eg.  " I think that --- does not have a ring of confidence ) . 

Typically, the witness will have seen the accused not more than three times for a maximum total of six hours and perhaps as little as three hours because of Legal Aid constraints. This appears to be a very short period of time to unravel such a complex puzzle. 

· 8) Isolate those parts of the expert's qualifications that are irrelevant. One way to do this is to ask the expert how the irrelevant qualifications helped him in his analysis in this case.

· 9) If the expert is relying upon an academic analysis rather than practical experience he should be pressed as to how he can be sure the theory is correct since he hasn't applied it. Judges and juries tend to be wary of the purely academic expert. They want to know the practical bottom line since they have a practical problem to solve. 

· 10) Try to demonstrate that relevant facts were unknown,  ignored or disregarded as this will seriously diminish the validity and hence weight of the expert's opinion.  (R. v. Howard [1989] 1 S.C.R. 1337 at pp. 1348-1349 (S.C.C.) Kill him with the facts. You are the expert in the factual arena. Take him on a tour of that arena. It is surprising how frequently defence counsel foolishly withhold damaging facts from the " shrinkologist " who will resent being taken advantage of if you can demonstrate this. 

· 11) Try to get the opposing expert to agree that your expert is as well or better qualified on this subject and that the opposing expert respects the knowledge ,  competence etc. of your expert.

· 12) Confront the witness with authoritative publications or his own writings.


You are not permitted to cross-examine an expert in this way unless the expert first agrees that he is familiar with the text and considers it authoritative. If the expert then adopts what is stated in the text, then, and only then , does the text become affirmative evidence.(R.v. Marquard , (1993) 85 C.C.C.(3d) 193 


(S.C.C.)  If he doesn't adopt it, get the expert to agree that the statement from the published work is contrary to his opinion. 

· 13) Suggest a different interpretation of the facts.If he rejects it too quickly, he will look partisan. If he hasn't thought it out , you may well get a favourable answer .  

· 14) Avoid arguing with the expert especially on his own turf. Instead, try to move him onto your turf to explain things using your concepts.  If you have already called a Crown expert, get the defence expert to testify based on the Crown  expert's procedures and analysis. 

· 15) Demonstrate bias if it clearly surfaces , by showing that the expert won't make obvious concessions and will not retreat from an untenable position. 

· 16) Try to get the witness to admit that there is another possibility that he can't exclude or say is wrong even if he maintains it is unlikely. 

· 17) Focus on the weak link that the witness didn't see the accused at the time of the incident and is forced to rely on the accused's account of events which may not be perceptually reliable or may be deliberately false. It seems foolhardy to rely on the recall of a sick man with a formidable incentive to fabricate but that is what these witnesses are invariably relying on . Expose this Achilles heel.  

· 18) Consider asking the witness whether he considers himself any better than the jury at spotting a liar. Get him to agree that he had to rely on the accused's veracity. 

· 19) Ask why the witness hasn't contacted the accused's friends , employers etc. to see how the accused was actually functioning in the community before the events in question. Point out that a diagnosis is inherently weak where it is virtually single sourced to the accused alone.

· 20 ) The intoductory caution in the DSM- IV warns that a diagnosis does not carry any necessary implications as to the cause of the individual's mental disorder or the individual's ability to control the behaviour associated with the disorder. Even when diminished self control is a feature of the disorder, the diagnosis in itself does not demonstrate that a particular individual was unable to control his behaviour at a particular time.

The witness' evidence will necessarily suffer from his inability to test the accused's powers of self - control. See if he will accept this limitation  on the correctness of his analysis

· 21) Probe for evasiveness by trying to pin him down as to the specific data that led to his conclusions . Be ready for a run around the mulberry bush. A judge or jury will sense evasiveness and tune an evasive witness out, even if they don't understand why the witness' analysis is flawed.

· 22) Get him to agree as he should that what is described in the literature as " situation effects " can affect the accuracy of the diagnosis. ( eg. seeing the accused in jail while awaiting trial for a serious offence can adversely impact upon the accused's mood and affect.) ( eg. the accused's preoccupation with his current situation can have an adverse impact on his clarity of thinking )

· 23) Get him to agree that the phenomena of " examiner effects " as described in the literature can affect the results. ( Eg. the accused's knowledge that he is speaking to a defence appointed psychiatrist ; the examiner's personality can lead to obtaining different information because people respond differently to different types of people ; how well the examiner relates to the accused can influence the volume and quality of the information obtained ) If he can be led down this path, it follows that a different examiner could well get different results. 

· 24) Seek to establish that his field is not hard science like physics or chemistry and involves  "art"  and plenty of subjective interpretation by focusing on topics such as that there is no way of statistically verifying the correctness of his past diagnostic performance since he doesn't get feedback. The verdicts themselves are not helpful, since they could be based on many factors other than his conclusions. 

· 25) Get him to acknowledge that he,  like most other psychiatrists , has not performed quantified scientifically controlled follow- up studies of his own past diagnosis and therefore doesn't know what his personal batting average for accuracy is.

· 26) Ask the witness why this disorder wasn't diagnosed earlier if it is so clear to him now. When he falls back that the accused's lifestyle didn't take him near psychiatrists ask him how he can be sure of that . Also ask him how he can explain the accused's ability to function in the community with this disorder for so long if it was so pronounced. ( ie: wouldn't you have expected the accused to have been involuntarily admitted to a psychiatric facility ? Did you check? Why not? ) The witness may decide to follow the escape route that this is a fresh manifestation of a latent condition.  If so, he will likely have difficulty explaining a precipitating event unless he uses this crime which sounds suspicious. ( ie: the accused is carrying a latent condition around with him 25 years and it comes out like the genie from Alladin's lamp at this precise moment. ) 

· 27)  If the witness was alerted that the accused was seen on prior occasions by a psychiatrist or psychologist did this witness obtain a copy of those files and consult with those doctors ? Usually , the Legal Aid time allotments will not permit this, and the witness will have to admit he was disadvantaged by not having had access to this data and he may have to acknowledge being less than thorough. If he trys to slide away by claiming that his retainer did not permit such investigations he will be revealing the " hired gun " nature of that retainer. 

He is very unlikely to blame Legal Aid, but if he does this is likely a fair answer.  However, it still means that his level of confidence in his own diagnosis has to be reduced.

· 28 )  Consider asking the witness if he asked whether the accused had seen any other psychiatrists in connection with this case, prior to this witness' retainer.  If he didn't ask , he may have to concede that it would have been prudent to ask.  Some defence counsel engage in opinion shopping and exposure of this tactic could have devestating repercussions. 

· 29 ) Have him tell you what the defence counsel told him about the case by way of briefing. This may have predisposed the witness to a certain diagnosis, or may have been factually inaccurate or at least have asserted facts as facts which the witness may not know are very much in issue. 

· 30 ) Be sure he has done his homework by viewing the accused's videotaped statement etc. not just reading a transcript. If he claims to have watched the video, test out his recollection of significant mannerisms of the accused in the tape. What you will likely find is that he has paid minimal attention to the tape which however is closer in time to the crime than his own observations and should not be so cavalierly discounted.

· 31) The DSM requires that symptoms of a disorder be present for at least six months in order for a valid diagnosis to be obtained. In many cases the witness will not be able to establish the requisite duration and will need to retreat.

· 32) Get the witness to acknowledge that there appears to have been a conventional motive in the case. ( eg. anger; jealousy; revenge; desire to avoid detection or apprehension) To the extent that there is a conventional motive it weakens the witness' claim that the accused acted as he did because of mental disorder. For instance thrill seeking is a well known motive for human behaviour. 

Homicidal acts may be the result of thrill seeking ( the " thrill kill") . The motive is a conventional one, even though the behavior is not and so the witness seeks a disorder which is more palatable than the reality that the accused is " not mad , just bad . "

· 33) Ask him if he encountered any facts which didn't fit his theory and if so, how he discounted them . If he doesn't acknowledge any such facts , yet you can show that there are such facts which ought not to be discounted you will be making headway. 

· 34) If he finds that the accused was delusional see if you can establish that the belief had a justifiable basis in fact. Also point out the flaw in his analysis if the delusion is not really connected to the nature of the crime.

· 35) Get him to concede that the accused he saw for purposes of assessment could have been quite different in behaviour from the accused as he was at the time the crime was committed and that the accused's behaviour, mood and affect could have been quite different once again shortly before , during , and after the crime. In other words these things are variable and can vary from psychiatric examination to examination. It is very difficult to pinpoint them in time unless the behaviour was observed by astute observers who knew what to look for. 

If he claims that no special skill is needed to make such observations he undermines his own expertise. 

· 36) In appropriate cases, get him to agree that the accused was functioning in society with the disorder for a considerable period of time and wasn't committing this type of crime . This will cast doubt on the causality of the disorder in this crime. 

· 37) If the witness claims that the accused lacked the capacity to form the intent take him through the accused's everyday behaviour which showed a capacity to form intent ( eg. when the accused needed food could he form the intention to decide when to go the grocery store, how to get there, select the food items, wait in line at the checkout, pay for the food, and take it home to eat.) 
· 38) Get him to agree that there is a good deal of controversy in psychiatry regarding theories of human behaviour. If he disagrees read him excerpts from the introduction to DSM- IV which make this clear. A Committee's consensus  decides what disorders are recognized in the DSM and these disorders change from edition to edition often generating  considerable controversy. 

· 39) If you have sufficient knowledge , it helps to get the witness to agree that his training in the field of medicine has little to do with what he actually does on a day to day basis. This will help to strip his mantle of respectability as a medical doctor away , as we endeavour to portray his field as advanced witchcraft . 

· 40 ) After he agrees that the DSM IV is the authoritative publication (as he must) confront him with the significant limitations contained in DSM IV at p. xxiii : 

" When the DSM - IV categories, criteria, and textual descriptions are employed for forensic purposes, there are significant risks that diagnostic information will be misused or misunderstood. These dangers arise because of the imperfect fit between the questions of ultimate concern to the law and the information contained in a clinical diagnosis. In most situations, the diagnosis of a DSM-IV mental disorder is not sufficient to establish the existence for legal purposes of  a " mental disorder ", " mental disability ", mental disease, " or mental defect."


This  caution which is contained in the Introduction to DSM - IV goes on to warn that additional information is usually required beyond the diagnosis such as information about the individual's functional impairments , abilities and disabilities which vary widely within each diagnostic category. 

· 41) Ask him questions about the infamous American study by Professor David Rosenhan entitled " On Being Sane in Insane Places ". In Phase One of this study, 8 normal people went around to 12 different mental hospitals and presented a single false complaint that they sometimes heard voices saying " empty", "hollow", and "thud". In all other respects they acted normally and stopped any false simulation immediately after being admitted to hospital. All were diagnosed as schizophrenic although at one hospital the diagnosis was manic depressive psychosis. They were kept in hospital for an average of three weeks and the diagnosis did not change. The correct analysis would have been " diagnosis deferred ".  None of the patients were diagnosed as fakes. This study revealed 100% diagnostic error and that it is relatively easy to fool psychiatrists. 

In Phase Two of the same study conducted after Phase One had caused quite an uproar in the mental health community, Professor Rosenhan arranged with a different hospital which thought it couldn't make such mistakes, to send fake patients to that hospital. Although he never sent any fake patients, the psychiatrists at that  hospital felt confident that twelve percent of the patients that were admitted were fake Rosenhan patients. 

The Rosenhan study is a simple way to debunk the " science" and will likely be remembered by the jury and serve to reinforce the man on the street's  bias that " they're all quacks anyway ".  However, the Rosenhan study was conducted in 1973 and it is arguable that the results are antiquated. Yet the witness may be hard pressed to explain any intervening advances in his field that enable fakers to be better detected. 

· 42) Get him to agree that what medicine considers right to - day may turn out to be wrong to - morrow. For example physicians employed blood - letting for several hundred years , but now we know that it was often inappropriate or ineffective. 

· 43) Get the witness to define his terms . For example , " a low to moderate risk of re-offending " in psychiatric parlance , means a 25 to 50 % chance of re-offending ,  which may be a great result from a treatment perspective, but is scary from a public endangerment perspective.

· 44) Get him to agree that it would have been helpful to have spent more time with the accused. If he says that a few hours were enough he may appear to be arrogant. It is somewhat arrogant isn't it to assess a man's condition  at a point in time when you have  never seen him . Get him to agree that most psychiatrists and psychologists are engaged in treatment and accordingly have a much greater opportunity than he had to assess their patient. 

· 45 ) Get him to describe how the accused would have appeared to an observer at the scene and contrast this with what the witnesses saw. If he says that the behaviour would have been obvious point out if police officers didn't detect what he claims would have been obvious.

· 46) Where the conduct or condition is unusual ask him how many similar cases he has had and to briefly describe them. It could well be a short list which means he is not relying on his own experience as may have been the impression. 

What Not to Do in Cross-Examining "  Shrinkologists " 

Unless you hold a Royal Flush of evidence cards , it is recommended that the

 following grand slams not be attempted:

· 47) trying to show the expert is dishonest as distinct from mistaken, incompetent, prone to exaggerate , etc. which may be doable is too risky  

· 48) trying to show bias based on payment of a handsome fee is for the movies.  Since experts are entitled to be paid , all you may end up showing is that this must be a distinguished expert for the fee to be so high. It is a distasteful line of cross- examination and may end up alienating the trier of fact. 

49) However, it may be possible to show that the expert is a "hired gun" if the expert invariably testifies for the defence,  and a major portion of his expert's time is spent in defence consultations and court appearances. Accordingly a "hired gun " rather than a "dollars and cents " approach , may have limited potential in some cases.

· 50 ) Above all, don't look for the knockout punch with this kind of witness. If their demise is attainable , it will come with 1,000 cuts and will take time

Keep in Mind What an Expert Witness Can't Say - The Exclusionary Rules

· That the expert believes another witness since this would offend the evidentiary rule against oath helping. (R.v. R. ( S.) (1992) 73 C.C.C. (3d) 225 (Ont.C.A.) 

· However, an expert will be able to give evidence on human conduct and the psychological and physical factors that may lead to certain human behaviour if this evidence goes beyond the ordinary experience of the trier of fact. Such evidence could have a considerable effect on credibility. (R.v. Marquard (1993 ) 85 C.C.C. (3d) 193 (S.C.C.) 


For example expert evidence is admissible about the myths and stereotypes about the battered wife and her responses to the batterer. (R.v. Lavallee (1990 ) 55 C.C.C. (3d) 97 (S.C.C.)  The expert could be helping or hurting such a  complainant's credibility even though he could not testify that he believes the complainant. 

· A psychiatric  expert will be able to testify that he did not discover any falsehoods told to him by a person he assessed in order to establish a foundation for his opinion ,  if the opinion would otherwise be weakened if he did not believe the source. (R.v. B. ( R.H. ) (1994 ) 89 C.C.C. (3d ) 193 (S.C.C.)  This is of course an end run around the prohibited evidence.

· Testify that it is highly likely that a crime occurred the way the victim described it (R.v.R. (R.) (1994) 91 C.C.C.(3d) 193 (Ont C.A.)  However,  an expert can be asked hypothetical questions based upon the victim's evidence so as to make the same point the proper way.

· Give an opinion on a conclusion of law. (R.v. Century 21 Ramos Realty Inc.(1987) 32 C.C.C.(3d) 353 (Ont. C.A.) 

· Give Evidence where the Prejudicial Effect Outweighs the Probative Value 


( eg. by confusing the jury, deflecting the issue away from a live , triable issue etc. ) 

After the Fat Lady has Sung 

If your cross-examination has been highly successful, it is helpful to remember 

that expert testimony poses no inherent special weight, and can in appropriate 

circumstances be disregarded.  (R. v. Selles (1997), 116 C.C.C. (3d) 435 at p. 454

(Ont. C.A.))

However, if at the end of the day, the witness has emerged victorious despite your best efforts, could it be, (heaven forbid!) that the witness is actually right ?  In that eventuality cross-examination has served its real purpose from the Crown's perspective which is truth seeking.  Defeat can only make you wiser if you keep the right attitude.  Savour the victories, develop amnesia for the defeats, and above all happy hunting! 

CHAPTER FOURTEEN  - THREADING THE EVIDENCE NEEDLE

INTRODUCTION

This chapter makes no false pretence of being an exhaustive treatise on the law of evidence.  Instead, it's objective is to arm Crown prosecutors with the crucial rules and the crucial authorities in support of most of the thorny problems frequently encountered in "hand to hand combat " at trial. It is intended to be the functional equivalent of having the author seated in the front row of the courtroom passing you notes.  No matter how experienced you are , I trust you will find this chapter helpful. 

GENERAL CONCEPTS

The Burden of Proof on Issues of Admissibility

It is important to bear in mind that all we have to show is that evidence is admissible on a balance of probabilities (e.g. 51% vs. 49%).  We do not need to prove admissibility beyond a reasonable doubt (except for statements of the accused).R. v. B. (K.G.) (1993), 79 C.C.C. (3d) 257 (S.C.C.),  R. v. Terceira (1998), 123 C.C.C. (3d) 1 (Ont. C.A. ) at p. 21.; 

Effect of Prior Court Rulings 

An Evidentiary Ruling at the Preliminary Hearing or During a Mistrial or a Related Trial is not Binding In a Subsequent Trial

Duhamel v. The Queen (1984), 15 C.C.C. (3d) 491 (S.C.C.)

Fairness to Witnesses - The Confrontation Rule 

If the credibility of a witness is to be challenged by calling contradictory evidence, the witness should be given the opportunity to address the contradictory evidence in cross-examination. ( R.v. Henderson ( 1999 ) , 134 C.C.C. ( 3d ) 131 at p. 141  ( Ont.C.A. )  Our remedy when the defence fail to follow this rule is to re-call the witness in reply. 

No Perpetual Pergatory 

It is not proper to Cross - Examine a Witness on the fact that his or her Testimony has been Rejected or Disbelieved by a  Court in a Prior Unrelated Case . 

In R.v. Ghorvei ( 1999 ) ,138 C.C.C.( 3d ) 340 ( Ont. C.A. ). , the defence was not allowed to cross-examine a police officer as to a prior finding by a judge in an unrelated trial that that officer's evidence was false and that the officer  was a compulsive liar. The reasoning was that the finding was no more than an opinion and that the officer had not been afforded the protection and rights which he would have had if had he been on trial ( eg. proof beyond a reasonable doubt , ability to call evidence etc. ) . A similar case is R.v. Barnes ( 1999 ) , 138 C.C.C ( 3d) 500 ( Ont.C.A. )

ALIBI  EVIDENCE 

The consequence of the defence failing to disclose an alibi properly to the Crown, is that the judge or jury is entitled to draw the inference that it is a concocted alibi.  However, improper defence disclosure can only weaken alibi evidence, it cannot exclude the evidence from the case. 

An alibi need not be disclosed at the time of arrest, or at the first possible opportunity. It is sufficient if it was disclosed to the Crown in a time, and in a manner which would permit a meaningful investigation. There is no requirement that the alibi be disclosed by the accused.  It can come from any source. The purpose of the rule of alibi disclosure is to protect the prosecution against surprise alibis fabricated in the witness box, which the prosecution is virtually powerless to challenge. If the alibi is revealed in time, and the alibi is sufficiently detailed to be investigated properly, there has been no defence foul. (R.v. Cleghorn (1995) 100 C.C.C. (3d) 393 (S.C.C.))

In a surprising decision which hopefully will not be followed in other provinces or by the Supreme Court of Canada , the Ontario Court of Appeal has ruled that if the Crown seeks to prove that a false alibi was advanced prior to trial, the Crown must wait until the accused has testified in chief. The Crown cannot rebut a defence not called and the defence is under no duty to advance any particular defence. (R.v. Witter (1996) 105 C.C.C. (3d) 44 (Ont .C.A.). It makes no sense that the accused should have one free crack at obstructing justice and the jury shouldn't know about it until and unless he testifies.

The alibi disclosure rules only apply to the alibi for the time frame of the actual offence; they do not extend to evidence that the accused couldn't have met Crown witnesses prior to the offence as the witnesses claimed.  (R.v. Hill (1996) 102 C.C.C. (3d) 470 (Ont. C. A.) 

Evidence of a fabricated alibi may be used to support other identification evidence. (R.v. Dunn (1990) 56 C.C.C. (3d) 538 (B.C.C.A.) 

Contrary to some myths, an alibi does not need to be disclosed on arrest or at the first possible opportunity.  All that is required is that it be disclosed sufficiently prior to trial and in a manner which will permit a meaningful investigation.  Where the defence disregards this rule, and pops an alibi up for the first time during trial , the judge can instruct the jury to draw an adverse inference from the late disclosure, but he cannot prevent the alibi evidence from being called. Disclosure of the alibi does not have to come from the accused. It can be revealed through a third person. ( R.v. Cleghorn ( 1995 ) ,100 C.C.C.( 3d) 393( S.C.C. )

The Shabby " Free Lie " Rule 

Surprisingly an alibi which is disbelieved is not evidence of guilt. Believe it or not, we must go further, and prove that the alibi was actually fabricated before the false alibi becomes evidence of guilt. ( R.v. Krishantharajah ( 1999 ) , 133 C.C.C. ( 3d ) 157 ( Ont.C.A. ) 

Similarly, even an explanation given by an accused under oath in a trial found by the judge or jury to be deliberately false cannot provide evidence of his guilt unless there is independent evidence that his evidence is concocted or fabricated. ( eg. evidence that he asked another person to lie to the police ) ( R.v. Blazeiko ( 2000 ) , 145 C.C.C. ( 3d ) 557 ( Ont.C.A. ) ; R.v. McNeill ( 2000 ), 144 C.C.C. ( 3d) 551 ( Ont.C.A. )

It is vitally important that prosecutors make sure that juries are instructed to this effect or they will be doing the trial again. 

CHARACTER EVIDENCE 

The defence is not entitled to ask defence character witnesses, for their opinion as to whether they would believe the accused or the Crown witnesses under oath. ( R.v. Clarke ( 1998 ) ,129 C.C.C.( 3d ) 1 ( Ont.C.A.)

If the accused chooses to put his character in issue, we are not entitled to call evidence about specific acts of bad character unless that evidence qualifies as similar fact evidence. If it doesn't qualify, we are restricted to general reputation evidence of bad character.  

If the accused testifies and his character is in issue , we are expected to confront him in cross - examination about specific acts of bad character before calling this evidence in reply. We will need a ruling about the admissibility of similar fact evidence of bad character before we cross- examine the accused. 

Where the accused breaks the rules and calls evidence of specific acts of good character relevant to the crime charged, the trial judge has a discretion to permit us to contradict him on these narrow points whether or not they would qualify as similar fact evidence, to prevent the accused from manipulating the rules of evidence to present a distorted picture to the trier of fact. 

The authority for the principles set out above is R.v. Brown ( 1999 ) , 137 C.C.C. ( 3d) 400 ( Ont.C.A. )

Expert Evidence Admissibility 

The Supreme Court of Canada has widened the moat between the trial and the expert witness castle making it more difficult for both Crown and defence to call expert witnesses. The court is worried that experts are taking over the role of juries and distorting the fact finding process. In the new regime experts are to be tolerated only in those exceptional cases where the jury would be unable to reach their own conclusions in the absence of assistance from experts with special knowledge. If the evidence isn't necessary for this purpose, it won't be admissible. It is going to have to be unique or unravel scientific puzzles in order to see the light of day in the courtroom. 

This clampdown is going to be especially severe in cases where juries faced with an expert's impressive credentials and mastery of scientific jargon are more likely to just abdicate their duty and simply do whatever the expert suggests. The Supreme Court of Canada points out that a further danger of expert evidence is that it is very difficult for counsel to cross-examine unless they are virtual experts themselves. They point out that such evidence is time consuming and expensive, and is usually based upon academic literature and out - of - court interviews which are unsworn and not available for cross- examination. 

We can expect the expert evidence area to change considerably in light of this decision and for there to be renewed attacks on expert evidence on subjects like D.N.A. probability statistics. We now have a mandate to make attacks of our own. ( R.v. D.D. ( 2000 ) , 148 C.C.C. ( 3d) 41 ( S.C.C.) 

TAMING THE HEARSAY TIGER

Hearsay  Statements Which Are Necessary and Reliable are Admissible to Prove the Truth of What was Said 

Fortunately, the Supreme Court of Canada has in recent years greatly relaxed the hearsay rule.  This allows us to introduce witness statements into evidence made by persons who are not available to testify, or who choose to recant and disavow their statements at trial.  We are often able to introduce the previous witness statements as evidence of the truth of the contents of the statements even though we have not witness saying these things under oath at trial.

To succeed, we need to show that it is reasonably necessary to introduce the witness statement and that the circumstances under which the statement was given show that the statement is reliable.  Necessity and reliability are the key concepts.  The leading cases are R. v. Khan (1990) 59 C.C.C. (3d) 92 (S.C.C.) and R. v. Smith (1992) 75 C.C.C. (3d) 257 (S.C.C.)

Reliability must be proven on the balance of probabilities (R. v. K.G.B. (1993) 79 C.C.C. (3d) 257 (S.C.C.) at p.271.  However, if the witness statement is from an accomplice or a possible suspect in the offence, then reliability must be proven beyond a reasonable doubt.  (R. v. B.C. and K.G. (1993) 80 C.C.C. (3d) 467 (Ont. C.A.) leave to appeal refused (1993) 83 C.C.C. (3d) vi (S.C.C.).

SATISFYING NECESSITY

We will be able to show necessity if the person giving the statement is unavailable to testify for a wide variety of reasons including getting married to the accused , and if similar evidence cannot be obtained from a different witness. R. v. Hawkins  ( 1996 ) ,111 C.C.C. ( 3d ) 129 ( S.C.C. )Necessity does not just mean "necessary to the prosecution's case".  There may be other reasons prompting courts to find necessity.  (R. v. Smith (1992), 75 C.C.C. (3d) 257 at p. 271 (S.C.C.))

Examples Where Necessity is Satisfied

1) Children


a) Where emotional trauma would be great if a child had to testify.


b) Where the child is found not competent to testify.  (R. v. Rockey (1995) 99 C.C.C. (3d) 31 (Ont. C.A.) appeal dismissed. [1996] S.C.J. No. 114 (S.C.C.)( R. v. Kharsekin (1994) 88 C.C.C. (3d) 193 (Nfld. C.A.)

2) Where the Witness Recants at Trial the  Prior Statement is Necessary

R. v. U. (F.J.) (1995) 101 C.C.C. (3d) 97 (S.C.C.)

Introducing Victim Statements for the Truth of Their Contents

We may be quite desperate in our need to do this since the victim may be deceased or incapacitated by the time of trial.  An oath is not needed if the statement comes from the victim. (R. v. Letourneau (1994), 87 C.C.C. (3d) 481 (B.C.C.A.) leave to appeal refused (S.C.C.) but it is a good practice to take such statements in serious cases on video and under oath.

The law is clear that in the case of a victim deceased before trial, we have satisfied necessity.

Factors Increasing Reliability

The courts look to circumstantial indicia of trustworthiness or other factors reducing the hearsay danger such as:

· witness is available for cross-examination

· witness possesses special knowledge of the events described (e.g. victim)

· witness is mature

· no prompting (R. v. Rockey (1995) 99 C.C.C. (3d) 31 (Ont. C.A.) affirmed [1996] S.C.J. No. 114 (S.C.C.)

· witness corrects interviewer and/or is free to disagree with interviewer

· if the person told believes the witness (R. v. Luke (1993) 85 C.C.C. (3d) 163 (Ont. C.A.)

· if there is corroborating evidence

· striking similarity exists between the witness' statement and someone else's statement under circumstances making it unlikely that the two persons could have  concocted it together or been contaminated by, interviewers (e.g. accused's statement agrees with victim's statement) (R. v. U. (F.J.) (1995) 101 C.C.C. (3d) 97 (S.C.C.)). 

However the Ontario Court of Appeal has ruled that U. ( F.J. ) is limited in it's application to cases where the maker of the statement is available to cross-examine at trial. In Rv. Merz ( 1999 ) , 140 C.C.C.( 3d ) 259 the Ontario Court of Appeal decided that as a general rule the fact that other witnesses have given statements consistent with the crucial witness' statement will not assist admissibility since the reliability inquiry is confined to an analysis of the circumstances surrounding the making of the crucial statement. ( page 276 ) In other words, statements from other witnesses will only assist proof beyond a reasonable doubt , unfortunately they will not advance admissibility of the crucial statement. 

· statement taperecorded (video preferable (R.v. Letourneau (1994) 87 C.C.C. (3d) 481 (B.C.C.A.) leave to appeal refused [1995] S.C.C. 163 (S.C.C.)).  This is obviously because demeanor can be assessed.

· the closer in time to the events the statement is taken in part because there is less opportunity to concoct the story.

· the statement is given under oath

· the witness has been warned to tell the truth and/or the witness states they understand the importance of telling the truth.  The court can infer that the gravity of the situation would impress upon the witness the need to tell the truth. (R. v. Letourneau (1994) 87 C.C.C. (3d) 481 (B.C.C.A.) leave to appeal refused [1995] S.C.C.A. 163 (S.C.C.))

Factors Reducing Reliability

· motive to lie

· memory problems

· perceptual problems

· witness not available for cross-examination

· leading questions

· exaggeration

· ambiguity

· poor demeanor

· recanting witness

· internal inconsistencies in statement

· inaccuracies in statement when compared to objective facts

· clear risk of mistake or misinterpretation due to circumstances

· unsigned statement

· unsavoury witness.  Even if an oath is given, it will be an uphill battle to introduce the statement of an accomplice, or a person with a criminal record for crimes of dishonesty, or a person of otherwise poor character, for the truth of the contents.  Reliability will need to be proven beyond a reasonable doubt in such circumstances before the statement becomes admissible for the truth of its contents.  (R. v. B.C. and K.G. (1993) 80 C.C.C. (3d) 467 (Ont. C.A.) leave to appeal refused (1993) 83 C.C.C. (3d) vi (S.C.C.)  R. v. Luke (1993) 85 C.C.C. (3d) 163 (Ont. C.A.))

Unfortunately , in several decisions which are hard to reconcile with logic , the Ontario Court of Appeal has ruled that the court is not to consider how the witness' evidence stacks up against other evidence in the trial in determining whether or not the witness' statement satisfies threshold reliability . ( R.v. Merz ( 1999 ) , 140 C.C.C. ( 3d) 259 ( Ont.C.A. ) ; R.v. Diu ( 2000 ) , 144  C.C.C. ( 3d) 481 at p. 509 ( Ont.C.A. ) 

Admissibility of Preliminary Hearing Transcripts Using the Principles of Necessity and Reliability

Even if we are unable to introduce preliminary hearing transcripts using section 715 of the Criminal Code (e.g. we are not able to prove the witness is outside Canada because we have not got a clue where the witness is) we will likely succeed using the principles of necessity for the truth of their contents.  (R. v. Biscette (1995) 99 C.C.C. (3d) 326 (Alta. C.A.) affirmed [1996] S.C.J. 103 (S.C.C.) , R. v. Hawkins and Morin (1995) 96 C.C.C. (3d) 503 (Ont. C.A.) appeal dismissed Nov. 28, 1996 (S.C.C.)).

D.N.A. ("do not acquit") Evidence

This powerful evidence has now gained sufficient respect from the courts that a "voir dire" is no longer usually required prior to calling this evidence at trial. The courts recognize that this testing is generally accepted in the scientific community and should readily pass the threshold of reliability test.  It is up to the jury to decide its ultimate validity and reliability in the particular case.

The Crown is not required to call as witnesses the technicians and other persons upon whose research and reports the D.N.A. expert relied. This is a matter of weight of the evidence, not admissibility. 

D.N.A. probability statistics can be admissible. This is left to the discretion of the trial judge.The Supreme Court of Canada has also recommended that juries be instructed not to be overwhelmed by the aura of scientific infallibility surrounding such evidence (whatever that is supposed to mean ! ) (R. v. Terceira ( 1999 ) ,142 C.C.C. ( 3d) 95 ( S.C.C. ) Let's hope trial judges continue to permit such evidence , otherwise we will have " fool's gold ". Obviously probability expressions such as " highly  unlikely " pale in comparison to statistics like " one in six billion " ( the population of the world ). 

SIMILAR FACT EVIDENCE

This is a powerful weapon in our arsenal and can take us over the reasonable doubt hurdle in numerous cases.  It is simply evidence of some event other than the event on trial which advances proof in the case on trial.  There is nothing modern about this type of evidence.  Early in this century it was used to convict a man of multiple homicides in England where all three of his wives drowned over a period of years in the bathtub at his home (the infamous "brides in the bath" case R. v. Smith (1915) 11 Cr. App. R. 229 (Court of Appeal).  Although each drowning taken alone could have been the result of an accident, the pattern of similar facts led irresistably to homicide verdicts.

It used to be that similar fact evidence had to fit into some special category (e.g. to prove identity of culprit; to prove the events were deliberate and not accidental; to prive the accused had knowledge or a plan etc.)  But modern similar fact evidence is not compartmentalized.

In theory we should be able to introduce similar fact evidence whenever its probative value exceeds its prejudicial effect. ( R. v. Morin (1988), 44 C.C.C. (3d) 193 (S.C.C.) In practice , trial judges terrified of the Court of Appeal are reluctant to admit similar fact evidence. 

An excellent starting point for overworked prosecutors in order to be on top of this kind of evidence for issues other than identity is to be found in  R.v. B. ( L. ) ; R.v. G. ( M.A. ) ( 1997 ) , 116 .C.C.C ( 3d ) 481 ( Ont.C.A. ) . Pretty much everything worth knowing is in this case . 

Juries can use similar fact evidence to convict if they are satisfied of the similar fact evidence on the balance of probabilities. ( R. v. Arp ( 1998) , 129 C.C.C.( 3d ) 321 

( S.C.C. ) This is the leading case on similar fact being used to prove identity and requires a higher standard of similarity closely approaching striking similarity. 

 The Recipe for Similar Fact Evidence

1)
The conduct must pass a "threshold test" showing it is in fact the acts of the accused since otherwise the proposed evidence has no relevance. 

2)
It must be relevant (i.e. some tendency to prove) and material (i.e. the 

evidence is directed at an issue in the case). This is now more important than how similar the proposed evidence is , except when trying to prove identity in which case the degree of similarity is important. 

3)
It's probative value must outweigh its prejudicial effect. " It is important tounderstand what "prejudicial effect" really means. ---- Prejudice in this context does not mean that the evidence might increase the chances of conviction but rather that the evidence might be improperly used by thetrier of fact.  It is one thing for evidence to operate unfortunately for anaccused but is quite another matter for the evidence to operate unfairly.The trier (of fact) who learns of the accused's previous misconduct may view the accused as a bad man, one who deserves punishment regardless of his guilt---".  R. v. B. (L.) at page 494 

Factors Affecting the Probative Value 

· The strength of the proposed evidence ( eg. it's internal quality )

· The extent to which the proposed evidence tends to prove the issue it is directed towards. The higher the probative value the less the prejudicial effect.  

· How important that issue is to the trial . The more important the merrier. 

Factors Affecting the Prejudicial Effect 

· How evil the conduct is 

· The extent to which the similar fact  may create confusion for the jury as they try to decide whether the accused committed the similar act rather than deciding whether or not he committed the crime charged. 

· The extent to which it proves nothing more than that the accused is a bad actor since the danger is that the accused will be convicted because he is a " bad person " , not because of the persuasive force of the evidence. Propensity reasoning is not in itself prohibited if there is a logical link to this case since persons may tend to act consistently with their character.

· the risk that the jury may be so revolted by the similar act as to lose the capacity for rational analysis.

· The danger that a jury might tend to punish the accused for the similar act by finding the accused guilty of the offence charged.

· The accused's ability to respond to the evidence ( R.v. H. ( J. ) ( 2000 ) , 145 C.C.C. ( 3d ) 177 at p. 196 ( Ont.C.A. )

Similar Fact Evidence on the Issue of Identity

This is the most common application of similar fact evidence and has it's own special rules.  It has become more difficult to get similar act evidence in on the issue of identity because of the leading case which is R.v. Arp ( 1998 ) 129 C.C.C.( 3d ) 321 (S.C.C.). Arp makes it clear that a high degree of similarity is required for admissibility on the issue of identity. This high hurdle can only be satisfied with evidence that the crimes themselves, when compared, reveal either a unique trademark or signature, or a series of significant similarities. The judge is required to look only at the crimes themselves, not the evidence of the accused's involvement in them. The only good news is that if the crimes themselves satisfy the judge that they were likely committed by the same person, then the similar act evidence will normally be admissible on the issue of identity. It is noteworthy that the double murder convictions of the accused Arp were upheld even though on the facts of the Arp case it is a stretch to conclude that the two separate murders were likely committed by the same person. The court appears to have considered that Arp was the last person seen with each victim even though on the new strict test you are not supposed to consider evidence of the accused's involvement. Arp appears to have changed the law of similar act only on the issue of identity. 

For example the Ontario Court of Appeal has ruled subsequent to Arp that where identity is not in issue and the similar fact evidence is intended to support the complainant's credibility, the similarity of events is less crucial, but it must still be of sufficient similarity to support an inference that the complainant is probably telling the truth. ( R.v. H. ( J. ) (2000 ), 145 C.C.C. ( 3d) 177 at p. 193 ( Ont.C.A. )

Deadends in Similar Act Evidence Efforts. 

 We run out of gas in the following situations:

· There is insufficient evidence to properly link the similar fact to the accused.R. v. Sweitzer (1982) 68 C.C.C. (2d) 193 (S.C.C.),  R. v. B. (L.) ( 1997 ) 116 C.C.C. ( 3d ) 481 ( Ont.C.A. ) leave to appeal refused ( S.C.C. ) 

· The accused has earlier been acquitted of the similar fact conduct.  R. v. Verney, (1993) 87 C.C.C. (3d) 363 (Ont. C.A.) However, this door is not fully shut, and evidence of a prior similar act acquittal may be admissible to show that the accused was aware that this type of conduct would bring him into conflict with the criminal law.( R.v. Arp ( 1998 ) , 129 C.C.C. ( 3d ) 321 at p. 354 ( S.C.C.) 

· Prejudice will be a real barricade where the similar fact is more serious that the crime being tried.  R. v. L.E.D. (1989) 50 C.C.C. (3d) 142 (S.C.C.) at p. 159.

· Prejudice will pose a serious problem where the similar fact evidence is the primary source of proof of the crime charged and the Crown needs to rely heavily on the similar fact evidence.  R. v. L.E.D. (1989) 50 C.C.C. (3d) 142 (S.C.C.) at p. 159.

· Special prejudice may exist where the similar facts are distant in time (e.g. years earlier) (R. v. Huot (1994), 16 O.R. (3d) 214 (Ont. C.A.) at p. 220 (leave to appeal to S.C.C. dismissed Nov. 24, 1994)

Tips for Introducing Similar Fact Evidence 

· It is frequently useful to prepare charts to show the judge charting comparisons between the case being tried and the similar fact evidence we propose to introduce.

· It is important to zero in on what inference the Crown seeks to have drawn from the proposed evidence and why the inference is of value to a live issue before the court.  You should be able to precisely explain this to the court.  It is frequently helpful to give the judge a written analysis as to the probative value.

· A transcript of a guilty plea to the similar fact can be introduced as an admission of the similar fact even though no notice is given under the Canada Evidence Act ( R.v. C. ( W.B. ) ( 2000 ),142 C.C.C. ( 3d ) 490 ( Ont.C.A. ) 

Examples of Admissible Similar Fact Evidence

· to counter a defence that the accused associated with a co-accused or a victim for an innocent purpose R. v. B. (F.F.), (1993) 79 C.C.C. (3d) 112 (S.C.C.)

· to rebut a defence which is likely to emerge

· to establish intent

· to prove motive for the offence

· to support the credibility of the victim or the main witness

· to provide the background circumstances in which the offence is alleged to have occurred 

Corbett Applications

On application by the defence, the trial judge has a discretion to prevent the prosecutor cross-examining the accused on all or part of the accused's criminal record where the probative value of the record is outweighed by its prejudicial effect.  R. v. Corbett, (1988) 41 C.C.C. (3d) 385 (S.C.C.).  The defence has the right to a Corbett ruling before commencing the defence.  The trial judge can hold a voir dire in which the defence discloses what evidence it intends to call so that the judge can make a fully informed ruling.  If the defence evidence changes from what was disclosed during the voir dire, the trial judge is entitled to modify his ruling during the defence case.  It is an error for the trial judge to refuse to make a Corbett ruling until after the accused has begun to testify.  The defence has the right to know the ruling before deciding whether or not to call the accused as a witness. (R. v. Underwood, (1998) 121 C.C.C.. (3d) 117 (S.C.C.)

Where an accused's defence amounts to a direct attack on the integrity of the police it will not be appropriate to edit out his criminal record since this would cause a trial unfair to the Crown. ( R.v. Thompson ( 2000 ), 146 C.C.C. ( 3d) 128 ( Ont. C.A. ) 

Spousal Witnesses

Fortunately the criminal law does not recognize common law marriages and we remain able to call one common law spouse against the other unless they get lawfully married before trial. (R.v. Thompson ( 1994 ) , 90 C.C.C. ( 3d ) 519 (Alta.C.A.) If we are shrewd enough to call the common law spouse at the preliminary hearing we will be able to read the transcript into evidence at trial even if they get married after the preliminary and before the trial. ( R. v. Hawkins ( 1996 ) , 111 C.C.C. ( 3d ) 129 ( S.C.C.)  Even if we are able to call a lawfully married spouse as a witness because the offence is an  exception under section 4 (2 ) of the Canada Evidence Act ( eg. sexual assault ) , we still run headlong into the problem that we cannot compel the witness spouse to divulge what he or she discussed with the accused spouse due to the privilege which applies to marital communications . ( R.v. Lloyd ( 1981 ) ,64 C.C.C. ( 2d ) 169 ( S.C.C.)  However, the good news is that if we can get a married spouse into the witness box under the Canada Evidence Act , and that witness wants to testify about spousal communications , then they can testify even if the accused objects, since the spousal communication privilege  belongs to the witness. ( R.v. Zylstra ( 1995 ) , 99 C.C.C. ( 3d ) 477 ( Ont.C.A. )  A divorced or irreconcilably separated spouse can be compelled to testify for us in any type of case. ( R.v. Salituro ( 1991 ) , 68 C.C.C.( 3d ) 289 ( S.C.C.) 

SELF SERVING EVIDENCE

Only the Crown can put the Accused's Statement into Evidence

Although a statement taken from the accused must be disclosed to the defence; the defence is not permitted to put the accused's statement into evidence, even if the defence calls the accused as a witness at trial.  This is because of the rule against tendering self serving statements due to concerns about reliability.  (R. v. Graham (1972) 7 C.C.C. (2d) 93 (S.C.C.), R. v. Sean Claude B. Oct. 16, 1997 (Ont. C.A.) and R. v. Terceira (1998 ), 128 C.C.C.( 3d ) 1 (Ont. C.A.))

However, the accused is allowed to introduce a statement of denial he makes immediately on arrest but only if he testifies.  He is not allowed to put this statement in through cross-examining police officers.  (R. v. Crossley (1997) 118 C.C.C. (3d) 533 (B.C.C.A.))

CHAPTER FIFTEEN  - JURY STRATEGY CONVINCING ALL OF THE PEOPLE MOST OF THE TIME

Introduction

It is tough enough to get even a few people of different character, life experiences, and temperment to agree on anything controversial; never mind to unanimously agree beyond a reasonable doubt to send someone to jail.  To have any chance of success large doses of strategy are needed.  To be good at it, plenty of psychology must be combined with serious study of the persuasive mechanisms unique to juries.  This chapter will try to distill the wisdom handed down by experienced prosecutors and investigators whose views this author respects, who have taken the time to consciously and subconsciously study jury psychology.  The author believes that jury strategy does make the difference in close cases and that foulups can destroy even the strongest case.  The author offers his personal golden rules of jury persuasion for your consideration.

GOLDEN RULES OF JURY PERSUASION

· Try to convict in the opening. American studies have shown that many jurors form a strong opinion right off the bat based upon the prosecution's opening address despite judicial warnings.

· He who bores the jury loses the jury.

· He who insults or offends the jury loses the jury.

· Start the evidence strong, finish strong and put the filler in the middle of the sandwich.  This is because first impressions and last impressions are the most powerful and best remembered.

· Try to give the jury an emotional reason to convict.  Juries think with their hearts as well as their minds.

· Leave them with a simple slogan if you can which summarizes your case in a "catchy" way.  (e.g. In a case where the defence is not criminally responsible the slogan that the accused is "not mad, just bad" or in a case where a woman murders her husband "hell hath no fury like a woman scorned").  "If it doesn't fit, you must acquit" has a familiar ring doesn't it?

· Do your best to avoid the trial developing into a marathon. The longer the trial, the greater the risk of a fatal error by the judge and the greater the risk of alienating the jury unless they can clearly see that the delay is attributable to the defence and the Crown is doing it's best to prevent the marathon.

· Complex scientific evidence must be simplified, condensed, and translated into layman's terms.

· Face up to the major obvious frailties in the case squarely and right off the bat in the opening address. Duck them at the peril of losing your credibility with the jury.

· Display a likeable easy going fair minded personality unless you are so intense by nature that this would be a facade.  Be on your best behaviour throughout the trial, presenting a human as opposed to robotic image.   Studies have sadly shown that most jurors play personalities.  If they like you, the chances are they will like your case.  At minimum, never display anger or temper as it is easy to associate these emotions with a vindictive prosecutor blinded by hostility toward the accused.  You must strive for rapport and credibility with the jury.  You'll need it for closing argument.

· Be aware of the courthouse grapevine which can potentially involve any and all court staff and spectators, and features transmission speed and efficiency unknown even to viruses.  An outburst in the halls has a strange potential for finding itself discussed in the jury room just like water seeks the slightest crack in a wall.  Don't prime the grapevine; that is unethical, but don't let the grapevine see you inappropriately laughing and joking or displaying anger or the grapevine may strangle your case.

· Agreed statements of fact reduced to writing and filed as exhibits can greatly reduce trial time.  You may gain in clarity and certainty what you lose in impact.  Taken to the extreme, you would not want to do a three day "whodunit" murder trial since a jury needs some transition time (perhaps two weeks minimum in a homicide case) to get accustomed and to feel comfortable doing their duty.  But generally brevity coupled with clarity are our allies.

· Never succumb to the temptation to leave out strong incriminating evidence to "get the jury home for Christmas" etc.  The prosecution subsequently publicly claimed to have eliminated the damaging slow speed Bronco chase sequence in the O.J. Simpson trial out of concern for the jury's burden in that lengthy trial.  Limited warfare produced similar results in Vietnam.

· When you know the defence is likely to present credible evidence damaging or unfavourable to the prosecution; present it yourself in the Crown's case.

· Beware creating battles of opposing experts unless unavoidable (on criminal responsible issues a battle of psychiatrists may be unavoidable)  Expert duke outs tend to confuse laymen who naturally have a hard time deciding who is right when faced with apparently learned witnesses on both sides who all have impressive credentials.  Try to shift the battleground to another issue (e.g. the factual underpinnings of the defence expert's opinion) or take it back to common sense analysis using the other hard evidence.  Never count on destroying an expert on his own turf.  If the trial degenerates into a lengthy clash of experts, it is generally lost.

· Do acknowledge any factual or other mistakes (e.g. misquoting evidence) promptly and without qualification.  A grudging concession on an obvious point wins you no marks.

· Avoid angry clashes with the judge in the presence of the jury. Unless he is behaving in an obviously unfair way (which the jury will see for themselves) the jury will tend to award the judge the technical knockout because of his office. Christopher Darden, the same "prosecutor " who had O.J. Simpson try the glove on,  takes the Pulitzer prize on this issue for his foolhardy contempt shenanigans with Judge Ito. 

· Spoon-feed the jury.  Never take the chance that a jury is going to see something important unless you point it out to them.  Some things are only obvious once they are pointed out.

· Never yield to pressure from the defence or judge in a jury trial to call a witness you don't want to call.  Providing appropriate disclosure has been made, the Crown is under no duty to call any  witness, even the victim, and the trial judge cannot compel the Crown to explain it's decision not to call a witness.  The trial judge can however call the witness himself to enable the defence to cross-examine, or to preserve the defence opportunity to address the jury last.  (R. v. Cook,  (1997) 114 C.C.C. (3d) 481 (S.C.C.))

· Present the facts in a natural, logical sequence so they can easily be followed and understood by the jury.  Only depart from this principle in order to start strong, and then only if a clear opening address has already given the jury the big picture.

· Do call the coroner and the pathologist early in any homicide case to focus the jury on the enormity of the crime.

· Do use visual aids (charts, diagrams etc.) which can summarize evidence.  Get the trial judge's permission to use these. "Power point" or other computer generated projections are particularly helpful.  Remember that most learning is derived from the sense of sight.

Jury Selection Tips 

Select jurors based on the likelihood that they will apply common sense.  Remember that life experience teaches us that there is no necessary correlation between intelligence and common sense.  Generally, life experience ought to be valued over perceived intelligence.  It is the intellectual philosophers on the jury who will conjure up reasonable doubt from smoke.Avoid selecting jurors whose occupation involves helping people.  (except nurses and doctors who traditionally make good jurors due perhaps to their solid grounding in real life experience) Social workers, teachers, and psychiatrists are trained to forgive human frailties and make the best out of aberrant human behaviour.  They tend to believe in rehabilitation and reformation.  While holding commendable values, people in these occupations must  of necessity be less judgmental than other citizens.  It is this characteristic which makes this occupational group undesirable as jurors.  In criminal justice, unlike the classroom, we must get the conviction first before we have a shot a rehabilitation and reformation.  Jurors who by nature and training want to help the accused sort out his life skills may not be as inclined to condemn him.  Before dismissing this theory as an old wives' tale, talk to veteran prosecutors and investigators who have likely been burned when they too thought this theory was rubbish.  Try to pick a few leaders (the shepherds) and plenty of down to earth common sense "sheep".  Twelve strong willed individuals do not produce unanimous verdicts

HOW NOT TO PERSUADE A JURY

· Apologizing for bringing the prosecution.  "You may not like me for bringing this case.  I'm not winning any popularity contests for doing so."  "Nobody wants to do anything to this man.  We don't.  There is nothing personal about this, but the law is the law", (Christopher Darden in closing argument in the O.J. Simpson trial).  Obviously, such a defensive approach will tend to undermine the jury's confidence in the prosecution's case.

· Displaying a lack of confidence in the core of the prosecution's case.  Clearly there are witnesses who may need to be disowned from time to time but if the prosecutor seems to have no confidence in his or her overall case, why should the jury.  Subtleties can inadvertently do this damage.

· Insulting or offending the jury or individual jurors


This can also be subtle and will likely occur inadvertently, such as speaking down to the jury, or lecturing them as if they were in grade school, or attacking a witness' intelligence because of an educational background similar to a juror's.

· Giving the jury any reason to believe the prosecution is suppressing evidence or otherwise being unfair.  If defence seeks to create this impression you must nip it in the bud, not rely upon the trial judge to put antiseptic on the gaping wounds.  (i.e. Get up and state in the presence of the jury that the information was given to the defence in disclosure etc.)  No mistrial should ever occur from accurate correction of false impressions concerning subjects which aren't evidence in any event.  The cardinal rule is to always genuinely convey the impression that you want the jury to hear all the relevant evidence.  Keep objections to a minimum and make sure they are important and ensure in wording them that they do not convey a suppressive impression.  You may need to justify your objection in layman's terms immediately you make it in front of the jury.

· Engaging in rude and ignorant behaviour such as rolling your eyes, feigning disinterest or causing deliberate distractions during defence evidence or submissions.  Remember your sense of fairness is on trial; not just the accused.  There is never any excuse to be less than professional.

· Physical displays of support for a witness are taboo. 

It is improper to hug a witness or to shake the witness' hand in front of the jury. ( R.v. Bergin ( 1997 ) , 35 W.C.B. ( 2d ) 253 ( Ont. C. A. ) 

· Choosing not to call significant witnesses with no apparent reason to fabricate just because they make poor witnesses, performed incompetently at the preliminary, or their anticipated evidence damages your theory can backfire.  When the jury realizes you have deliberately kept part of the puzzle from them, you will pay a credibility price.  It is much better to face witness frailties head on, perhaps by calling other evidence to explain away the witness' damaging evidence (e.g. evidence from another witness that Mabel Smith has a hearing problem she is too proud to rectify or admit).  Remember that the jury will likely not know the reason you chose not to call the witness (e.g. the hearing problem).  What is explicable to you, is a mystery to them.  Mysteries are the stuff reasonable doubt is made of.  Jury speculation as to what the witness could have said, and why the Crown didn't want the jury to hear it is part of the chemistry of reasonable doubt.

FIRST IMPRESSIONS ARE LASTING IMPRESSIONS THE OPENING ADDRESS 

· Jury studies in American jurisdictions have revealed that a surprisingly high percentage of jurors make up their minds right after they hear the prosecutor's opening.  It is trite to observe that first impressions often are lasting ones , and that many persons in our societyare  conditioned to making snap judgments .  Consciously or subconciously, the jury will be judging the prosecutor in the opening and are less likely to  be receptive to the message if they are not receptive to the messenger.  Accordingly the maxim " win their hearts in the opening and their minds will follow" has some merit.  To maximize effectiveness, openings must be carefully crafted and delivered in an interesting manner.  Ideally an opening is delivered without notes in order to impress the jury with how well the prosecutor knows the case.  The ideal is also to speak in a conversational manner using layman's language as if the jury were guests in your home and you were relating an interesting story to them.  If the jury start to like the prosecutor we have started to succeed but most importantly they have to feel they can trust the prosecutor , particularly to trust that the prosecutor won't suppress material evidence. This is your opportunity to bond with the jury. 

I consider the objectives of the opening address to be as follows:

· To create a climate where the jury want to convict by demonstrating that the accused's conduct deserves condemnation

· To pre -dispose the jury to convict by giving a tight summary of the evidence which shows we have the cards to justify conviction . Ideally the jury will be asking themselves "  Why are we here ?  He's guilty as sin" after the opening.  

· To introduce the jury to a simple core theme ( eg. in a homicide case where criminal responsibility is the issue : " Ladies and Gentlemen the theory of the Crown is that the accused is not mad, just bad.  " or " hell hath no fury like a woman scorned " . " If it doesn't fit you must acquit " has a familiar ring doesn't it ?  You will need to be confident that this core theme will be significant in your closing . 

· To wear all known warts in the case up front in order to take the wind out of the defence sails and persuade the jury that they can trust the prosecutor to give them the straight goods. Assume that even the most inept defence counsel will stumble upon these warts which will usually be obvious from the disclosure. 

· To explain crucial legal concepts in layman's terms ( eg. " What makes this murder first degree murder is that it was a coldblooded premeditated murder " ) 

TIPS FOR BETTER OPENINGS 

· Use visual aids with prior permission from the judge. An opening supplemented with a computer generated  " Power Point " presentation is worthy of consideration in complex cases. 

· Remember that you can't argue the case in the opening.  The furthest you can go is to explain the theory of the Crown. The safest approach is to use the phrase " the theory of the Crown is --- etc. ".  Keep such comments brief.  The best openings subtly argue the case by presenting the facts in such an order as to prompt the inferences without stating the obvious argument.  Try to weave the events in the form of a story rather than a robotic chronological or witness by witness approach. ( eg. " the accused claimed that he needed the money from the widow  Moneypenny to rebuild his church and the minister's residence where they would live together after they were married.  Police surveillance followed him from the bank where she gave him the money to the casino where he spent a fair amount of it. The police couldn't help but observe that a number of attractive women were gambling at the accused's expense at the casino that Saturday night. They likewise had no difficulty observing him leave the casino with one of these women driving a red Ferrari he had recently purchased. This was not quite the same car as the decrepit Ford Falcon which he used to drive the widow Monneypenny to the bank.  The accused missed the Sunday morning church service which the student minister had to conduct in the belief that the accused was suffering from the flu. " ) The picture emerges through the juxtaposition of these facts without argument.  

· Avoid using boilerplate language to the effect that what you say in the opening is not evidence. The judge will invariably tell the jury this before you open thereby making such an apology redundant, but more importantly disclaimers of this type detract from persuasiveness. Can you imagine a car salesman starting his sales pitch by telling the buyer that he shouldn't trust what the salesman says about the car ? 

· The simple theme should be frequently repeated and interwoven throughout the opening 

· The opening should not exceed the maximum attention span of 45 to 50 minutes.  If the case is exceedingly complex , ask to take a break at this interval.  The smokers and caffein addicts on the jury will respond favourably. 

· Don't gamble on what the evidence will be .  If you are unsure as to how a witness will perform , then don't commit to specific evidence or the defence will remind the jury later how off base you were.  In some cases such as those featuring numerous unsavoury witnesses (hopefully corroborating each other ) you may need to be quite vague about the precise evidence you anticipate and paint with a broad general brush only. While this won't result in as effective an opening , it is the only prudent course in some cases. 

· You must appear confident without seeming arrogant. After all, if you have no confidence in your case , why should the jury ? 

· If the defence is obvious, it may be a good idea to state generally what you expect it to be without commenting on what evidence the defence may or may not call. Joining issue at this early stage will help focus the jury as well as demonstrating that the prosecution is not afraid of this defence. 

· Do not drown the jury with other than essential names and places. Remember this is their first time through something you are familiar with. We want to leave them with a clear message.  To achieve this objective, the message cannot be cluttered with needless detail. 

· Be careful not to make any reference in the opening  to a witness you may not call. However, if it turns out that you have done this and then don't call the witness you may be able to survive without a mistrial but the defence is entitled to highlight your failure to deliver as promised , to the jury. It goes without saying that you owe the court an explanation. In this case it was that the witness had recently been discovered to be untruthful.( R. v. Jolivet ( 2000 ), 144 C.C.C. ( 3d ) 97 ( S.C.C.) 

WHAT TO DO IN THE CLOSING ADDRESS

I recommend exploding the myths that often result in acquittals.  Excerpts from a sample jury closing designed to prevent jury error are set out below.  This format has been used by the author in several jury trials without criticism by experienced trial judges or the Court of Appeal . 

" Some Suggestions As To What Doesn't Belong In Your Deliberations In the Jury Room.  Please remember what His Honour has already told you and will no doubt tell youagain; you must decide this case on the evidence that is from what you heard in thewitness box and the exhibits.  Speculation as to what witnesses would or could have said who were not called isunfair to both the accused and the Crown.  There are often excellent reasons whywitnesses are not called, for example if the witness is dead or is hopelessly unworthy of belief or cannot be found.  So please do not speculate about what youdo not have; you would be doing both sides a disservice.  You are in charge of the facts.  It does not matter what anyone else tells you about the evidence.  If you do not see it the way they suggest, it is your right and duty toignore them.  That applies to me, the defence and His Honour the judge.The law is different.  If a fellow juror talks in your deliberations about what hisHonour said about the law; and you agree that is what His Honour said and youall understand that part of the law, that is the gospel, no further debate is required.  But if a fellow juror mentions what His Honour or any of the rest of us think aboutthe evidence, that really does not matter unless you agree with the point beingmade.  If you do not agree you can disregard any of our opinions about what theevidence was or what it means.  If you need help from the court reporter as to whatthe evidence was on a certain point, please just ask.  Please do not make a decision because you do not understand the law.  If you do not at first understand the law that His Honour gives you, do not be reluctant to put questions in writing to him so that he can answer your concerns.  There is nothingunusual in this.  His Honour is very experienced and he knows the law.  But you donot have his knowledge.  The law may be clear to you on the first run through.  Butif it is not, do not be ashamed or embarrassed.  Lawyers often have troublethemselves in understanding the  law.  No-one expects you to be legal scholars -but with His Honour's help you will be able to understand what you need to know.You will hear the term "reasonable doubt" many times in His Honour's charge to you.  It does not mean reasonable doubt about what the law is.  If you do not understand the law, please ask until you do.  Do not get so mesmerized byreasonable doubt that the concept grows bigger than it actually is.  Just becauseit is mentioned many times, does not mean it stretches like an elastic band to become larger the more it is mentioned.  It obviously means the same thing the last time you hear it as the first time you hear it.  Please remember that the phrase is reasonable doubt and I emphasize the word"reasonable" which is a real, genuine doubt on the evidence based on reason, nota speculative doubt conjured up by a timid juror to escape his or her duty.  The phrase "beyond a reasonable doubt" does not mean that we have to prove thiscase to a mathematical certainty.  Few things in life are capable of such proof.  This is not a scientific exercise; it is an exercise of conscience.  The bottom line is notcomplicated; when all is said and done, if you have a reasonable doubt, you acquit,if you don't you convict. (Another interesting approach is to draw the analogy of a ladder,explaining how we do not have to climb to the top rung (absolute certainty) to convict.)Please do not think that you all have to agree about everything in order to reach averdict.  We do not have to prove every piece of evidence offered by every witnessbeyond a reasonable doubt, or our burden would be impossible and no-one wouldever be convicted of anything.  It is only the crucial things you have to agree upon beyond a reasonable doubt, and His Honour will tell you what they are.

"You may get to the same verdict by different routes.  Indeed, various jurors could even totally disbelieve one or more of the Crown's witnesses and these could be different witnesses depending upon each juror's preference.  That's up to you.But if you all arrive at the same conclusion that the accused is guilty, it really does not matter how each individual juror gets there on the facts, as long as everyone follows His Honor's instructions about the law in the process."

· In circumstantial cases explode the myth that circumstantial evidence is weak.  Give life experience examples of its strength.  Perhaps give examples of the frailties of direct evidence (e.g. eyewitness identification) unless your case depends upon it.

· Do take the jury through all of the significant exhibits emphasizing that these are "silent witnesses" which can be trusted.

· Start working on your closing even before the trial starts.  This technique will help you organize what evidence you need to call and what strategies you need to employ to be in position to make your closing argument of choice.  It will also help by providing focus and more clearly illuminating objectives.  If your closing argument is ready during the Crown's case, you will never be trapped if the defence elects to call no evidence and the judge compels you to give closing argument immediately.

· Be well rested when giving closing argument.  Do not burn the midnight oil prior to closing.  You need to be alert to jury reaction and sharp to respond to defence arguments.  If, as suggested, your closing has been prepared during trial, you should have no difficulty being fresh.  Being fresh will help you be more flexible and better able to divert from the "script" if it becomes necessary.

· Write the entire closing out, or preferably put it on the computer.  This will enable you to polish and hone it better as you go over it many times.  This will also help you find the best way to make a point.  You should find to your delight that you will be able to deliver the closing without much reference to these notes, better yet, perhaps no reference at all.  Just a glance at the page should bring it all back.  After all, you are the author.  Such an extemporaneous approach is more persuasive but it requires considerable preparation.  The final result should look easy and natural as if you were talking to attentive strangers in your home about an interesting event.  Mark Twain had it right when he said "it takes three weeks to prepare a good ad lib argument".

· In serious cases practice delivering the closing on videotape.  Show the tape to the officer in charge and Crown colleagues.  For that matter, why not show it to significant others or anyone else you can prevail upon who is too polite to turn you down.  Get their input as to distracting or offensive mannerisms as well as content.  By using such a team approach, the factual accuracy of your closing and its persuasive power will be enhanced.  This kind of practice will make it easier to deliver the real thing with minimal reliance on notes.  It is a mistake to work on the closing all by yourself if well intentioned help is available.

· Use a conversational tone and avoid complex vocabulary.  You are trying to persuade laymen to convict; not win an essay contest.  They must understand you or you don't have a chance.  Persuasion isn't just what you say, it's how you say it.

· Avoid weak body language which conveys a lack of confidence (e.g. constant shifting of one's body from side to side rarely establishing eye contact with jurors reveals insecurity).  The lines between insecurity and insincerity are not far apart.  If the advocate doesn't appear to believe in what he or she is saying, why should the jury?

· Don't forget to argue that what doesn't happen can sometimes be more powerful than what does happen.  (e.g. absence of shock, grief, outrage, surprise etc. when such reactions would be natural)

· Deal with every argument the defence makes, or the evidence suggests they will make (if you close first) no matter how ridiculous it appears to you. You just never know when one juror (and all it takes is one) is buying into that bizarre theory.  Anticipate and refute arguments the jury could come up with to acquit even if the defence doesn't.  You want a knockout, it is not enough to outpoint the defence.

· Do consider telling the jury that "reasonable doubt" means the same thing the first time they hear it as the last time you hear it and not to become mesmerized into thinking it is an impossible hurdle.  Otherwise, there is a risk of brainwashing as defence and trial judge incessantly chant this phrase.

· Since the Supreme Court of Canada has now provided a model reasonable doubtcharge, we should feel free to quote from it as follows: (without of coursementioning to the jury that it is from the Supreme Court of Canada) "A reasonabledoubt is not an imaginary or frivolous doubt.  It must not be based upon sympathyor prejudice.  Rather, it is based on reason and common sense.  It is logically derived from the evidence.  You must remember that it is virtually impossible toprove anything to an absolute certainty and the Crown is not required to do so.  Such a standard of proof is impossibly high."  See R. v. Lifchus (1997) 118 C.C.C.(3d) 1 (S.C.C.) at page 14.Do take full advantage of a judge's invitation to write out the theory of the Crown so that he can read it to the jury.  Craft it carefully.  These are your last words before verdict and are especially important if the defence has addressed the jury last.

WHAT NOT TO DO IN THE CLOSING ADDRESS

· Speculation with no basis in evidence

In Regina v. Clarke (1981) 63 C.C.C. (2d) 224 (Alta. C.A.) appeal to S.C.C., refused December 21, 1981, the court ordered a new trial based partially on the closing address of the Crown.  In an attempt to bolster the credibility of an inmate witness,the Crown stated that testifying would expose him to reprisals from other inmates.  No evidence had been led as to any such possibility or threat.

· Another example of an "over the line " address would be " The reason we haven't called this witness is - - - " 

· The Crown cannot suggest conclusions be drawn from inferences present in evidence which he or she knows to be false. Regina v. Hay (1982) 70 C.C.C. (2d) 286 (Sask. C.A.) per Hall J.A. at page 290.

· Attacks on the System of Justice are out of Bounds 

In Regina v. Chambers (1990) 59 C.C.C. (3d) 321 (S.C.C.), Crown counsel told the jury that the Crown may only call witnesses who can be relied upon to give truthful testimony while the defence is not so bound.  The Court strongly disapproved of these admonitions.

· Injecting Personal Opinion is Taboo

Personal assessments by the Crown of the credibility of witnesses or the guilt or innocence of the accused are objectionable, not only because of their partisan nature, but also because the amount to testimony which would be inadmissible even if the Crown had been sworn as a witness. Regina v. Charest (1990) 57 C.C.C. (3d) 312 (Que. C.A.) per Fish J.A. at page 330; Boucher v. The Queen (1954) 110 C.C.C. 263 (S.C.C.) per Locke J. at page 273.

In Regina v. Boyko (1975) 28 C.C.C. (2d) 193 (B.C.C.A.) the court disapproved of the Crown stating, "I regard him (an alibi witness) with some suspicion", and that he "just didn't sound to me like he was telling the truth".

· The discounting of the testimony of a defence psychiatrist as " telling stories" and "far beyond fairy tales" was considered "prejudicial to a degree sufficient to imposea legal duty on the trial judge to comment" in Regina v. Romeo (1991) 62 C.C.C.(3d) 1 (S.C.C.) per Lamer C.J.C. since the trial judge did not so a new trial was ordered.This rule applies equally to both Crown and defence counsel.  In affirming this position in the case of Regina v. Peruta and Brouillette (1992) 78 C.C.C. (3d) (Ont.C.A.) The reasons for the rule prohibiting personal opinions are first that personal opinions are irrelevant and second that counsel are not subject to eitheran oath or cross examination as to the foundation of their opinions.In Regina v. Tobin (1992) 74 C.C.C. (3d) 508 (Ont. C.A.) the Crown told the jury"that the very first thing he learned in law school was that a black-out is the firstrefuge of a guilty mind".  The Court of Appeal was not amused.

· Arguing That the Accused's Criminal Record and Bad Character Show Guilt  Thou shalt not misuse the accused's criminal record which is relevant to his credibility only. Similarly we must not invite the jury to convict because of the accused's wretched character.  (R.v. Michaud (1996) 107 C.C.C. (3d) 193 (S.C.C.) 

· No " In Terrorem " Arguments  No matter how frustrated you get , you cannot resort to arguments to the effect that it would be "open season" for crime and that victims in similar positions bettertake cover because of the message sent out if this accused were not convicted.  It is also wrong to refer to other notorious crimes as such rhetoric will inherit the "inflammatory address"  label.  (R.v. Munroe (1995) 102 C.C.C. (3d) 383 (S.C.C.) It is inappropriate to threaten juries with possible scenarios which may result froman acquittal as the Crown did in Regina v. Gratton (1985) C.C.C. (3d) 462(Ont. C.A.) leave to appeal to S.C.C., refused May 17, 1985 at page 470.  Such "interrorem" arguments have no place in the courtroom.

· No Rhetorical Questions  It is improper to ask the rhetorical question: "If the accused didn't do it then who did?",  since this is an invitation to the jury to reverse the onus of proof. (R.v. Parsons (1996) 33 W.C.B. (2d) 261 (Nfld. C.A.) 

· Appeals to Duty Must be Carefully Crafted  It is improper for the Crown to suggest to a jury that they should not let the accused "get away with it .  (R.v. C. ( J.A.)  (1995) 28 W.C.B. (2d) 557 (Ont.C.A.).  Appeals to duty must be more generic . (eg. not to decide the case on sympathy etc.)You can't  invite the jury to disbelieve a Crown witness  yet believe the opposite of what the witness has testified to .
· Don't argue that disbelief of the witness establishes the converse of his evidence. (R.v. Walker (1994) 90 C.C.C. (3d) 144 (Ont.C.A.)

· Quoting Law

Counsel may not quote from decided cases to a jury as that is to usurp the function of the trial judge.  It is permissible to state a principle of law insofar as it is necessary to explain an issue central to the case.  ( R.v. I. ( R.R. ) ( 1996 ) , 3 C.R. ( 5th ) 136 ( S .C. C. ) ; R.v. S. ( F.) ( 2000), 144  C.C.C. (3d) 466 ( Ont.C.A.) 

· We must not create a disclosure trap

The Crown must avoid any suggestion that the defence tailored its evidence to conform with Crown disclosure unless there is clear proof of this. (R. v. Peavoy(1997) 117 C.C.C. (3d) 226 (Ont. C.A.)

· Inflammatory Addresses

The Quebec court of Appeal in Regina v. Dunn (1981) 64 C.C.C. (2d) 253 statedthe Crown's characterization to the jury of the accused as a "murderer", "assassin"and "barefaced liar" were so excessive as to require a new trial.  The "barefacedliar" comment was considered particularly inappropriate because of the absence of conflicting or irreconcilable statements by the accused.  Comparisons by the accused inferentially to Nazis, hostage killing terrorists, andthe perpetrators of the Air India disaster, were strongly condemned in Regina v.Charest (1990) 57 C.C.C. (3d) 213 (Que. C.A.) at pages 332-333.  Reference to theaccused as an "assassin" was also disapproved of in Regina v. Dunn (1981) 64C.C.C.(2d) 253 at page 261 and 279.  Pointing out the accused as the "monster cast in front of us" upset the sensibilities of the Supreme Court of Canada in Romeo v.The Queen (1991) 62 C.C.C. (3d) 1 at page 4.
· No Lifestyle Attacks. Comments upon the lifestyle of the accused as 
predisposing him to commit crimes were considered prejudicial beyond cure  in the Crown closing to the jury in Reginav. Smith (1992) 75 C.C.C. (3d) 257 (S.C.C.).  In that case the prosecutor told the jury in a murder trial "the lifestyle of this accused is important in this case.  We aretalking about a murder.  We are talking about a vicious murder and a mutilation".The "lifestyle" in question concerned the accused's involvement in drug smuggling.

In Regina v. Grover(1991) 67 C.C.C. (3d) 1 (S.C.C.)  the Crown suggested the accused was an  "arrogant,deceitful and a sexually obsessed man and that he'd lived a lifetime of deceit and finally now he's caught up in his web of deceit that he's spun". The Court of Appeal suggested a new trial. 

· Don't attack the sacred Right to Remain Silent 
Don't even think about criticising this right, even subtly or indirectly. Even where the Crown merely mentioned that a "full blown" confession would not be expected from a person who had been cautioned and knew he had a right to remain silent, (the accused had made admissions but not a confession) the Ontario Court of Appeal jumped on this as improper. (R. v. Gilling (1997) 117 C.C.C. (3d) 444 (Ont. C.A.) at page 450.It is also apparently improper to make reference to the fact that there is no evidence from the defence, although describing the Crown's case as " uncontradicted "is likely still safe ground. (R.v. Woodcock (1996) 1 C.R. (5th) 306  (B.C.C.A.) 

· No Arguments Based on the Failure of the Accused to Call a Witness

Do not do this unless you want to do the trial again. (R.v. Dupuis (1995) 98 C.C.C.(3d) 496 (Ont.C.A.) 

· You're Out of Bounds if you Personalize the Crime for the Jury 
The personalization of a crime by Crown counsel such as equating a sexual assault victim to a child of a jury member is considered inflammatory and should be the subject of judicial comment to the jury. This was the case in Regina v. Stymiest(1993) 79 C.C.C.. (3d) 408 (B.C.C.A.)  Justice Legg stated at page 430 that Crown counsel was clearly in error in using language which played upon the emotionsof the jury.

· Just the Facts Ma'am  

Be very careful not to mis-state evidence.  If caught out in only one faux pas, you could pay dearly in diminished credibility particularly if you appear to be overzealous or reaching too far, trying too hard etc.  If serious enough, this will result in a new trial. (R. v. Peavoy (1997) 117 C.C.C. (3d) 226 (Ont. C.A.)  

Real advocacy does not entail name calling, exaggeration, the use of facts which have not been placed in issue, speculation, threats, the personalization of the crime, or rudeness.

· No Personal Testimonials 

An example of how to cause a new trial is as follows : " I hope that you will leave us with the impression that the Crown , that myself, as Crown prosecutor, that I am fair ; that I am honest , that I am sincere, diligent , but also vigorous in the pursuit of justice ." ( R.v. S. ( F.) (2000), 144 C.C.C. ( 3d) 466 ( Ont.C.A. ) 

 Acknowledgements
Perhaps the best jury tutorial for prosecutors ever written, is to be found in Vincent Bugliosi's book Outrage - The Five Reasons O.J. Simpson Got Away with Murder W.W. Norton and Co., New York, 1996.

The author has drawn from Bugliosi's scathing yet penetrating analysis of what he reveals to be a prosecutorial foulup of epic proportions.  Along the way,there are countless valuable lessons for all prosecutors.

CHAPTER 16   CONCLUSION

I realize I am unlikely to see, before I retire, a Parliament with the fortitude to enact  "Charter Notwithstanding" legislation so as to restore democracy and public respect in the face of excesses by the Supreme Court of Canada.  Watch carefully whether this happens if the Supreme Court of Canada upholds the notorious British Columbia child pornography case headed to Ottawa.  If Parliament does enact such legislation it will be a welcome and significant " U " turn on the road toward sanity. 

It sure would be nice to live in a society where, if someone is found wearing a blood soaked shirt, known to be the blood of an eighty five year old victim recently hacked to death, the Crown would get the chance to produce the shirt in evidence.  I know that "every man's home is his castle" and that Mr. Feeney had a right to privacy in his home.  I know the police entered his home without a warrant. (R. v. Feeney (1997) , 115 C.C.C. (3d) 129 (S.C.C.))  But there are limits to all rights. Individual  rights must be balanced against society's rights using common sense, not lawschool theory.  I hope if I ever reach eighty five, that by then the law will protect my rights with the same zeal it presently respects the rights of killers like Feeney.

I hope to someday see that criminal trials return as a search for the truth rather than the glorified chess games they have become.  A very wise Justice Zuber predicted where we might be headed in 1983 in the Ontario Court of Appeal decision in R. v. Altseimer  (1983) 1 C.C.C. (3d) 7 (Ont. C.A.) at page 13. "- - - it may be appropriate to observe that the Charter does not intend a transformation of our legal system or the paralysis of law enforcement.  Extravagant interpretations can only trivialize and diminish respect for the Charter which is part of the supreme law of this country." Fifteen years later, we are not headed there, we have arrived.

Any system that deliberately throws out the truth in serious cases because of honest mistakes by society's protectors, is doomed to disrespect. Parliament can and should get that respect back by enacting "Charter notwithstanding" legislation to get section 24 (2) of the Charter back to the sanity its drafters intended. (e.g. "Notwithstanding Section 8 of the Canadian Charter of Rights and Freedom, real evidence will not be excluded in any criminal trial where violence against a person is alleged to have been attempted or committed, where such evidence was acquired following a trespass to private property including dwelling houses by police officers acting erroneously but in good faith ").

If you have made it this far, I would really appreciate your views as to how this book can be improved because I intend to carry on with it until they cart me away.  


Remember, the pendulum will swing back, it always does.  Indeed the return


toward sanity has already started.  In the meantime, let's just think of the public -the decent citizens who deserve our protection.

Let's do our best for the public and rise above the petty bureaucrats, the bean counters, the paper tigers, the gutless wonders, those obsessed with self promotion , and the other parasites who pose as law enforcers. Don't let them grind  you down.


I hope this book makes protecting the public a little easier, and the results more worthwhile and satisfying. It is my privilege to write it for you. 

GOOD LUCK, GOOD HUNTING, AND ABOVE ALL ----  KEEP THE FAITH !!
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