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ARREST





Entry into Private Residence to effect Arrest





Feeney   (R. V. Feeney – Supreme Court of Canada)

Arrest without warrant in a residence is no longer valid.  Except in exigent circumstances a Warrant for Arrest is required accompanied by a FEENEY endorsement.  Where there are reasonable grounds to arrest and a Warrant in the First Instance has not been obtained, a Stand Alone FEENEY warrant is required.

Despite the section of the criminal code permitting entry without a Warrant or a Feeney Endorsement,  these types of entries are sure to attract Charter arguments and should be used only as a last result.

Arrest — Legality — Arrest without warrant — In dwelling-house — Trial judge erred in concluding that arrest of accused in dwelling was lawful where police officer not subjectively believing that grounds to arrest existed — Objectively reasonable and probable grounds for arrest also not present — Finding that subjective test not met will generally imply that objective test also not met unless police officer has unreasonably high standards — Arrest of accused unlawful. 

Arrest — Legality — Arrest without warrant — Common law test for warrantless arrest in dwelling-house must be adjusted to comport with Charter values of privacy — Warrantless arrest in dwelling-house generally prohibited, although warrant not required in cases of hot pursuit — Unnecessary to determine whether exigent circumstances constituting exception generally — Arrest warrant alone insufficient — Police must obtain prior judicial authorization for arrest by obtaining warrant to enter dwelling-house for purpose of arrest — Warrant will only be authorized if there are reasonable grounds for arrest and reasonable grounds to believe that person will be found at address named — Police must also make proper announcement before entering — Police entry into accused's trailer and seizure of accused's clothing upon arrest violating s. 8 of Charter — Canadian Charter of Rights and Freedoms, s. 8. 

Charter of Rights — Search and seizure — Common law test for warrantless arrest in dwelling-house must be adjusted to comport with Charter values of privacy — Warrantless arrest in dwelling-house generally prohibited, although warrant not required in cases of hot pursuit — Arrest warrant alone insufficient — Police must obtain prior judicial authorization for arrest by obtaining warrant to enter dwelling-house for purpose of arrest — Warrant will only be authorized if there are reasonable grounds for arrest and reasonable grounds to believe that person will be found at address named — Police must also make proper announcement before entering — Police entry into accused's trailer and seizure of accused's clothing upon arrest violating s. 8 of Charter — Canadian Charter of Rights and Freedoms, s. 8. 

Charter of Rights — Right to counsel — Detention — Police arresting accused in dwelling without warrant — Upon entering trailer with gun drawn, police officer shaking accused's leg and telling him to get out of bed — Accused detained once police officer touched accused's leg and ordered him to rise — Canadian Charter of Rights and Freedoms, s. 10(b). 

Charter of Rights — Right to counsel — Accused not cautioned when first detained — Caution that was eventually given did not satisfy informational requirements of s. 10(b) of Charter — Accused also not given adequate opportunity to consult with counsel before being questioned — Police proceeding to question accused immediately after asking whether he [page130] understood rights — Right to counsel violated — Canadian Charter of Rights and Freedoms, s. 10(b). 

Charter of Rights — Search and seizure — Police obtaining search warrant to search accused's trailer — Accused having been unlawfully arrested without warrant in dwelling — Police then violating accused's right to counsel — Search warrant obtained on basis of initial, warrantless search of accused's trailer and interviews with accused in violation of right to counsel — Police would not have had grounds for warrant to support search without violations of accused's rights under ss. 8 and 10(b) of Charter — Search and seizure under warrant also having violated s. 8 of Charter — Canadian Charter of Rights and Freedoms, ss. 8, 10(b). 

Charter of Rights — Search and seizure — Fingerprints obtained from accused following unlawful arrest and violation of right to counsel — Compelling accused to provide fingerprints having violated s. 8 of Charter, as it involved search and seizure related to accused's body — Procedures that are taken incidental to and following unlawful arrest which impinge on arrestee's reasonable expectation of privacy will generally breach s. 8 of Charter — However, where arrest unlawful by reason of technicality, product of search may be admissible under s. 24(2) of Charter — Canadian Charter of Rights and Freedoms, s. 8. 

Charter of Rights — Enforcement of rights — Exclusion of evidence — Accused's statements to police upon arrest for murder taken in violation of right to counsel — Statements conscriptive and would not have been obtained without breaching Charter — Admission of statements would render trial unfair — Statements inadmissible — Canadian Charter of Rights and Freedoms, ss. 10(b), 24(2). 

Charter of Rights — Enforcement of rights — Exclusion of evidence — Fingerprints taken from accused following unlawful arrest violating accused's rights under s. 8 of Charter — Fingerprints constituting conscriptive evidence and not otherwise discoverable — Admission would render trial unfair — Evidence inadmissible — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 

Charter of Rights — Enforcement of rights — Exclusion of evidence — Accused charged with murder — Police arresting accused in dwelling without warrant in violation of Charter — Seizure of accused's bloody shirt violating s. 8 of Charter — Police observing accused's shoes during initial unconstitutional search of accused's trailer and later seizing shoes pursuant to search warrant which also violated s. 8 of Charter — Shirt and shoes non-conscriptive evidence and admission would not affect trial fairness — In statements to police taken in violation of right to counsel, accused stating that he had stolen cigarettes and cash from deceased and telling police exact location of cash — Subsequent seizure of cash and cigarettes from accused's trailer under invalid warrant also violating Charter — Initial conscriptive evidence not necessary cause of obtaining cigarettes and cash — Evidence not derivative to conscriptive evidence and admission would not affect trial fairness — However, Charter violations serious — Police having flagrantly disregarded accused's privacy rights and shown little regard for right to counsel, indicating pattern of disregard for Charter — Admission of evidence [page131] would bring greater harm to repute of administration of justice than exclusion — Canadian Charter of Rights and Freedoms, ss. 8, 10(b), 24(2). 

Charter of Rights — Enforcement of rights — Appeal — Deference to lower courts on question of admissibility of evidence — Both trial judge and Court of Appeal having held that accused's Charter rights not violated and that even if there had been breaches of Charter, evidence should be admitted — Neither trial court nor Court of Appeal's judgement should be accorded particular deference — Neither court having found breach with respect to taking of evidence, which error likely influenced alternative conclusion that breaches were not serious — Trial judge also having erred in concluding that police acted in good faith — Reasons of trial judge and Court of Appeal also so brief and conclusionary that difficult to say whether other errors were made — Canadian Charter of Rights and Freedoms, s. 24(2). 
Feeney SCC




Entry onto Private Property to Investigate a potential Offence – Duty of police to investigate suspicious activity





Godoy     (R. v. Godoy – Supreme Court of Canda)

Scope of police powers — Emergency calls — Police officers forcibly entering dwelling in response to emergency 911 call — Whether police acting in execution of their duty to protect life and prevent injury — Whether police had reasonable and probable grounds to arrest accused. 

Two police officers received a call from radio dispatch concerning a 911 emergency call originating from the accused's apartment in which the line had been disconnected before the caller spoke. Along with two back-up officers they arrived at the accused's apartment and knocked on the door. The accused partially opened the door and when asked if things were all right inside responded that there was no problem. One of the officers asked if they could enter the apartment to investigate but the accused tried to close the door. The officer prevented him from shutting the door and the four officers entered the dwelling. The officer testified that as soon as they got inside, he heard a woman crying. He found the accused's common law wife in their bedroom, curled in a fetal position and sobbing. The officer observed considerable swelling above her left eye. He testified that she stated the accused had hit her. Based on these observations, the accused was placed under arrest for assaulting his wife. He resisted the arrest and in the ensuing struggle, an officer's finger was broken. The accused was charged with assaulting a police officer with the intent of resisting arrest. The trial judge dismissed the charge, holding that the officers' entry into the accused's apartment was unauthorized and that therefore all subsequent actions of the police, including the arrest of the accused, were illegal. 

The Supreme Court of Canada ruled as follows:

Public policy clearly requires that the police ab initio have the authority to investigate 911 calls, but whether they may enter dwelling houses in the course of such an investigation depends on the circumstances of each case. If police conduct constitutes a prima facie interference with a person's liberty or property, as it does here, the court must consider two questions: first, does the conduct fall within the general scope of any duty imposed by statute or recognised at common law; and second, does the conduct, albeit within the general scope of such a duty, involve an unjustifiable use of powers associated with the duty. The common law duties of the police (statutorily incorporated in s. 42(3) of the Ontario Police Services Act) include the protection of life. The police duty to protect life is engaged whenever it can be inferred that the 911 caller is or may be in some distress, including cases where the call is disconnected before the nature of the emergency can be determined. The importance of the police duty to protect life warrants and justifies a forced entry into a dwelling in order to ascertain the health and safety of a 911 caller. While residents have a recognized privacy interest within the sanctity of their home, the public interest in maintaining an effective emergency response system is obvious and significant enough to merit some intrusion on a resident's privacy interest. However, the intrusion must be limited to the protection of life and safety; the police do not have further permission to search premises or otherwise intrude on a resident's privacy or property. 

The forced entry into the accused's home was justifiable considering all the circumstances of this case. The police had a duty to ascertain the reason for the 911 call and had the power, derived as a matter of common law from this duty, to enter the apartment to verify that there was in fact no emergency. The fact that the accused tried to shut the door on the police further contributes to the appropriateness of their response in forcing entry. Having found that the police were authorized to enter the accused's dwelling, the Court of Appeal did not err in finding there were reasonable and probable grounds to arrest the accused. 
Godoy SCC




Golub     (R. v. Golub – Ontario Court of Appeal)
Charter of Rights and Freedoms — Search and seizure — Search without warrant — Search of home as incident of arrest prohibited except in exceptional circumstances where law enforcement interest is so compelling that it overrides individual's right to privacy within home — Exceptional circumstances existing where accused arrested outside his apartment and police believed there was possibility that another person armed with dangerous weapon was in apartment — Search not exceeding what was necessary to secure scene and preserve safety of those at scene — Search not violating s. 8 of Charter — Canadian Charter of Rights and Freedoms, s. 8. 

H, an acquaintance of the accused, told police that the accused had become involved in a disturbance in a bar, had hit him, and had threatened to "get even" with staff at a bar which had refused to serve the accused more alcohol. H also told police that the accused was very upset and agitated as his wife had left him the night before and that the accused had shown H a loaded sub-machine gun during the evening. H also told police that the accused had been using cocaine. The police traced the accused to his home and, based on concerns that the accused was armed and agitated, the emergency task force ("ETF") was called to the scene. The accused complied with an order to leave his house but, contrary to specific instructions from the police that he leave the door to the residence open, he closed and locked it. When asked if anyone else was inside the residence, the accused did not respond initially and then said, "I don't think so." The officer in charge of the scene was concerned that there was a possibility that someone else was in the residence in which there was a very dangerous, possibly loaded, firearm, and that perhaps there was an injured person in the residence. He ordered the ETF to enter and search the residence to ensure that no one else was present. The police officers testified that they had previously discovered people hiding in what seemed to be very unlikely places, such as under a pile of clothes or between mattresses on a bed so they conducted a very thorough search. The officers discovered a loaded .22 calibre sawed-off semi-automatic rifle under a mattress. The accused was charged with several offences, all but one of which required that the Crown prove that he was in possession of the rifle. The trial judge ruled that the arrest of the accused was lawful but concluded that the entry into the residence was not justified. As a result, the trial judge found that the rifle was seized in violation of the accused's s. 8 rights and he ordered it excluded pursuant to s. 24(2) of the Canadian Charter of Rights and Freedoms. The accused was acquitted on the charges involving possession of the rifle. The Crown appealed. 

Held, the appeal should be allowed. 

The arrest of the accused was lawful. The fact that the arrest was based on information provided by H, a source unknown to the police, did not mean that the police did not have reasonable and probable grounds to arrest the accused. The situation was not analogous to search warrant cases holding that a search warrant could not be issued on the unconfirmed information of an untested informant. The law does not expect the same kind of inquiry of a police officer deciding whether to make an arrest that it demands of a justice faced with an application for a search warrant. In deciding whether reasonable grounds for an arrest exist, the officer must conduct the inquiry which the circumstances reasonably permit. He must take into account all information available to him and is entitled to disregard only information which he has good reason to believe is unreliable. In this case, the police had a specific and detailed complaint from a witness who identified himself and who made no claim to anonymity. They had a firsthand opportunity to assess H's credibility. They had no reason to discount his information. They had reasonable and probable grounds to arrest the accused. 

Searches of a home as an incident of arrest, like entries into a home to effect an arrest, are generally prohibited subject to exceptional circumstances where the law enforcement interest is so compelling that it overrides the individual's right to privacy within the home. In determining whether exceptional circumstances exist justifying a warrantless search, the nature of the state interest must be identified. The state interest in collecting evidence may not justify a warrantless search, but the interest in protecting the safety of those at the scene, including the safety of police officers, may justify the same search. If, in order to secure the safety of those at the scene, entry into and search of a residence is necessary, the risk of physical harm to those at the scene of the arrest constitutes exceptional circumstances justifying the warrantless entry and search of a residence. The search must be conducted for the purpose of protecting those at the scene and must be conducted in a reasonable manner which is consistent with that purpose. 

In this case, the police had good reason to believe that a loaded sub-machine gun was still in the apartment. They thought that there was a possibility that another person was in the apartment, either armed with the gun or injured by the accused. They were not required to have reasonable grounds to believe that someone else was in the apartment; the exercise of a police power ancillary to an arrest does not require independent grounds for its exercise. Their legitimate concerns necessitated entry to, and search of, the apartment. The search did not exceed that which was reasonably necessary to secure the scene and preserve the safety of those at the scene. The search was a lawful incident of the arrest of the accused and was reasonable. It did not violate s. 8 of the Charter. 
Golub OCA




Mulligan     (R. v. Mulligan – Ontario Court of Appeal)

This case involves the power of a police officer, who suspects that a crime is in progress, to enter private property for the purpose of investigating the suspicious activity. 

Late at night in an isolated location, a police officer saw a pick-up truck parked outside a commercial establishment. He suspected a break in or theft and drove onto the property to investigate. He found the appellant, the owner of the property, in an intoxicated condition behind the wheel of the truck. The appellant was arrested and a scuffle ensued. The trial judge rejected the argument that the officer's actions violated the appellant's ss. 7,8, 9, and 10(b) Charter rights and entered convictions for having care and control of a motor vehicle while impaired and for resisting arrest. The appellant was sentenced to fines of $650 and $200 respectively and to a one-year driving prohibition. The appellant's summary conviction appeal to Templeton J. was dismissed. 

The appellant appeals to this court, with leave, on the grounds that the conduct of the police officer violated his s. 8 Charter right to be secure against unreasonable search and seizure, his s. 9 right not to be arbitrarily detained or imprisoned, as well as his rights pursuant to s. 7. The claim that the appellant's s. 10(b) rights were violated was not pursued before this court. The appellant further submits that, as a consequence of these breaches, evidence crucial to his convictions should be excluded pursuant to s. 24(2) of the Charter. 
Mulligan OCA




Reasonable Grounds to Believe Offence Committed – Reliability of Informant Information





Debot     (R. v. Debot – Supreme Court of Canada)
Constitutional law -- Charter of Rights -- Reasonableness of search -- Right to counsel -- Admissibility of evidence if obtained in circumstances in violation of Charter rights -- Appellant frisked in warrantless drug search -- Search ordered following tip from reliable informant -- Drugs found and appellant arrested -- Appellant informed of his Charter rights, including right to counsel, on arrest -- Whether or not search reasonable -- Whether or not right to counsel infringed -- Whether or not real evidence obtained in search should be excluded from evidence -- Canadian Charter of Rights and Freedoms, ss. 8, 10(b), 24(2) -- Food and Drugs Act, R.S.C. 1970, c. F-27, s. 37(1)(a),(b).

Criminal law -- Searches -- Appellant frisked in warrantless drug search -- Search ordered following tip from reliable informant -- Search permissible if reasonable belief that offence was committed -- Whether or not police had reasonable and probable grounds to believe offence committed -- Food and Drugs Act, R.S.C. 1970, c. F-27, s. 37(1)(a),(b).

A reliable informant informed the police that the appellant and two others were going to meet to complete an illegal drug deal and take delivery of substantial amount of speed being brought into the area by a supplier. The informant had obtained this information in conversation with one of the persons who was to be a party to the deal. All the individuals named were known by the police to have had an involvement with drugs in the past.

Two officers, on orders from an R.C.M.P. sergeant, intercepted and searched appellant's vehicle shortly after it left the house where the transaction was to occur. A constable told appellant that he had reasonable and probable grounds to believe that the appellant had speed on him and proceeded with a warrantless search as authorized by s. 37(1) of the Food and Drugs Act. The appellant was ordered to assume a "spread eagle" position and told to empty his pockets. A quantity of speed was found. The constable placed the appellant under arrest and advised him of his Charter right to counsel.

The trial judge acquitted the accused. He found the search to be unreasonable contrary to s. 8 of the Charter and excluded the evidence under s. 24(2). The Court of Appeal unanimously allowed the Crown's appeal and ordered a new trial. The circumstances of the search raised Charter issues as to the reasonableness of the search under s. 8, the right to counsel under s. 10(b), and the exclusion of evidence under s. 24(2).
Debot SCC





Okeke     (R. v. Okeke – Supreme Court of Ontario)

Specifically, the applicant pleads the following insufficiencies: 

PRIVATE

1) The confidential and anonymous informer's information cannot found reasonable grounds of belief considering the minimal guarantees of reliability in circumstances of an absence of a statement of the source of the informer's knowledge, a minimal track record of police assistance, a lack of material confirmation of communicated facts, and the lack of detail in the account provided the police.


2) There exists no evidence affording a reasonable belief that the things to be searched for would be located in the applicant's residence.


The affiant failed to pledge his own belief in the credibility of the facts conveyed to him by the confidential informer.
Okeke SCC




Right to be Informed of Nature of Investigation





Constitutional law -- Charter of Rights -- Unreasonable search or seizure -- Right to be informed of reason for arrest and to be informed of right to counsel -- Arrest made for sexual assault -- Identity of assailant in earlier sexual assault unknown -- Detainee advised of right to counsel on arrest before making statement with respect to second assault and before giving written statement -- Police requesting hair and blood samples primarily for comparative DNA testing in order to determine identity of first assailant -- Detainee not told of investigation into first assault or informed of his right to counsel in that regard -- Whether or not unreasonable search and seizure contrary to s. 8 of the Charter -- Whether or not s. 10 right to be informed of reason for detention and of right to counsel violated with respect to investigation of first assault -- Whether or not evidence of analysis results would bring administration of justice into disrepute and therefore should be excluded under s. 24(2) -- Canadian Charter of Rights and Freedoms, ss. 8, 10(a), (b), 24(2).

Criminal law -- Investigations -- Arrest made for sexual assault -- Identity of assailant in earlier sexual assault unknown -- Detainee advised of right to counsel on arrest, before making statement with respect to second assault and before giving written statement -- Police requesting hair and blood samples primarily for comparative DNA testing in order to determine identity of first assailant -- Detainee not told of investigation into first assault or informed of his right to counsel in that regard -- Whether or not unreasonable search and seizure contrary to s. 8 of the Charter -- Whether or not s. 10 right to be informed of reason for detention and of right to counsel violated with respect to investigation of first assault -- Whether or not evidence of analysis results would bring administration of justice into disrepute and therefore should be excluded under s. 24(2) -- Canadian Charter of Rights and Freedoms, ss. 8, 10(a), (b), 24(2).
Borden

SCC
 




Search Incident to Arrest





Miller     (R. v. Miller – Ontario Court of Appeal)

Criminal Law — Search and seizure — Validity of warrant — Police officer applying for search warrant to seize bandage from accused — No power to grant warrant in such circumstances — Warrant invalid — Seizure however properly made under common law power to search prisoner as incident to arrest — Cr. Code, s. 443. 

Constitutional law — Charter of Rights — Search and seizure — Search incident of arrest — At time of arrest accused wearing bandage — Some hours later police officer realizing that bandage required as evidence to connect accused with offence — Officer seizing bandage pursuant to search warrant — Search warrant invalid — Seizure nevertheless properly made as search incident to arrest notwithstanding elapse of 18 hours from time of initial arrest — Seizure not offending guarantee to protection against unreasonable search and seizure — Cr. Code, s. 443 — Canadian Charter of Rights and Freedoms, s. 8.

At the accused's trial on a charge of break, enter and theft the Crown's case depended in part on analysis of blood stains on a bandage which had been seized from the accused some 18 hours after his initial arrest. Blood stains had been found at the scene of the offence and the investigating officer some hours after the accused had been arrested realized the importance of the bandage. The officer accordingly applied for a search warrant to seize the bandage. The accused was then offered the opportunity to have the bandage removed at a hospital to which he agreed and the bandage was removed by a nurse and given to the police officer. At trial the judge held that while the use of a search warrant under s. 443 of the Criminal Code was not authorized the justice of the peace could have created his own procedure for authorizing the seizure from the accused. The trial judge accordingly held that the seizure did not violate s. 8 of the Canadian Charter of Rights and Freedoms and the bandage was admitted. 
Miller OCA




PROCEDURAL LAW





Disclosure (Electronic Disclosure and the Use of Super Text)





Mah     (R. v. Mah – B. Court of Queens Bench)

I further note the Crown's own position that the test is whether disclosure is "so unworkable as to deny the ability to make full answer and defence". 

32 In my view, given the concession of the Crown that disclosure has not been chronological, that it has been and remains unable to provide such chronological disclosure by its hard copy disclosure to date and, most significantly, that the latest March 29th disclosure was of extreme importance to the ability of the accused to prepare to make full answer and defence, and the importance of the example given by Mr. Cairns regarding the last disclosure and, for instance, the significance of Constable Anderson's input - all lead me to conclude that on the facts of this case disclosure to date has been so unworkable as to deny the ability of these accused to make full answer and defence. Therefore, I order a provision of Super Text to those accuseds' counsel who intend to prepare for trial by utilizing the electronic disclosure. 

I so order and am prepared to discuss with the Crown and Defence counsel how many provisions of Super Text there will be and what copyright matters must be considered. 
Mah Alberta Court of Queens Bench




Obront et al

Pre-trial Conference transcript involving Greenspan and others – despite sensible argument put forth by the Crown the judge orders hard copy disclosure.

Note: to view click “work offline” when prompted.
Obront Pre-trial Conference




Right to Make Full Answer & Defence – Notes Intentionally Destroyed by Third Party





Carosella     (R. v. Carosella – Supreme Court of Canada)

Constitutional law -- Charter of Rights -- Fundamental justice -- Full answer and defence -- Disclosure -- Destruction of evidence by third party -- Complainant interviewed by sexual assault crisis centre social worker -- Accused later charged with gross indecency -- Notes made by social worker during interview with complainant destroyed by centre prior to court ordering production of complainant's file -- Whether failure to produce notes breached accused's right to full answer and defence -- Canadian Charter of Rights and Freedoms, s. 7.

Notes made by social worker during interview with complainant destroyed by centre prior to court ordering production of complainant's file -- Accused's right to full answer and defence breached -- Whether stay of proceedings appropriate remedy -- Canadian Charter of Rights and Freedoms, s. 24(1).
Carosella 

SCC





Solicitor Client Privilege





Campbell    (R. v. Campbell – Supreme Court of Canada – also known as Shirose & Campbell)

Criminal law — Abuse of process — Stay of proceedings — Reverse sting operation involving police "sale" of illegal drugs to drug organization executives — Whether reverse sting operation abuse of process — Narcotic Control Act, R.S.C., 1985, c. N-1, ss. 2 "traffic", 4 — Narcotic Control Regulations, C.R.C., c. 1041, s. 3(1) — Royal Canadian Mounted Police Act, R.S.C., 1985, c. R-10, s. 37. 

Evidence — Privilege — Solicitor-client privilege — Reverse sting operation involving police "sale" of illegal drugs to drug organization executives — RCMP officer consulting Department of Justice lawyer as to legality of planned reverse sting operation — Claim made that reverse sting operation predicated on its being considered legal — Defence wanting to test disclosure of legal advice received by RCMP — Whether communications between RCMP and Department of Justice lawyer should be disclosed. 

The RCMP were alleged to have violated the Narcotic Control Act by selling a large quantity of hashish to senior "executives" in a drug trafficking organization as part of a reverse sting operation. The appellants, as purchasers, were charged with conspiracy to traffic in cannabis resin and conspiracy to possess cannabis resin for that purpose. The trial judge found the appellants guilty as charged but, before sentencing, heard their motion for a stay of any further steps in the proceeding. The appellants argued that the reverse sting constituted illegal police conduct which "shocks the conscience of the community and is so detrimental to the proper administration of justice that it warrants judicial intervention". The stay was refused by the courts below. 

As part of their case for a stay the appellants sought, but were denied, access to the legal advice provided to the police by the Department of Justice on which the police claimed to have placed good faith reliance. The Crown's position implied that the RCMP acted in accordance with legal advice. 

At issue here is the effect, in the context of the "war on drugs", of alleged police illegality on the grant of a judicial stay of proceedings, and related issues regarding the solicitor-client privilege invoked by the RCMP and pre-trial disclosure of solicitor-client communications to which privilege has been waived. 

PRIVATE

Held:
The appeal should be allowed in part.

At this stage of the proceedings, the door is finally and firmly closed against both appellants on the question of guilt or innocence notwithstanding the contention of one appellant that the conspiracy alleged by the Crown, and encompassed in the indictment, was a larger agreement than his demonstrated involvement. The appellant was clearly able to ascertain the conspiracy alleged against him from a plain reading of the indictment as was required by the jurisprudence. 

The effect of police illegality on an application for a stay of proceedings depends very much on the facts of a particular case. This case-by-case approach is dictated by the requirement to balance factors which are specific to each fact situation. Here, the RCMP acted in a manner facially prohibited by the Narcotic Control Act. Their motive in doing so does not matter because, while motive may be relevant for some purposes, it is intent, not motive, that is an element of a full mens rea offence. 

A police officer investigating a crime occupies a public office initially defined by the common law and subsequently set out in various statutes and is not acting as a government functionary or as an agent. Here, the only issue was the status of an RCMP officer in the course of a criminal investigation and in that regard the police are independent of the control of the executive government. 

Even if the police could be considered agents of the Crown for some purposes, and even if the Crown itself were not bound by the Narcotic Control Act, in this case the police stepped outside the lawful ambit of their agency, and whatever immunity was associated with that agency was lost. Parliament made it clear that the RCMP must act "in accordance with the law" and that illegality by the RCMP is neither part of any valid public purpose nor necessarily "incidental" to its achievement. If some form of public interest immunity is to be extended to the police to assist in the "war on drugs", it should be left to Parliament to delineate the nature and scope of the immunity and the circumstances in which it is available. 

Even if it should turn out here that the police acted contrary to the legal advice provided by the Department of Justice, there would still be no right to an automatic stay. The trial judge would still have to consider any other information or explanatory circumstances that emerge during the inquiry into whether the police or prosecutorial conduct "shocks the conscience of the community". A police force that chooses to operate outside the law is not the same thing as a police force that made an honest mistake on the basis of erroneous advice. There was no reason to think the RCMP ignored the advice it was given, but as the RCMP did make an issue of the legal advice it received in response to the stay applications, the appellants were entitled to have the bottom line of that advice corroborated. 

The RCMP must be able to obtain professional legal advice in connection with criminal investigations without the chilling effect of potential disclosure of their confidences in subsequent proceedings. Here, the officer's consultation with the Department of Justice lawyer fell squarely within this functional definition, and the fact that the lawyer worked for an "in-house" government legal service did not affect the creation or character of the privilege. Whether or not solicitor-client privilege attaches in any of these situations depends on the nature of the relationship, the subject matter of the advice and the circumstances in which it is sought and rendered. 

An exception to the principle of confidentiality of solicitor-client communications exists where those communications are criminal or else made with a view to obtaining legal advice to facilitate the commission of a crime. Here, the officer sought advice as to whether or not the operation he had in mind was lawful. The privilege is not automatically destroyed if the transaction turns out to be illegal. 

Destruction of the solicitor-client privilege takes more than evidence of the existence of a crime and proof of an anterior consultation with a lawyer. There must be something to suggest that the advice facilitated the crime or that the lawyer otherwise became a "dupe or conspirator". The RCMP, by adopting the position that the decision to proceed with the reverse sting had been taken with the participation and agreement of the Department of Justice, belatedly brought itself within the "future crimes" exception and put in question the continued existence of its privilege. 

Another exception to the rule of confidentiality of solicitor-client privilege may arise where adherence to that rule would have the effect of preventing the accused from making full answer and defence. Although the entire jeopardy of the appellants remained an open issue until disposition of the stay application, the appellants were not providing "full answer and defence" to the stay application. They were the moving parties of an application being defended by the Crown. The appellants' initiative in launching a stay application does not, of itself, authorize a fishing expedition into solicitor-client communications to which the Crown is a party. 

The RCMP put the officer's good faith belief in the legality of the reverse sting in issue, and asserted its reliance upon his consultations with the Department of Justice to buttress that position. The RCMP thus waived the right to shelter the contents of that advice behind solicitor-client privilege. It is not always necessary for the client actually to disclose part of the contents of the advice in order to waive privilege to the relevant communications of which it forms a part. It was sufficient in this case for the RCMP to support its good faith argument by undisclosed advice from legal counsel in circumstances where, as here, the existence or non-existence of the asserted good faith depended on the content of that legal advice. Non-disclosure of information clearly relevant to the good faith reliance issue here cannot properly be disposed of by adverse inferences. The appellants were entitled to disclosure of legal advice with respect to: 

(1) the legality of the police posing as sellers of drugs to persons believed to be distributors of drugs; 

(2) the legality of the police offering drugs for sale to persons believed to be distributors of drugs; and 

(3) the possible consequences to the members of the RCMP who engaged in one or both of the above, including the likelihood of prosecution. If there is a dispute concerning the adequacy of disclosure, the disputed documents or information should be provided by the Crown to the trial judge for an initial determination whether this direction has been complied with. The trial judge should then determine what, if any, additional disclosure should be made to the appellants. 
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McClure     (R. v. McClure – Supreme Court of Canada)

Criminal law — Fair trial — Full answer and defence — Solicitor-client privilege — Accused charged with sexual offences — Complainant bringing civil action against accused — Accused seeking production of complainant's civil litigation file — Accused arguing that information needed in criminal action to determine nature of complainant's allegations and to assess motive for fabrication or exaggeration of abuse — Whether solicitor-client privilege should yield to accused's right to make full answer and defence — If so, in what circumstances — Whether trial judge erred in ordering civil litigation file to be disclosed. 

Criminal law — Fair trial — Full answer and defence — Solicitor-client privilege — Appropriate test to determine whether solicitor-client privilege should yield to accused's right to make full answer and defence. 
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Third Party Records





Oconnor     (R. v. Oconnor – Supreme Court of Canada)

Criminal law — Evidence — Disclosure — Accused charged with sexual offences — Defence counsel obtaining pre-trial order requiring Crown to disclose complainants' entire medical, counselling and school records — Trial judge ordering stay of proceedings owing to non-disclosure and late disclosure by Crown — Court of Appeal allowing Crown's appeal and ordering new trial — Whether stay of proceedings appropriate remedy for non-disclosure by Crown of information in its possession. 

Criminal law — Evidence — Medical and counselling records — Procedure to be followed where accused seeks production of records in hands of third parties. 

The accused was charged with a number of sexual offences.  Defence counsel obtained a pre-trial order requiring that the Crown disclose the complainants' entire medical, counselling and school records and that the complainants authorize production of such records. The Crown applied to a different judge for directions regarding the disclosure order and for the early appointment of a trial judge. After a trial judge had been appointed, the Crown again sought directions regarding the disclosure order. By this time many of the impugned records had come into its possession. The trial judge made it clear that he was to be provided promptly with therapy records relating to all four complainants. The accused later applied for a judicial stay of proceedings based on non-disclosure of several items. Crown counsel submitted that the two Crown prosecutors were handling the case from different cities, and that there were difficulties concerning communication and organization. She asserted that the non-disclosure of some of the medical records was due to inadvertence on her part, and that she had "dreamt" the transcripts of certain interviews had been disclosed. She submitted that uninhibited disclosure of medical and therapeutic records would revictimize the victims, and suggested that the disclosure order exhibited gender bias. The trial judge dismissed the application for a stay, finding that the failure to disclose certain medical records had been an oversight. He noted, however, that the letters written by Crown counsel to the counsellors had unacceptably limited the scope of the disclosure to only those portions of the records which related directly to the incidents involving the accused. This resulted in the full therapy records not being disclosed to the defence until just before the trial. He concluded that while the conduct of the Crown was "disturbing", he did not believe that there was a "grand design" to conceal evidence, nor any "deliberate plan to subvert justice". In light of the difficulties encountered during discovery, Crown counsel then agreed to waive any privilege with respect to the contents of the Crown's file and to prepare a binder in relation to each of the complainants containing all information in the Crown's possession relating to each of them. On the second day of the trial, counsel for the accused made another application for a judicial stay of proceedings based largely on the fact that the Crown was still unable to guarantee to the accused that full disclosure had been made. The trial judge stayed proceedings on all four counts. He noted the constant intervention required by the court to ensure full compliance with the disclosure order and found that the Crown's earlier conduct had created "an aura" that had pervaded and ultimately destroyed the case. The Court of Appeal allowed the Crown's appeal and directed a new trial. This appeal raises the issues of (1) when non-disclosure by the Crown justifies an order that the proceedings be stayed and (2) the appropriate procedure to be followed when an accused seeks production of documents such as medical or therapeutic records that are in the hands of third parties. 
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SEARCH & SEIZURE





Abandoned Material





Stillman     (R. v. Stillman – Supreme Court of Canada)

Material abandoned while accused is in custody does not meet the definition of “abandoned”.

Criminal law — Power of search incidental to arrest — Scope of power — Police taking hair samples, buccal swabs and teeth impressions from accused without his consent while he was in custody — Whether common law power incidental to arrest can be extended to permit seizure of bodily samples and impressions. 

Constitutional law — Charter of Rights — Search and seizure — Police taking hair samples, buccal swabs and teeth impressions from accused without his consent while he was in custody — Whether accused's right against unreasonable search and seizure infringed — Canadian Charter of Rights and Freedoms, s. 8. 

Constitutional law — Charter of Rights — Search and seizure — Accused in custody not consenting to taking of any bodily samples — Police seizing from wastebasket in police station discarded tissue used by accused to blow his nose — Whether accused's right against unreasonable search and seizure infringed — Canadian Charter of Rights and Freedoms, s. 8. 

Constitutional law — Charter of Rights — Security of person — Fundamental justice — Police taking hair samples, buccal swabs and teeth impressions from accused without his consent while he was in custody — Whether accused's right to security of person infringed in manner not consistent with principles of fundamental justice — Canadian Charter of Rights and Freedoms, s. 7. 

Constitutional law — Charter of Rights — Admissibility of evidence — Police taking hair samples, buccal swabs and teeth impressions from accused without his consent while he was in custody — Police also seizing from wastebasket in police station discarded tissue used by accused to blow his nose — Whether evidence obtained in violation of accused's Charter rights — If so, whether evidence should be excluded — Canadian Charter of Rights and Freedoms, s. 24(2). 
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Charter does not Protect Against Civilian Actions





Buhay     (R. v. Buhay – Manitoba Court of Appeal)

The learned trial judge concluded that the security guards were not agents of the state. They were not working in concert with or under the direction of police officers. When their suspicions were aroused, they sought direction from the representative of a bus line company, not the police. It was only after the marihuana was discovered and under the control of the security guards that the police were called in. When the police attended, the locker was reopened and the marihuana taken into police custody. But the reality is that this was a mere transfer of control from the security guards to the police. Had the security guards placed the marihuana into a corner cupboard or into a different locker, there would be no question but that the transfer of the marihuana would not have constituted a search and seizure by the police. Placing the marihuana back into the same locker on a temporary basis, but still under the control of the security guards, leads to the same conclusion. There was in fact no search and seizure by agents of the state, and the questions of whether a warrant should have been obtained and whether the evidence would be admissible in any event become academic. 
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Consent Searches





Hannah     (R. v. Hannah – Ontario Court of Justice)  (also deals with 911 Call – police duty to investigate – see Golub and Godoy for further clarification)

In summary, the facts are that on October 6, 1999, Peel Regional Police received a 911 call from an unknown party who hung up. The call was traced through the facilities of the 911 system to the address of 22 Geneva Court in Brampton. Two Peel police officers attended at the address within minutes of the call. They found the glass by the side of the front door broken and they were met at the door by a drunken Mr. Hannah. 

Hannah was arrested for mischief to property and removed to a cruiser. One of the officers then went into the house and into the basement area. In the basement he saw a bullet lying on the floor. He returned to the front door area and shouted into the house to see if there was anyone else in the house. His call was answered by two other occupants, Hannah's mother and a tenant, who responded that they were unharmed. 

One of the officers then told Mrs. Hannah, the owner of the house, that her son was unharmed and in the police cruiser and that he had found a bullet in the basement. He told her that he suspected there was a gun in the basement and asked her permission to search which she gave. 

Here, depending, on the accepted version of the evidence, either the officer searched and found the gun, or told the girlfriend of Hannah to bring the gun out. On either version a 45 calibre automatic without clip but with a round in the chamber and the hammer cocked, was found under some loose clothes under a dresser. 

The Charter Motions 

Mr. Lockyer, for the defence, sought to exclude the finding of the gun and bullet based on violations of Hannah's section 8 and section 9 Charter rights. 

He alleged that although the officers had a right to respond to the 911 call and to enter the residence to check on the safety of the residents, in this case their search went beyond that. 

He argued that the officers entered the residence knowing the other residents were upstairs and yet went into the basement to search. He says this was motivated by their knowledge that Hannah was likely a motorcycle gang member. He further argues that the consent obtained by the police from Mrs. Hannah to search for a gun, was not an informed consent and did not comply with R. v. Wills, 70 C.C.C. (3d) 529. 

He further argued that no permission was obtained from Mr. Hannah or Ms. Kumar to search their part of the residence; that they had a reasonable expectation of privacy in the basement area where they resided and that any consent of Mrs. Hannah was invalid for this area. 

The trial proceeded on the basis of the Crown accepting the Charter onus imposed by a warrantless search, and calling three witnesses on a charter voir dire. Depending on the rulings on the motion, some of the evidence may apply on the trial. 
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Wills     (R. v. Wills – Ontario Court of Appeal)

Charter of Rights and Freedoms — Search and seizure — Breathalyzer test — A.L.E.R.T. machine which subsequently turned out to be faulty registering "warn" — Police advising accused to take breathalyzer test anyway in case of civil action against him — Accused not aware that A.L.E.R.T. machine faulty, that he possibly faced charges other than drinking and driving charges and that accident had resulted in fatality — Taking of breath sample without person's consent constituting "seizure" — Accused not consenting to seizure of breath sample since he was not aware of potential consequences of giving consent — Seizure violating s. 8 of Charter — Canadian Charter of Rights and Freedoms, s. 8. 

Charter of Rights and Freedoms — Exclusion of evidence — A.L.E.R.T. machine which subsequently turned out to be faulty registering "warn" — Police advising accused to take breathalyzer test anyway in case of civil action against him — Accused unaware of potential consequences of giving consent and taking of breath sample in circumstances constituting unreasonable seizure — Admission of evidence not bringing administration of justice into disrepute — Admission of evidence not adversely affecting fairness of trial — Police acting in good faith — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 
The accused was charged with impaired driving causing death following an accident in which two of his passengers were killed. He took an A.L.E.R.T. test after the accident pursuant to a properly-made demand and the machine registered a "warn", indicating that the accused's blood alcohol level was between .05 and .1. The police officer had no reason to believe that the accused was impaired and no grounds to make a breathalyzer demand. However, he and another police officer who was a friend of the accused's father suggested that a breathalyzer test might be useful in the event of a civil lawsuit against the accused. The accused was not told that the results might also be of assistance to the police in their investigation, nor was he told that his passengers had died. The accused's father arrived at the scene and also advised the accused to take a breathalyzer test. Before taking the sample of the accused's breath, the police officer advised the accused that he did not have to provide the sample and the accused responded that he was aware of that. The breathalyzer reading, to everyone's surprise, was .128. It was subsequently discovered that the A.L.E.R.T. machine had not been properly calibrated and had given an erroneous reading. 

The trial judge rejected the accused's argument that the taking of the breath sample amounted to a "seizure" within the meaning of s. 8 of the Canadian Charter of Rights and Freedoms, that he had not given his informed consent to the taking of the sample, and that the seizure was unlawful and therefore unreasonable. The accused was convicted. He appealed. 

Steps Required for Valid Consent According to Wills;

In my opinion, the application of the waiver doctrine to situations where it is said that a person has consented to what would otherwise be an unauthorized search or seizure requires that the Crown establish on the balance of probabilities that: 

(i) there was a consent, express or implied; 

(ii) the giver of the consent had the authority to give the consent in question; 

(iii) the consent was voluntary in the sense that that word is used in Goldman, supra, and was not the product of police oppression, coercion or other external conduct which negated the freedom to choose whether or not to allow the police to pursue the course of conduct requested; 

(iv) the giver of the consent was aware of the nature of the police conduct to which he or she was being asked to consent; 

PRIVATE
(v)

the giver of the consent was aware of his or her right to refuse to permit the police to engage in the conduct requested; and,


(vi) the giver of the consent was aware of the potential consequences of giving the consent.
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Evidence Defined as it relates to section 487 C.C.





CanadianOxy Chemicals Ltd. v. Canada (Attorney General) – Supreme Court of Canada
Criminal law — Search and seizure — Search warrants — Criminal Code authorizing issuance of warrants to search for "evidence with respect to the commission of an offence" — Whether provision authorizes granting of warrants to search for and seize evidence of negligence going to defence of due diligence — Criminal Code, R.S.C., 1985, c. C-46, s. 487(1)(b). 

A. The Ordinary Meaning of the Words 

On a plain reading, the phrase "evidence with respect to the commission of an offence" is a broad statement, encompassing all materials which might shed light on the circumstances of an event which appears to constitute an offence. The natural and ordinary meaning of this phrase is that anything relevant or rationally connected to the incident under investigation, the parties involved, and their potential culpability falls within the scope of the warrant. 
Canadian Oxy SCC




Exigent Circumstances – seizure of evidence alone without warrant in exigent circumstances will almost always be excluded if that seizure involves entry to a residence (See also R. v. Feeney)





Silveira      (R. v. Silveira – Supreme Court of Canada)

Constitutional law -- Charter of Rights -- Unreasonable search and seizure -- Exigent circumstances -- Admissibility of real evidence if search unlawful -- Police entering house to protect real evidence while waiting for issuance of search warrant -- Search conducted and evidence seized only after warrant issued -- Whether or not search and seizure contrary to s. 8 of Charter -- If so, whether admission of evidence would bring administration of justice into disrepute -- Canadian Charter of Rights and Freedoms, ss. 8, 24(2) -- Narcotic Control Act, R.S.C., 1985, c. N-1, ss. 10, 12.

The police arrested appellant during an undercover drug operation which had indicated that a cache of cocaine for trafficking purposes was located in appellant's house. The police delayed obtaining a search warrant for the house until after the arrest in order, they said, not to be accused of presenting stale information to the justice of the peace. To prevent the destruction or the removal of the evidence between the time of the arrest and the arrival of the search warrant, officers attended at appellant's house, knocked, identified themselves, and entered without an invitation with guns drawn. They then checked the premises for weapons, holstered their weapons, confined the occupants to the house and advised them to continue with their activities. The judicial officer issuing the warrant was not informed of the occupation of the house by the police. Cocaine and cash, some of it marked money used by the undercover police to buy cocaine on earlier occasions, were discovered on the search and seized, but no weapons were found.

Appellant, when in police custody, was told that the house had been occupied. He was not allowed to contact his lawyer, however, until he provided police with the combination of the locked bag where the drugs and drug money were found.

The entry into the house was conceded on appeal to be in violation of the s. 8 Charter right to freedom from unreasonable search and seizure. Both the trial judge and the Court of Appeal decided that admission of this evidence would not bring the administration of justice into disrepute and was therefore admissible under s. 24(2) of the Canadian Charter of Rights and Freedoms. At issue here was whether this determination was wrong.

Held (La Forest J. dissenting): The appeal should be dismissed.

Per Sopinka, Gonthier, Cory, Iacobucci and Major JJ.: The warrantless entry by the police to secure the premises and prevent the destruction of evidence was, notwithstanding their good intentions, a form of search which was not authorized by law and infringed the appellant's s. 8 Charter rights. No artificial division could be drawn between the entry into the home by the police and the subsequent search of the premises made pursuant to the warrant because the two actions were so intertwined in time and in their nature.

R. v. Kokesch was distinguishable. The illegal entry by the police here was to protect real evidence and was not analogous to the perimeter search conducted in R. v. Kokesch, which resulted in the acquisition of enough evidence by the police to obtain a search warrant.

The three primary factors which should guide the consideration of a court in determining whether evidence should be excluded under s. 24(2) of the Charter are: (a) the effect of the admission of the evidence on the fairness of the trial; (b) the seriousness of the Charter breach; and (c) the effect of excluding the evidence on the justice system's repute. Findings of the courts below pertaining to s. 24(2) issues should not be overturned absent some apparent error as to applicable principles or rules of law or unless those findings are unreasonable.

Section 24(2) of the Charter should not be used as a matter of course to excuse conduct which has in the past been found to be unlawful. The entry and search of a dwelling-house without a warrant is a very serious breach of the Narcotic Control Act and the historic inviolability of a dwelling-house. In the future, even if such exigent circumstances exist, the evidence would likely be found inadmissible under s. 24(2).

Here, the evidence seized as a result of the search was real evidence that existed in the appellant's residence. It would inevitably have been discovered in a search of those premises. Its admission cannot conceivably be thought to affect the fairness of the trial adversely.

For the police to enter a dwelling-house without a warrant flies in the face of the provisions of the Narcotic Control Act and denies the historical and fundamental importance of a person's home. Yet, exigent circumstances did exist: the nature of the crime, the public arrests near the dwelling-house and the belief by the police that they needed to enter the house in order to preserve the evidence while they awaited the search warrant which they believed to be on the way. The Charter violation was rendered less serious in light of the particular facts of this case.

If the urgent emergency circumstances are such that the police are required to enter a dwelling without a warrant to preserve evidence, the question as to whether or not the serious nature of the breach would render the evidence obtained in a subsequent search inadmissible will have to be carefully considered on a case-by-case basis. Such evidence will in future be admitted only in rare cases. It would be preferable for the police to obtain a search warrant prior to the arrest even if it was on more limited information. An explanation to the trial court concerning the need for speed in searching the premises may often satisfactorily answer any allegations that the warrant is so stale-dated as to be ineffective. Now the police may be able to obtain a search warrant by telephone by making use of s. 487.1 of the Criminal Code.

Drug trafficking is a serious crime and the evidence seized was vital to the proof of the case against the appellant. The admission of the evidence would not have an adverse effect upon the reputation of the administration of justice.

Per L'Heureux-Dubé J.: No violation of s. 8 of the Charter occurred given the exigent circumstances. The police not only had reasonable and probable cause for the arrest of the appellant but also had reasonable and probable grounds to believe that they would find drugs in his house. The police acted reasonably upon entry of the premises and were not found to have acted in bad faith. Moreover, the search of the premises did not start, nor was one attempted, before a search warrant was obtained. In fact, the police entered the appellant's dwelling-house not for the purpose of searching for narcotics but rather for securing the premises while awaiting a search warrant.

Concessions of law are not binding on courts. The concession made here, that the entry infringed s. 8 of the Charter, was unacceptable and constituted an error of law. Exigent circumstances, both under the common law and under the Charter, constitute an exception to the ancient maxim "a man's home is his castle" which underlies the finding of a serious s. 8 Charter violation. The Crown bears the onus of demonstrating that exigent circumstances justified the entry by the police.

An inquiry into the common law is required in this regard because s. 10 of the Narcotic Control Act neither eliminates the common law exceptions relative to exigent circumstances nor deals with entries into private dwellings under exigent circumstances. Neither s. 10 nor the common law precludes warrantless police entries in exigent circumstances. A warrantless entry into a private dwelling, be it under the common law or under the Charter, requires lawful justification and the exigent circumstances that were clearly found to have existed justified the entry here. The entry accordingly did not infringe s. 8 of the Charter.

A lower expectancy of privacy exists in the workplace. The level of expectation of privacy in the context of the business of trafficking in drugs is no different from that of a legitimate business, whether it be conducted from the home or on business premises. The Charter was not intended to protect blindly privacy interests claimed in the context of criminal activities played out within one's home. Given his criminal activities, the accused had an objectively low expectation of privacy within his dwelling.

If a Charter violation had occurred, the evidence should not be excluded under s. 24(2) of the Charter.

Per La Forest J. (dissenting): The Crown properly conceded that the appellant's constitutional right to be secure against an unreasonable search and seizure had been breached. The very statute the police were attempting to enforce made it abundantly clear that the police may only enter a dwelling "under authority of a warrant" issued by a justice. It thus violated s. 8 of the Charter. The police action of securing the entire household constituted a search, or at the very least, a seizure. It is difficult to see on what authority the police could hold the occupants of the house under "house arrest" in their own home with or without a search warrant and they had no reasonable grounds to believe any of them were involved in the crime under investigation.

The distinction between the initial police entry to secure the house and the subsequent search after the search warrant was granted and produced at the house is unrealistic. The seizure of the house and the ensuing search were part of a single operation aimed at finding evidence to confirm the previously monitored drug transactions.

The objective expectation of privacy of the appellant was high. The fact that one is not home does not reduce but rather reinforces the notion that the police cannot be permitted unauthorized powers of entry. More than the opportunity to destroy the evidence was lost -- appellant, and society, lost the security guaranteed by the Charter that the police will not invade a private house without conforming to the established law.

Absent clear statutory language, the police have no power to enter a dwelling-house to conduct a search without a warrant. The search therefore violated both the s. 10 of the Narcotic Control Act and s. 8 of the Charter.

The presence of exigent circumstances was not a relevant consideration under s. 8. Urgent situations may, along with other circumstances, be considered in assessing the seriousness of the Charter breach in the course of considering whether evidence gathered as a result of such breach should be admitted into evidence under s. 24(2) of the Charter but an examination under that provision presupposes a Charter breach. The "exigent circumstances" here arose solely out of the manner in which the police chose to structure the operation; they created their own.

The findings of the courts below regarding s. 24(2) issues are ordinarily accorded considerable deference. That is not so, however, where such findings flow from errors in the applicable principles.

There was a sufficient temporal connection between the warrantless search and the evidence ultimately obtained to require an analysis under s. 24(2) of the Charter. The Charter violation occurred in the course of obtaining the evidence. The initial entry, the seizure of the house and its occupants and the finding of the evidence can only be seen as part of one continuous transaction.

A number of criteria can be examined in determining whether the admission of evidence obtained in violation of a Charter right should be rejected as tending to bring the administration of justice into disrepute. These are frequently grouped as: (1) those affecting the fairness of the trial; (2) those relating to the seriousness of the Charter violation; and (3) those relating to the effect on the reputation of justice. The evidence should be rejected if its admission would result in an unfair trial. It may also be rejected if the breach is serious even without causing the trial to be unfair. The most important criteria in this case concern the good faith of the police, the circumstances of urgency, and the availability of other investigative techniques.

At best, without engaging in an ex post facto analysis, it can be assumed that the evidence would probably have been found. While the admission of the real evidence of the cocaine and drug money would be unlikely to affect the fairness of the trial, buttressing this conclusion with hindsight is indicative of precarious logic.

The right to privacy in one's home is one of a fundamental nature and was seriously breached by the police when they entered without a warrant. The exceptional and rare indicia that might permit the admission of evidence obtained through such a breach are not present.

The trial judge made no finding that the police acted in good faith, and considerable evidence indicates the contrary. The officers seemed, at best, ill-informed about the extent of their authority and ought to have known both that a warrantless entry was "highly unorthodox" and that the Charter guaranteed the right to be secure from unwarranted police entry. Their conduct was so lax to be unacceptable. The manner in which the police procured the warrant is open to serious criticism in that information about the police occupation of the house should not have been withheld from the judicial officer issuing the warrant. The seriousness of the breach was further exacerbated by the attempt by police to have the appellant incriminate himself while he was in custody and had not yet had an opportunity to speak to a lawyer. By informing the appellant that police were inside his house in order to solicit a confession or further evidence to buttress the warrant they had yet to acquire, the police unacceptably manipulated the fears and concerns of the appellant for the members of his family who were present in the house. The denial of the appellant's right to telephone counsel from the time of his arrival at the police station until after he had provided the combination to the locked gym bag containing the cocaine and drug money was yet another component in a continuing pattern of disregard for the rights of the appellant.

A reasonable way of proceeding with the request for the warrant would have been to alert the issuing justice before the arrests that additional information relevant to the proposed search might be gained during the apprehension of the suspects. The police would then supply this information to the justice as soon as possible. Absent true exigent circumstances, the Narcotic Control Act and the Charter mandate that it is the only way to proceed. This conclusion is reinforced by Parliament's provision in the Criminal Code for telewarrants. The fact that the police had available permissible and practical techniques for conducting their investigation in conformity with the Charter, but chose instead to sequence their operations in a manner that seriously offended fundamental liberty interests, further exacerbates the severity of the Charter breach. The cumulative evidence of a poorly managed operation, a glaring pattern of disregard for Charter-protected interests and an ignorance of the necessity to apprise a judicial officer fully of all relevant information when seeking a warrant were striking.

Urgency is a factor affecting the seriousness of the Charter breach to be weighed under s. 24(2) of the Charter. Here, the exigency existed as the direct result of the manner in which the police chose to structure their operation. The police could have sought a warrant before the take-down but instead created their own exigency in their sequencing of the arrests. Public arrests are not an unusual occurrence justifying a claim of exigent circumstances.

The attempt to link drugs automatically to the possible presence of firearms so as to ground a claim of exigent circumstances as justification for pre-warrant securing of premises should be resisted. Officers who enter a house without a warrant cannot be in a better position to ensure their safety than if they enter with a warrant. A general suspicion that firearms may be present should not be used to bolster a claim of urgency.

The illicit drug trade is odious and poses a grave threat to society. All reasonable steps must therefore be taken to eradicate it. But the desirability of these efforts, no matter how grave the threat, cannot make the courts deviate from their high duty to ensure that those who wield power on behalf of the state do so within the limits of the Charter. To consider constitutional guarantees as bothersome technicalities is far more destructive in the long term than the momentary evil sought to be prevented. The evidence of the drugs and money must be excluded. To apply a less exacting standard concerning the exclusion of evidence for crimes involving drugs than for other offences would not enhance the reputation of justice.

The concept of exigent circumstances allows the courts, on rare occasions, to permit the admission of evidence despite its being obtained through a breach of the Charter. That uncommon departure cannot be permitted to operate where it is feasible to obtain prior judicial authorization for a search. To expand exigent circumstances to include police created emergencies, whether arising from bad faith or gross ineptitude, is to undermine seriously the requirement that judicial authorization is required before an entry onto private premises can be made. The long term impact of allowing police practices creating exigent circumstances where minimal foresight could have avoided them dictates that the evidence in this case must be excluded. To admit this evidence would bring the administration of justice into disrepute; it must be excluded under s. 24(2) of the Charter.
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Expectation of Privacy





Belnavis     (R. v. Belnavis - S.C.C.)
Constitutional law — Charter of Rights — Unreasonable search and seizure — Car stopped for speeding — Officer looking for car's documentation and questioning passenger — Stolen goods contained in garbage bags found in car — Driver and passenger charged with possession of stolen goods — Whether the driver and the passenger had reasonable expectation of privacy engaged by the search and seizure — If so, whether the evidence should be excluded under s. 24(2) of the Charter — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 
Belnavis SCC




Boersma (R. v. Boersma)
Constitutional law -- Charter of Rights -- Unreasonable search and seizure -- Cultivation of marihuana -- Plants cultivated in plain sight on Crown land -- No reasonable expectation of privacy -- Accused not entitled to protection of s. 8 of Canadian Charter of Rights and Freedoms.
Boersma SCC




Caselake     (R. v. Caselake – Supreme Court of Canada)
Constitutional law — Charter of Rights — Search and seizure — Inventory search of accused's car following lawful arrest — Search conducted pursuant to police policy and without warrant or permission — Whether search infringing Charter right to freedom from unreasonable search or seizure — Canadian Charter of Rights and Freedoms, s. 8. 

Admissibility of evidence — Evidence seized as result of inventory search of accused's car following lawful arrest — Search conducted pursuant to police policy and without warrant or permission — Whether evidence found in search in violation of Charter admissible — Canadian Charter of Rights and Freedoms, s. 24(2). 

An RCMP officer, several hours after arresting the accused for possession of narcotics, conducted an inventory search of the accused's impounded car pursuant to police policy and found cash and two individual packages of cocaine. He did not have permission or a search warrant. The accused unsuccessfully appealed his conviction of possession of marijuana for the purposes of trafficking and of possession of cocaine. At issue here was whether the search of the car was consistent with s. 8 of the Canadian Charter of Rights and Freedoms which guarantees the right to be secure against unreasonable search or seizure, and if not consistent, whether the evidence should have been admitted. 
Caslake SCC




Edwards     (R. v. Edwards – Supreme Court of Canada) – Steps to determine Reasonable Expectation of Privacy
Constitutional law — Charter of Rights — Unreasonable search and seizure — Evidence — Admissibility — Search of apartment of third party — Real evidence seized and admitted — Whether or not accused can challenge admission of evidence obtained as a result of a search of third party's premises — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 

The accused was convicted of possession of drugs for purposes of trafficking. He had been suspected of drug dealing out of his car using a cellular phone and of keeping the drugs at his residence or at his girlfriend's apartment. The police arrested him on a traffic offence. Two officers later called at his girlfriend's apartment and gained her cooperation through a number of statements, some of which were lies and half-truths -- the evidence was conflicting as to whether they were made before or after the officers were admitted to the apartment. Once inside, the accused's girlfriend directed them to the location of a significant cache of drugs. She was arrested a short time later but the charges against her were later dropped. At no time prior to being taken into custody was she advised of her right to refuse entry to the police or of her right to counsel. At the police station, she gave a statement naming the accused as the person who put the drugs in her apartment. At trial and on appeal, the accused denied being the owner of the drugs. The accused's appeal from conviction was dismissed with a dissenting opinion which found a reasonable expectation of privacy giving rise to the possibility of an infringement of his s. 8 Charter rights against unreasonable search or seizure. The appeal as of right to this Court was limited to this issue. 
Edwards SCC




Hutchings     (R. v. Hutchings – B.C. Court of Appeal)

Narcotic control — Issue of search warrants — Contents of information — Power of search — Scope of power — Persons authorized to search — Civil rights — Security of the person — Lawful or reasonable search — Search of private land and buildings. 

Appeal by the accused, Hutchings, from conviction. An informant provided information about an alleged cannabis cultivation operation in a barn. A description of the person and the property was given to the RCMP. They set up surveillance of the property, but saw nothing indicating that the barn was used for cultivation purposes. The RCMP contacted BC Tel which verified that the phone was registered to Hutchings' sister. Hydro records showed that the barn's electrical consumption was low. A hydro official determined that electrical power was being diverted. The RCMP obtained and executed two search warrants for the house and barn. They seized cannabis plants, bulk cannabis and growing equipment from the barn. Hutchings was arrested for theft of power and cultivation. He alleged that the police breached his rights by obtaining private telephone information, that the aerial observation violated his rights, that the search of Hydro records breached his rights, and that the hydro official's inspection of the barn violated his rights. He challenged the validity of the search warrant for the barn. 

HELD: Appeal was dismissed. 

The telephone number disclosed no personal information of Hutchings' life, and it did not qualify as information for which he had a reasonable expectation of privacy. Hutchings had no reasonable expectation of privacy regarding the escape of heat from the barn. The trial judge reviewed the Information upon which the warrant to search the hydro records was issued. He properly concluded that it was validly issued. There was no reasonable expectation of privacy respecting such records. Hutchings' reasonable expectation of privacy, with respect to the property, was qualified by the hydro Tariff which gave hydro officials a right of entry. There was sufficient admissible evidence in the Information to justify the issuance of the warrant for the barn.. 
HutchingsBCCA




Lillico     (R. v. Lillico – Ontario Court General Division)

Charter of Rights — Search and seizure — Confidential information — Accused suspected of having converted funds to his own use — Police officers contacting security officer at bank and determining that cheque from victim had been deposited to accused's account and that there was significant activity in account thereafter — No further details as to manner in which money disbursed disclosed — Police subsequently obtaining warrant to obtain accused's bank records — Disclosure of general information not constituting infringement of privacy so as to attract protection of Charter guarantee against unreasonable search and seizure — Bank record admiss ible — Canadian Charter of Rights and Freedoms, s. 8. 

At the accused's trial on a charge of theft, the Crown sought to introduce bank records which had been seized pursuant to a search warrant. Prior to obtaining the search warrant the police had learned that the alleged victims had given the accused a cheque for $100,000 to be used for a specific purpose. According to the victims, however, the accused had failed to account for the moneys which he had been given. A police officer contacted a security officer at the accused's bank and learned that the $100,000 cheque had been deposited in the accused's account and that subsequently there was a great deal of activity in the account. No further particulars were disclosed to the police. At trial, the accused argued that the bank records should be excluded because the accused's rights under s. 8 of the [page91] Canadian Charter of Rights and Freedoms were infringed when the police obtained the confidential information concerning the accused's account without a search warrant. 

On the trial of the accused for theft, held, the application to exclude evidence should be dismissed. 

It is an implied term of the contract between a bank and its customer that the bank will not divulge information about the state of the customer's account or any of the transactions, or any information relating to the customer acquired through the keeping of the account, unless the bank is either compelled by a court order to do it, or the circumstances give rise to public duty of disclosure. In addition, there is an inherent privacy interest in information which may attract the protection of s. 8 of the Canadian Charter of Rights and Freedoms. To be protected, however, the information must be of a confidential or personal nature. Disclosure of only the most general information by confirming only that a particular cheque was deposited into the customer's account and that there was subsequent activity in the account, does not threaten the biographical core of personal information which is inherent in the meaning of the phrase ''private and confidential''. Accordingly, the disclosure of the information in this case did not constitute an infringement of the privacy of the accused so as to attract the protection of s. 8 of the Charter. The police obtained the information lawfully, and the disclosure made by the bank employee did not constitute a breach of s. 8. There was, therefore, no basis for excluding the evidence subsequently obtained as a result of the execution of the search warrant. 
Lillico OCJ




Nicolosi     (R. v. Nicolosi – Ontario Court of Appeal)

Charter of Rights and Freedoms — Search and seizure — Impounding of motor vehicle without proper licence plate constituting seizure for purposes of s. 8 of Charter — Taking vehicle into custody and searching interior of impounded vehicle for purpose of itemizing visible valuables authorized by s. 221 of Highway Traffic Act — Section 221 not unconstitutional — Owner or driver having minimal or no expectation of privacy in impounded motor vehicle and its contents — Entry by police officer into vehicle for purpose of itemizing visible valuables not contrary to s. 8 of Charter — Highway Traffic Act, R.S.O. 1990, c. H.8, s. 221 — Canadian Charter of Rights and Freedoms, s. 8. 

The accused was charged with possession of an unregistered firearm, which was found in his car after the car was impounded by the police. The police stopped the accused for driving in a reckless manner and discovered that his licence and registration were expired and that his licence plate did not have a proper validation sticker. A CPIC inquiry revealed an outstanding warrant for driving without insurance. The accused became abusive shortly after he was stopped and insisted that he wanted to leave. The officers arrested the accused on the warrant and impounded his car, which was taken to a nearby police station. Acting under guidelines issued by the chief of police (which required that officers impounding a vehicle examine its interior for loose property of apparent value), a police officer entered the front passenger's seat of the vehicle and observed a handgun lying between the two front seats. He noted that the serial numbers on the gun were obliterated and that the gun was loaded. 

At trial, the accused argued that the gun was discovered as a result of an unreasonable search contrary to s. 8 of the Canadian Charter of Rights and Freedoms and that it should be excluded from evidence under s. 24(2) of the Charter. The trial judge rejected that submission and convicted the accused. The accused appealed. 

Held, the appeal should be dismissed. 

The taking of possession and control of the accused's car by the police constituted a seizure within the meaning of s. 8 of the Charter. While a motorist has a reduced expectation of privacy while operating a motor vehicle on a public thoroughfare, it cannot be said that he or she has no expectation of privacy. Whatever the parameters of that reduced expectation of privacy, they extend to a reasonable expectation by the motorist that he or she will maintain possession and custody of the vehicle. The seizure was authorized by s. 221 of the Highway Traffic Act, which provides that a police officer who discovers a vehicle without proper number plates may take the vehicle into the custody of the law and may cause it to be taken to and stored in a suitable place. Section 221 is not unconstitutional. There is nothing arbitrary or unreasonable in a statute which authorizes the police to regulate the use of public roadways by removing vehicles which have no business on those roadways in the firs t place. Section 221(1) does not demand the impounding of all such vehicles regardless of the circumstances of an individual case. It merely gives the police the power to impound all improperly licensed vehicles. While that power can be abused, the possibility of abuse does not render the statute unreasonable. The trial judge properly found that the combination of the accused's aggressive driving, hostile manner, failure to keep his car turned off, statement that he wanted to leave, coupled with the hour of the day and the accused's numerous breaches of licensing, registration, insurance and driving laws all made it reasonable for the police to impound his vehicle. The police conduct fell within the four corners of s. 221(1) of the Highway Traffic Act and did not amount to an unreasonable exercise of the power granted by that section. The seizure of the vehicle did not violate s. 8 of the Charter. 

The determination of whether an accused has a reasonable expectation of privacy is made by reference to the totality of the circumstances. In this case, the accused was under arrest and the police had assumed lawful custody of his vehicle for the purpose of removing it from the road, taking it to a storage area and storing it in a suitable place. Those factors significantly reduced the already relatively modest reasonable expectation of privacy that the accused had with respect to his vehicle. No one in the position of the accused could reasonably expect that the police would not enter the vehicle while the vehicle was in the custody of the law. Absent a reasonable expectation that the police or their agents would not enter the vehicle while it was in their custody, the accused could not establish a reasonable expectation of privacy with respect to any of the contents of the vehicle which were plainly visible upon entering the vehicle. The actions of the police officer in entering the vehicle did not infringe the accused's reasonable expectation of privacy and did not violate s. 8 of the Charter. 

If the police officer's actions in entering the car did interfere with the accused's reasonable expectation of privacy, those actions constituted a warrantless search which was constitutional only if it was authorized by law and if that law and the search itself were reasonable. The reasonableness standard established by s. 8 is sensitive to the context in which the impugned search takes place. The nature of the duty performed by the state agent and the purpose behind the search or seizure are crucial considerations when assessing the constitutional legitimacy of a particular search or seizure. Concepts like reasonable and probable grounds, articulable cause and prior judicial authorization, which are touchstones of reasonableness in the investigative context, will have less and perhaps no relevance where a search or seizure occurs in an entirely different context. In this case, the police officer's examination of the interior of the accused's vehicle had nothing to do with the investigation of a possible c rime or even with the monitoring of compliance with the regulatory scheme of the Highway Traffic Act. The officer's sole purpose in entering the vehicle and visually examining the contents was to create a written record of any items in plain view with apparent value. The police were authorized under s. 221(1) of the Highway Traffic Act to take the vehicle into the custody of the law. Doing so involved the preservation and safekeeping of the vehicle and its contents. Entering the vehicle for the purpose of itemizing visible property of apparent value was entirely in keeping with the responsibility to safeguard the vehicle and its contents while they were in the custody of the law. The trial judge concluded that the subsequent search of the vehicle was not a ruse but rather the fulfilment of what they understood to be the proper administrative procedure following the seizure of the car. The police officer's conduct in this case was authorized by s. 221(1) of the Highway Traffic Act. Section 221(1) is not itself unreasonable. There is nothing unreasonable in a statutory provision which authorizes the police to enter a vehicle for the purpose of cataloguing visible contents when the police are under a responsibility to safeguard that property while it is in their custody. The accused's rights under s. 8 of the Charter were not violated. 
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Plant     (R. v. Plant – Supreme Court of Canada)

Charter of Rights — Search and seizure — Warrantless search — Check of computerized information in possession of public institution — Police receiving ''Crime Stoppers'' tip that residence being used to cultivate marijuana — Police accessing utilities commission computer and determining residence using high volume of electricity — Following warrantless perimeter search police obtaining search warrant — Accessing of computer not constituting search protected by Charter — Sufficient information other than from warrantless perimeter search to justify issuance of search warrant — Search warrant valid — Narcotic Control Act, R.S.C. 1985, c. N-1, s. 10 — Canadian Charter of Rights and Freedoms, s. 8. 

Charter of Rights — Enforcement of rights — Exclusion of evidence — Unreasonable search and seizure — Police conducting warrantless perimeter search prior to obtaining search warrant — Information obtained as result of warrantless perimeter search to be excluded in determining validity of warrant — Warrant valid — Evidence obtained as result of execution of warrant should not be excluded notwithstanding prior unreasonable perimeter search — Police acting in good faith and real evidence obtained — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 
At the accused's trial on a charge of cultivating marijuana, the Crown relied upon evidence obtained as a result of execution of a search warrant under the Narcotic Control Act, R.S.C. 1985, c. N-1. Earlier in the day prior to obtaining the search warrant the police had received a ''Crime Stoppers'' tip which described in some detail a house where marijuana was being grown. A police officer conducted a reconnaissance of the area and located the exact street address of the house. The police officer then used a computer terminal in the police station which was linked to the city utilities main-frame computer and which allowed the police to check electrical consumption at a specified address after entering a password. The police officer was able to determine that the consumption at the address was four times the average use. Later in the day, two police officers entered onto the property and conducted a perimeter search and made certain observations which were consistent with cultivation of marijuana in the basement of the premises. The officer then prepared an information to obtain a search warrant and the warrant was issued. The information to obtain the warrant implied that the informer had identified the exact street address of the premises. The accused was convicted at trial and his appeal from conviction was dismissed by the Alberta Court of Appeal. 

On further appeal by the accused to the Supreme Court of Canada, held, the appeal should be dismissed. 

Per Sopinka J., Lamer C.J.C., La Forest, Gonthier, Cory and Iacobucci JJ. concurring: the warrantless perimeter search of the accused's residence was unlawful and unreasonable and violated s. 8 of the Canadian Charter of Rights and Freedoms. There was nothing to suggest that any exigent circumstances justified a perimeter search without a warrant. 

The act of accessing the computerized records of the city utilities commission did not violate s. 8 of the Charter. Although s. 8 of the Charter can be engaged in the absence of any proprietary interest, in order for constitutional protection to be extended to commercial records the information seized must be of a personal and confidential nature. Section 8 of the Charter should seek to protect a biographical core of personal information which individuals in a free and democratic society would wish to maintain and control from dissemination to the state. This would include information which tends to reveal intimate details of the lifestyle and personal choices of the individual. The computer records in this case, while revealing the pattern of electricity consumption, could not reasonably be said to [page205] reveal intimate details of the accused's life. As well, the nature of the relationship between the accused and the utilities commission cannot be characterized as a relationship of confidence. The records were not confidential communications. It is generally possible for individuals to inquire with respect to the energy consumption at a particular address. The place and manner in which the information was retrieved in this case indicate that the accused had no reasonable expectation of privacy with respect to the computerized electricity records. The police were able to obtain the information on line by agreement of the commission. The seriousness of the offence, as well, militates in favour of the conclusion that the requirements of law enforcement outweigh the privacy interest claimed by the accused. 

In considering the validity of the search warrant it was proper to take into account the ''Crime Stoppers'' tip, the police reconnaissance, other than the perimeter search, and the results from accessing the utilities commission computer. That evidence was sufficient to justify granting a search warrant. The anonymous tip, although made by an unknown informer, was sufficiently reliable. The misstatement in the information as to the source of the exact street address of the resident did not affect the validity of the warrant. There was no finding that there was a deliberate deception by the police. Accordingly the search warrant was valid and the search which was authorized by the search warrant was reasonable. 

The unreasonable perimeter search should not result in exclusion of the evidence under s. 24(2) of the Charter. Although there was a sufficient temporal connection to the obtaining of the evidence to trigger s. 24(2), admission of the evidence would not bring the administration of justice into disrepute. The evidence which was obtained was real evidence, the admission of which would not tend to bring the administration of justice into disrepute in that the evidence did not depend for its existence on the Charter violation. The police were acting in good faith relying upon the law and s. 10 of the Narcotic Control Act as it was then understood. Before entering the dwelling the police obtained a warrant that was legally and constitutionally valid. There was therefore no flagrant violation of the Charter. 

Per McLachlin J.: In determining whether or not the accessing of the utilities commission computer was an unreasonable search in violation of s. 8 of the Charter, it must be detemined whether there was a reasonable expectation that the information would be kept in confidence and restricted to the purposes for which it is given. The evidence in this case disclosed a sufficient expectation of privacy to require the police to obtain a warrant before eliciting the information. The information was not public since there was no evidence suggesting that the information was available to the public and the police obtained access only by reason of a special arrangement with the utilities commission. A reasonable person looking at the facts would conclude that the records should be used only for the purposes for which they were made, the delivery and billing of electricity. The records, while not as revealing as many types of records, did disclose important personal information. Since there was a reasonable expectation of privacy, the search without a warrant was a violation of s. 8 of the Charter, even though the suspected offence was a serious one. However, there was sufficient other evidence to support the issuance of the warrant and, accordingly, the appeal should be dismissed. 
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Investigative Necessity in Wire Tap Applications 





Araujo     (R v. Araujo)
Interception of private communications — Review of authorization — Investigative necessity — Test of investigative necessity requiring that, practically speaking, there be no other reasonable means of investigation in particular circumstances of case — Court of Appeal erred in considering investigative necessity in terms of whether wiretapping was most effective means of investigation — However, facts set out in affidavit meeting standard of investigative necessity — Proper to consider objective of police investigation as being higher-ups in drug ring in considering investigative necessity requirement — Police having more need for wiretapping given that they were trying to catch those in charge of drug trafficking operation — Cr. Code, s. 186(1). 

Affidavit in support of wiretap authorization should set out facts fully and frankly, in clear and concise manner — Boiler-plate language should be avoided — Preferable that affidavits be tendered from those with best first-hand knowledge of facts — Cr. Code, s. 186(1). 

Court reviewing authorization must determine whether there was at least some evidence that might reasonably be believed on basis of which authorization could have issued — Erroneous information must be excluded from consideration — However, if erroneous information resulted from good faith error in [page450] drafting of affidavit material, reviewing court may consider evidence tendered on voir dire to amplify material originally presented on application for authorization — However, amplification of record on review must not be used to circumvent requirement of prior authorization — Adverse finding with respect to police officer's credibility in explaining error in affidavit not constituting basis to make global finding against entire affidavit — Affidavit would have provided ample evidence to issuing judge and evidenced existence of probable grounds and investigative necessity even without erroneous information — Furthermore, given nature of error, amplification would allow for erroneous information to be corrected — Authorization properly issued — Cr. Code, s. 186(1). 
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Garofoli     (R. v. Garofoli – Supreme Court of Canada)
Criminal law -- Interception of private communications -- Access to sealed packet -- Validity of wiretap authorizations -- Grounds for challenging authorizations and appropriate remedies -- Protection of identity of informers -- Editing of affidavits -- Entitlement of accused to cross-examine on affidavits -- Criminal Code, R.S.C. 1970, c. C-34, Part IV.1.

Criminal law -- Interception of private communications -- Admissibility of evidence -- Relationship between s. 178.16 of Criminal Code and s. 24(2) of Canadian Charter of Rights and Freedoms.

Constitutional law -- Charter of Rights -- Unreasonable search and seizure -- Interception of private communications -- Judge failing to include minimization clause in wiretap authorizations -- Whether authorizations violate s. 8 of Canadian Charter of Rights and Freedoms.

Appellant was charged with conspiring to import a narcotic. The evidence against him was derived largely from private communications intercepted pursuant to wiretap authorizations. At the conclusion of a voir dire to determine the admissibility of the intercepted communications, the trial judge refused to order the opening of the sealed packets containing the affidavits upon which the authorizations were granted and found the wiretap evidence to be admissible. He convicted appellant. Relying on its decision in Playford, released after the trial judge's ruling, the Court of Appeal found that appellant was entitled to have access to the sealed packets. The affidavits were edited to protect confidential informants and then released to him. The court found that the editing did not impair counsel's ability to determine the facial validity of the affidavits, that the affidavits set out sufficient indicia of reliability of the informant involved, and that they set out ample facts to meet constitutional requirements for a reasonable search and seizure. Since appellant had not shown that the affiant had made a false statement knowingly and intentionally, or with reckless disregard for the truth, he was not entitled to cross-examine him. The court concluded that the trial judge's refusal to permit appellant to have access to the affidavits did not result in a miscarriage of justice and upheld the conviction. The main issues on this appeal are whether the accused is entitled to access to the material in the sealed packet; on what terms an accused may challenge an authorization for wiretap; special requirements relating to informants; the procedure for editing affidavits in the sealed packet; whether the accused is entitled to cross-examine on the affidavits; and whether the authorizing judge's failure to include a minimization clause resulted in authorization of an unreasonable search and seizure in violation of s. 8 of the Canadian Charter of Rights and Freedoms.
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Law Office Searches





Fink     (R. v. Fink – Ontario Court of Appeal)
Charter of Rights and Freedoms--Search and seizure--Law office search--Provisions of s. 488.1 of Criminal Code setting out procedure to be followed in seizing documents in possession of lawyer impairing solicitor-client privilege to more than minimal extent--Provisions violating s. 8 of Charter and not saved under s. 1--Section 488.1 of Criminal Code of no force or effect--Canadian Charter of Rights and Freedoms, ss. 1, 8 --Criminal Code, R.S.C. 1985, c. C-46, s. 488.1. 

Professions--Barristers and solicitors--Solicitor-client privilege--Law office search--Provisions of s. 488.1 of Criminal Code setting out procedure to be followed in seizing documents in possession of lawyer impairing solicitor-client privilege to more than minimal extent--Provisions violating s. 8 of Charter and not saved under s. 1--Section 488.1 of Criminal Code of no force or effect--Canadian Charter of Rights and Freedoms, ss. 1, 8--Criminal Code, R.S.C. 1985, c. C-46, s. 488.1. 

The accused brought an application for a declaration that s. 488.1 of the Criminal Code, which sets out the procedure to be followed in seizing documents in the possession of a lawyer, violates ss. 7 and 8 of the Canadian Charter of Rights and Freedoms. The application was dismissed. The accused appealed. 

Held, the appeal should be allowed. 
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Media Searches





CBC New Brunswick     (Canadian Broadcasting Corp. v. New Brunswick (Attorney General - Supreme Court of Canada)

Constitutional law — Charter of Rights — Freedom of the press — Search warrants issued for premises of the press — Alternative sources of information available — Affidavit supporting application not indicating other sources of information — Whether or not search warrant valid — Whether or not Charter right to freedom of the press infringed — Canadian Charter of Rights and Freedoms, s. 2(b). 

Criminal law — Search warrants — Premises of the press — Alternative sources of information available — Affidavit supporting application not indicating other sources of information available — Whether or not search warrant valid — Whether or not Charter right to freedom of the press infringed — Criminal Code, R.S.C., 1985, c. C-46, ss. 487(1)(b), (d), (e) — Canadian Charter of Rights and Freedoms, s. 2(b). 
Appellant's reporters videotaped a demonstration during which a company guardhouse was destroyed. Police, including identification specialists, were present. The RCMP sought a search warrant to seize these tapes. The sworn information or affidavit in support of the warrant explained that other sources of information existed but that they either provided insufficient evidence or were [page460] unavailable or unwilling to testify. The affidavit did not reveal that police identification experts were present at the scene. A justice of the peace issued a search warrant on the basis of the affidavit. The RCMP and appellant's officials agreed that the videotapes should be placed in a sealed envelope to be held by a judge of the Provincial Court until the outcome of these proceedings. 

Appellant successfully brought an application in the Court of Queen's Bench to quash the warrant and to order the return of the seized tapes. The Court of Appeal allowed the Crown's appeal and upheld the issuance of the warrant. At issue here was whether freedom of the press, as protected by s. 2(b) of the Canadian Charter of Rights and Freedoms, requires that a justice of the peace, before issuing a warrant to search media offices, be satisfied that no reasonable alternative source of the information exists. 
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Lessard     (R. v. Lessard – Supreme Court of Canada)B

Constitutional law — Charter of Rights — Freedom of the press — Search warrants issued for premises of the press — Seized videotapes already aired — Affidavit supporting application not indicating other sources of information — Whether or not search warrant valid — Whether or not Charter right to freedom of the press infringed — Canadian Charter of Rights and Freedoms, ss. 1, 2(b). 

Criminal law — Search warrants — Premises of the press — Seized videotapes already aired — Affidavit supporting application not indicating other sources of information available — Whether or not search warrant valid — Whether or not Charter right to freedom of the press infringed — Criminal Code, R.S.C., 1985, c. C-46, ss. 487(1)(b), (d), (e) — Canadian Charter of Rights and Freedoms, ss. 1, 2(b). 

A search and/or seizure on press premises which infringes s. 2(b) can be justified under s. 1 where: 

1) PRIVATE
The search/seizure is necessary because there are no alternative sources for the information required;


2) The importance of the search/seizure outweighs the damage to be caused by the infringement of freedom of the press; and


3) The warrant ensures that the search/seizure interferes with the press's freedom as little as possible.


Given the seriousness of any violation of freedom of the press, the justice of the peace must be satisfied that the special requirements for the issuance of a warrant of search and seizure against a press agency are clearly established and made out with some particularity. 
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Night Time Searches Must be Justified





Sutherland     (R. v. Sutherland – Ontario Court of Appeal)

The reasons in Hosie called for a renewed sense of responsibility by officers seeking search warrants. What we have here, beyond the reliability issue, is a less than complete investigation, a failure to disclose the informant's criminal record and several other errors referred to earlier. I do not go so far as to find bad faith on the part of the officer, but I do find that he was flagrantly careless and showed no appreciation for the significance of an intrusion upon the privacy of a home. The fact that the intrusion took place at night, without need or justification, simply exaggerates the seriousness of the other defects. Standing by itself, this is the most serious of the violations. As stated earlier, with a properly issued warrant, the officer could have stood at the door of the apartment in the morning and have been reasonably certain that the evidence would be found. 
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Perimeter Searches declared Unconstitutional unless authorized by Warrant





Grant     (R. v. Grant – Supreme Court of Canada)
Constitutional law — Charter of Rights — Unreasonable search and seizure — Cultivation of marihuana — Police conducting perimeter searches of accused's property without a warrant — Narcotic Control Act authorizing warrantless searches of places other than dwelling-houses — Whether provision violates s. 8 of Canadian Charter of Rights and Freedoms — Narcotic Control Act, R.S.C., 1985, c. N-1, s. 10. 

Constitutional law — Charter of Rights — Admissibility of evidence — Bringing administration of justice into disrepute — Police conducting perimeter searches of accused's property without a warrant — Search warrant later obtained partly on basis of information gathered during perimeter searches — Warrantless perimeter searches violating accused's right to be secure against unreasonable search and seizure — Whether search pursuant to warrant reasonable — Whether evidence should be excluded — Canadian Charter of Rights and Freedoms, s. 24(2). 

Criminal law — Search warrant — Validity — Search warrant relating to investigation of offence under Narcotic Control Act issued pursuant to Criminal Code — Whether search warrant valid — Criminal Code, R.S.C., 1985, c. C-46, s. 487 — Narcotic Control Act, R.S.C., 1985, c. N-1, s. 12. 

In a routine roadblock check, a truck driven by the accused was found to contain several items consistent with a marihuana growing operation. The police were later told by a known and previously reliable informant that the accused had been on his way to set up such an operation at the time. They conducted two warrantless perimeter searches of the residence used by the accused, and determined through inquiries of the public utility that recent electrical consumption there had been unusually high. Based on an information that included the information received from the informant, the inquiries made of the electrical utility and the observations made during the two warrantless perimeter searches, the police obtained search warrants pursuant to s. 487 of the Criminal Code which authorized "peace officers" to search the residence and an apartment in which the accused was residing. The accused was arrested and charged with unlawful cultivation of marihuana and possession of marihuana for the purposes of trafficking. On execution of the warrants, the police seized 80 marihuana plants as well as growing equipment, drug-related paraphernalia and documents. The trial judge excluded the evidence seized on the ground that the accused's rights under s. 8 of the Canadian Charter of Rights and Freedoms had been violated and acquitted the accused. The Court of Appeal, in a majority judgement, upheld the acquittals. 

PRIVATE

Held:
The appeal should be allowed.

Section 10 of the Narcotic Control Act ("NCA"), which authorizes a warrantless search of a place other than a dwelling-house where a peace officer has reasonable grounds to believe that it contains a narcotic by means of or in respect of which an offence under the NCA has been committed, should be read down to restrict its availability to situations in which exigent circumstances make it impracticable to obtain a warrant. Exigent circumstances will generally be held to exist if there is an imminent danger of the loss, removal, destruction or disappearance of the evidence if the search or seizure is delayed. While the fact that the evidence sought is believed to be present on a motor vehicle, water vessel, aircraft or other fast moving vehicle will often create exigent circumstances, no blanket exception exists for such conveyances. To the extent that s. 10 purports to authorize searches and seizures on a wider basis, it is in breach of s. 8 of the Charter and inoperable. 

The search warrant in this case was validly issued under s. 487 of the Criminal Code. As a result of the addition of the words "or any other Act of Parliament" in 1985, it is clear that the section applies to proceedings under any federal statute, regardless of whether or not the statute in question also contains search and seizure provisions. This is supported by s. 34 of the Interpretation Act. Section 487 of the Code and s. 12 NCA thus operate simultaneously and provide separate avenues through which police officers may seek prior authorization with regard to narcotic search and seizure operations. 

The warrantless perimeter searches in this case were unreasonable and therefore in violation of s. 8 of the Charter. A warrantless search to be reasonable must be authorized by law, but s. 10 NCA is available only in exigent circumstances, and there were none here. There was no indication that the officers who conducted the searches were unable to obtain a warrant, or that they had a reasonable concern that the narcotics in the residence would be lost, destroyed or removed or would disappear. 

There was sufficient information to support the issuance of the warrant in this case quite apart from the information obtained through the warrantless perimeter searches. Further, the search executed under the warrant was conducted reasonably within the meaning of s. 8 of the Charter. There is a sufficient temporal connection between the warrantless perimeter searches and the evidence ultimately offered at trial by the Crown, however, to require a determination as to whether the evidence should be excluded under s. 24(2) of the Charter. Given that the impugned evidence is real in nature, its admission would not tend to render the trial unfair. Moreover, the police officers acted in good faith, in that they were operating under the assumption that s. 10 NCA provided statutory authority for the warrantless perimeter searches conducted. The violations were serious ones in a number of respects, since they involved trespass by state agents onto private residential property, there was no urgency or necessity to preserve evidence and alternative investigative means were available, but the negative effect of the exclusion of the evidence and the good faith of the officers outweigh the seriousness of the violations, and on balance militate in favour of admission of the evidence. 
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Plain View Doctrine





Longtin     (R. v. Longtin – Ontario Court of Appeal)

Constitutional law — Charter of Rights — Interpretation — Retrospectivity — Charter of Rights requiring that accused be informed of right to retain and instruct counsel — Provision creating new substantive right which can only apply to persons arrested after Charter took effect — Provision not operating retrospectively — Canadian Charter of Rights and Freedoms, s. 10(b). 

R. v. Lee (1982), 1 C.C.C. (3d) 327, 142 D.L.R. (3d) 574, [1983] 1 W.W.R. 379, 17 M.V.R. 173, 30 C.R. (3d) 395, folld 

Constitutional law — Charter of Rights — Interpretation — Retrospectivity — Charter of Rights guaranteeing protection against unreasonable search and seizure — Provision creating new substantive right — Provision not applying retrospectively to searches and seizures prior to proclamation of Charter — Canadian Charter of Rights and Freedoms, s. 8. 

Constitutional law — Charter of Rights — Search and seizure — Items of evidence seized from accused's hotel room after accused initially permitting officer to enter — Officer not having search warrant — Seizure not contravening protection against unreasonable search and seizure — Items in plain view of and seized by police officers otherwise lawfully on premises may be produced in evidence — In any event admission of evidence not bringing administration of justice into disrepute since search prior to proclamation of Charter and following initial consent to entry of premises by accused — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 
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Mellenthin     (R. v. Mellenthin – Supreme Court of Canada)

Constitutional law -- Charter of Rights -- Unreasonable search and seizure -- Motorist stopped in highway spot check program -- No cause for detention other than spot check program -- Motorist questioned and vehicle searched -- Whether motorist detained in the check stop -- Whether unreasonable search by the police -- If so, whether the admission of the evidence would bring the administration of justice into disrepute -- Canadian Charter of Rights and Freedoms, ss. 8, 9, 24(2) -- Highway Traffic Act, R.S.A. 1980, c. H-7, s. 119.

The police directed appellant's vehicle into a check stop set up as part of a program to check vehicles. One of the officers shone a flashlight in the interior of the appellant's vehicle. This was an appropriate action to ensure the safety of the officers conducting the check point. The flashlight inspection revealed an open gym bag on the front seat. The officer asked what was inside the bag, was told food and shown a paper bag with a plastic sandwich bag in it. When the officer noticed empty glass vials, of the type commonly used to store cannabis resin, he asked the appellant to get out of the car, searched the car and found vials of hash oil and some cannabis resin cigarettes. The appellant later gave an incriminating statement at the police detachment.

The trial judge on a voir dire excluded both the physical evidence of the drugs and the statement and acquitted the accused. The Court of Appeal overturned the acquittal and ordered a new trial. At issue here was (1) whether appellant was detained in the check stop, (2) whether there was an unreasonable search by the police, and (3) if so, whether the admission of the evidence would bring the administration of justice into disrepute.

Held: The appeal should be allowed.

Appellant was detained and accordingly could reasonably be expected to feel compelled to respond to questions from the police. A person who is detained can still consent to answer police questions. However, that consent must be one that is informed and given at a time when the individual is fully aware of his or her rights. This was not the situation here. Appellant did not consent either to the questions pertaining to the gym bag or to the physical search.

A visual inspection of the interior of the vehicle would not in itself constitute a search. At night the inspection can only be carried out with the aid of a flashlight and is necessarily incidental to a check stop program carried out after dark.

The subsequent questions pertaining to the gym bag were improper. The officer had no suspicion that drugs or alcohol were in the vehicle or in appellant's possession when the questions were asked. Appellant's words, actions or manner of driving showed no sign of impairment. The primary aim of check stop programs, which result in the arbitrary detention of motorists, is to check for sobriety, licences, ownership, insurance and the mechanical fitness of cars. The police use of check stops should not be extended beyond these aims. Random stop programs must not be turned into a means of either conducting an unfounded general inquisition or an unreasonable search.

The production of the gym bag and its contents did not come with appellant's consent. An arbitrary detention occurred as soon as appellant was pulled over. It can reasonably be inferred that the appellant felt compelled to respond to questions put to him by the police officer. In those circumstances the Crown must adduce evidence that the person detained had indeed made an informed consent to the search based upon an awareness of his or her rights to refuse to respond to the questions or to consent to the search. There is no such evidence here. The appellant felt compelled to respond to the police questions and as a result the search was not consensual.

The police questions pertaining to the appellant's gym bag, the search of the bag and of the appellant's vehicle were all elements of a search. That search, because it was made without the requisite foundation of reasonable and probable grounds, was unreasonable and infringed s. 8 of the Canadian Charter of Rights and Freedoms.

The trial judge acted reasonably in concluding that the evidence (the marijuana) would not have been discovered without the compelled testimony (the search) of the appellant. To search a person who is stopped at a check stop, without any reasonable or probable cause, goes far beyond the purpose and aim of those stops and constitutes a very serious Charter breach. The rights granted to police to conduct check stop programs or random stops of motorists should not be extended.

The unreasonable search carried out here is the very kind which the Court wished to make clear is unacceptable. A check stop does not and cannot constitute a general search warrant for searching every vehicle, driver and passenger that is pulled over. Unless there are reasonable and probable grounds for conducting the search, or drugs, alcohol or weapons are in plain view in the interior of the vehicle, the evidence flowing from such a search should not be admitted. 


The fairness of the trial would be affected if check stops were accepted as a basis for warrantless searches and the evidence derived from them were automatically admitted. To admit evidence obtained in an unreasonable and unjustified search carried out while a motorist was detained in a check stop would adversely and unfairly affect the trial process and most surely bring the administration of justice into disrepute.

Even absent bad faith on the part of the police, the breach was serious. The search, conducted as an adjunct to the check stop, was not grounded on any suspicion, let alone a reasonable and probable cause. It is the attempt to extend the random stop programs to include a right to search without warrant or without reasonable grounds that constitutes the serious Charter violation.
Mellenthin SCC




Reliability of Informants





Hosie     (R. v. Hosie – Ontario Court of Appeal)

Search and seizure — Information for warrant — Sufficiency — Accused charged with cultivating marijuana — Information to obtain warrant suggesting informer had previously proved reliable — Informer unproven and had not previously provided reliable information — Information provided by informer that accused recently moved to particular address and had established marijuana-growing operation not detailed or compelling — Validity of warrant therefore depending upon sufficiency of police investigation to corroborate informer's tip — Utilities commission confirming that accused residing at particular address, that accused and third party had been paying hydro bill for several months, and hydro bill appeared significantly larger than normal — Not sufficiently detailed to qualify as informed opinion corroborating anonymous tip — Fact that accused having dated record for possession of narcotics not rendering information sufficient — When misleading portions deleted from information, insufficient material on which authorizing judge could grant search warrant — Search warrant invalid and search of accused's home unreasonable — Canadian Charter of Rights and Freedoms, s. 8. 

Charter of Rights — Search and seizure — Validity of warrant — Accused charged with cultivating marijuana — Information to obtain warrant suggesting informer previously proved reliable — Informer unproven and had not previously provided reliable information — Information provided by informer that accused recently moved to particular address and had established marijuana-growing operation not detailed or compelling — Validity of warrant therefore depending upon sufficiency of police investigation to corroborate informer's tip — Utilities commission confirming that accused residing at particular address, that accused and third party been paying hydro bill for several months, and hydro bill appeared significantly larger than normal — Not sufficiently detailed to qualify as informed opinion corroborating anonymous tip — Fact that accused having dated record for possession of narcotics not rendering information sufficient — When misleading portions deleted from information, insufficient material on which authorizing judge could grant search warrant — Search warrant invalid and search of accused's home unreasonable — Canadian Charter of Rights and Freedoms, s. 8. 

Charter of Rights — Enforcement of rights — Exclusion of evidence — Unreasonable search resulting from invalid search warrant — Information to obtain warrant reflecting absence of good faith on part of police — Wording of information creating impression that informer had provided information in past which had been verified by police — Informer in fact unproven and had not previously provided reliable information — Wording of information careless and had not accurately set out police officer's knowledge — Serious violation of Charter involving search of home on basis of invalid search warrant — No urgency or need to act to prevent loss of evidence — Defects in search warrant not inadvertent, trivial or technical — Seriousness of [page386] violation not mitigated by good faith of police officer-- Wording of information having effect of misleading justice of peace — Obtaining of search warrant in such manner striking at core of administration of justice-- Evidence excluded — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 

The accused was charged with cultivating marijuana. The Crown's case against the accused depended entirely on evidence seized following the execution of a search warrant at the accused's home. In the information to obtain the search warrant, the police officer stated that an informant had supplied information that the accused was cultivating marijuana in a hydroponic laboratory located in his residence, and that a check with the utilities commission confirmed that the accused resided at the particular address, that he and a third party had been paying the hydro bill for several months, and that the accused's hydro bills appeared to be significantly larger than normal. The information to obtain the search warrant also stated that another source, who was believed reliable, had advised that the accused had recently moved to that address and had established a marijuana-growing operation. It was stated that information supplied by this source, while it had not led to previous arrests, had been confirmed through other sources and otherwise investigated and found to be reliable. It was also stated that the accused had a criminal record which included a charge for possession of a narcotic eight years previously. In the police officer's testimony on the voir dire, held to determine the admissibility of the evidence obtained through execution of the warrant, it was revealed that the second source referred to in the information to obtain the search warrant had not supplied reliable information in the past and was, in fact, unproven. After finding that the search warrant was valid, the trial judge held that in any event he would not have excluded the evidence. 

On appeal by the accused from his conviction for cultivating marijuana, held, the appeal should be allowed and an acquittal entered. 

It was unclear on both the face of the information and from the police officer's evidence whether in fact there were two different sources. In any event, the information supplied to the police officer with respect to the first source was so devoid of detail as to the source and reliability of the information that it might be nothing more than rumour. With respect to the second source referred to, the wording of the information suggested that on previous occasions the source had proved reliable. It was clear from the police officer's testimony on the voir dire that this was not correct. The information that remained was information from an unproven source and was neither detailed nor compelling. There was also no indication as to the informer's source of knowledge, how current the information was, nor was there any way to know whether the informer had obtained the information through personal observation as opposed to rumour or second or third-hand information. Had the informer provided information as to the type of equipment and similar details, then the justice of the peace might have been able to infer that the informer had obtained the information firsthand. Since the credibility of the informants could not be assessed and few details were supplied, a relatively higher level of verification was required. The validity of the warrant thus depended upon the sufficiency of the police investigation to corroborate the informer's tip. Although the fact that the accused and a third party had been paying the hydro bills for several months confirmed the information that the accused had recently moved to that address, the somewhat tentative opinion that the hydro bills appeared to be significantly larger than normal, was not sufficiently detailed, nor was its source sufficiently identified, to be an opinion that supported the allegation that marijuana was being grown in the house. The justice of the peace could not have properly inferred from this the basis of the [page387] opinion, or that the opinion as to the size of the hydro bills, was that of an informed person at the utilities commission. The material placed before the justice was not sufficiently detailed to qualify as an informed opinion that could corroborate the tip. The additional piece of information regarding the accused's eight-year-old record for simple possession of narcotics did not render the information sufficient. When the misleading portions of the information were deleted, there was not sufficient material upon which the authorizing judge could have granted the search warrant. The search warrant was therefore invalid and the search of the accused's home unreasonable. 

The items seized were real evidence and admission of this evidence would not affect the fairness of the trial, as there was no element of self-conscription in the obtaining of the evidence. However, the evidence should be excluded principally because of the seriousness of the violation. The wording of the information to obtain the warrant could only leave the justice with the impression that the particular informer had provided information in the past which had been verified by the police. This wording was at the very least careless, and did not accurately set out the police officer's knowledge with respect to the source referred to. There was no urgency, nor any need to act precipitously to prevent the loss of evidence. The defects in the warrant were not inadvertent, trivial or of a technical nature. The seriousness of the violation was not mitigated by the good faith of the officer. The carelessness in the wording of the information was completely inconsistent with the standard of care expected from any police officer deemed competent to apply for a search warrant, and had the effect of misleading the justice of the peace, who was required to pass upon the sufficiency of the information. The long-term consequences of regular admission of this type of evidence would have highly unfortunate consequences for the administration of justice. In order to avoid disclosure of the identity of informants, courts have sanctioned the use of wording in informations that conveys the officer's belief in the reliability of the informer, provided that some basis for the belief is set out. When a justice of the peace sees language that information comes from ``a reliable source'', or a source that has ``proved reliable on previous occasions'', he must be able to rely upon the accepted and ordinary meaning. The court should not be seen as condoning the use of language in search warrants which masks the true state of affairs and deprives a judicial officer of the opportunity to fairly assess whether the state's interest in detecting crime outweighs the individual's privacy in his or her own home. The evidence should be excluded. 
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Lewis     (R. v. Lewis – Ontario Court of Appeal)  (Also deals with concept of articulable Cause & Consent Searches)

Charter of Rights — Search and seizure — No duty on police to advise of right to refuse to consent to search — However, failure of police to advise of right to refuse to consent to search may lead to violation of s. 8 of Charter where police conduct can be justified only on basis of informed consent — Where police do not inform of right to refuse to consent to search, open to trial judge to conclude that accused unaware of right to refuse and therefore could not give informed consent — Canadian Charter of Rights and Freedoms, s. 8. 

Charter of Rights — Search and seizure — Search based on anonymous tip — Totality of circumstances must be considered in determining whether information provided by tipster constitutes reasonable grounds for warrantless search — Where allegation relates to possession of narcotics, circumstances must be such as to raise reasonable probability that target is in possession of suspected contraband at time of search — Totality of circumstances encompassing factors which are relevant either to accuracy of specific information supplied by tipster or reliability of tipster as source of information for police — Absent confirmation of details other than those describing innocent and commonplace conduct, information supplied by untested, anonymous informant cannot standing alone provide reasonable grounds for search. 

Charter of Rights — Arbitrary detention or imprisonment — Arrest based on anonymous tip — Totality of circumstances must be considered in determining whether information provided by tipster constitutes reasonable grounds for arrest — Where allegation relates to possession of narcotics, totality of circumstances must raise reasonable probability that target is in possession of suspected contraband at time of arrest — Totality of circumstances encompassing factors relevant either to accuracy of specific information supplied or reliability of tipster as source of information for police — Absent confirmation of details other than those describing innocent and commonplace conduct, information supplied by untested anonymous informant cannot standing alone provide reasonable grounds for arrest — However, absence of reasonable grounds to arrest accused not rendering detention unlawful and arbitrary — Anonymous tip and verification of some of its details having provided police with articulable cause to briefly detain accused to investigate tipster's allegations. 

Charter of Rights — Right to counsel — Detention — Investigative detention — Based on information received from anonymous tipster, police having articulable cause to briefly detain accused to investigate tipster's allegations — Appropriate for police to conduct that investigation in nearby private area rather than in public part of airport terminal — However, in circumstances of case, investigative detention which encompassed search of accused's luggage gave rise to obligation that police inform accused of right to counsel — Canadian Charter of Rights and Freedoms, s. 10(b). 

Charter of Rights — Enforcement of rights — Exclusion of evidence — Narcotics discovered in accused's luggage — Police having violated s. 10(b) of Charter in failing to advise accused of right to counsel — Search of accused's luggage also constituting unreasonable search and seizure — Evidence not conscriptive and would not impair trial fairness — Accused's expectation of privacy affected by fact that he was in airport intending to board airplane — Accused must have known that luggage subject to search by authorities for security purposes — Despite absence of informed consent to search, police could reasonably have believed accused willing to have bag searched — Evidence reliable and essential to prosecution of very serious crime — Trial judge erred in excluding evidence — Acquittal set aside and new trial ordered — Canadian Charter of Rights and Freedoms, s. 24(2). 

The accused was charged with possession of cocaine for the purpose of trafficking. A police officer received an anonymous telephone call from a woman who stated that the accused would be taking a flight on Canada 3000 Airlines to Edmonton at about 3:00 p.m. the next day. The woman described the accused and stated that he would be with a two-year-old boy and that he would be carrying cocaine concealed in a wine bottle or a rum bottle. The police confirmed that a person having the accused's name was scheduled to fly to Edmonton on a Canada 3000 flight the next day. At about 2:00 p.m., the accused, who matched the description given by the tipster, arrived at the ticket kiosk with a small boy. The police approached the accused who agreed to go with the officers to a small baggage room about 20 feet away. The police officer told the accused that he was investigating a possible narcotics offence and that the accused need not say anything, but that anything he might say could be given in evidence at a later time. The accused invited the police to search his person, and when the police officer asked if the accused had any drugs in his luggage, the accused immediately invited the police to search his luggage. In the accused's luggage, the police found a bottle of rum which contained cocaine. The accused was then arrested and given his Charter rights. The trial judge found that the accused's rights under s. 8 and s. 10(b) of the Canadian Charter of Rights and Freedoms had been violated and that s. 24(2) of the Charter required the exclusion of the cocaine from evidence. 
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Puskas     (R. v. Puskas – Ontario Court of Appeal)

Charter of Rights and Freedoms — Remedies — Exclusion of evidence — Search warrant obtained to search backyard for marijuana plants primarily based on detailed information from anonymous first-time tipster — Police verifying some aspects of information before seeking warrant — Trial judge holding that search violated s. 8 of Canadian Charter of Rights and Freedoms and excluding evidence — Information leading to warrant only minimally short of reasonable grounds — Trial judge erring in overestimating seriousness of breach and failing to consider seriousness of offence — Admission of non-conscriptive evidence not affecting fairness of trial — Crown appeal allowed — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 

The accused was charged with cultivation of marijuana and possession of marijuana for the purpose of trafficking. The police obtained a warrant to search the accused's backyard as a result of detailed information in a Crime Stoppers tip from an anonymous first-time tipster. The execution of that warrant led to the discovery of 500 marijuana plants in the backyard. A second warrant, authorizing the search of the accused's home and outbuildings, was issued in part as a result of the discovery of the marijuana plants in the backyard. The trial judge ruled that the first warrant was unlawful. In coming to that conclusion, he reasoned that, because the Crime Stoppers tip originated from a first-time tipster, some verification of the criminal aspects of the tip was needed to meet the reasonable grounds threshold in s. 487 of the Criminal Code, R.S.C. 1985, c. C-46. He held that the ensuing search was unreasonable and violated the accused's privacy rights under s. 8 of the Canadian Charter of Rights and Freedoms. It was conceded that the validity of the second warrant hinged on the validity of the first warrant. The trial judge excluded the evidence under s. 24(2) of the Charter and acquitted the accused. The Crown appealed. 

Held, the appeal should be allowed. 

The trial judge erred in excluding the evidence under s. 24(2) of the Charter. He correctly determined that the marijuana was non-conscriptive evidence and that its admissibility would not affect the fairness of the trial. The violation of s. 8 was considerably less serious than the trial judge perceived it to be. This was not a case where the police, acting on mere suspicion, chose to invade the accused's private dwelling without a warrant. To the contrary, the police took steps to obtain a warrant based on information which, at most, fell minimally short of satisfying the reasonable grounds threshold. The search itself did not involve the accused's private dwelling but rather his backyard, where the marijuana plants were in plain view of anyone who might venture into the backyard for legitimate reasons. There was nothing to suggest that the accused took steps to conceal the plants. Accordingly, he could not possibly have had the same expectation of privacy in his backyard as he had in his house. This reduced expectation of privacy, which the trial judge did not consider, should have had a significant impact on his assessment of the seriousness of the violation. The trial judge concluded that the failure of the officer who obtained the warrant to disclose that the information came from a first-time informant was of "considerable significance" and aggravated the breach. The non-disclosure could not possibly have misled the justice into thinking that the informant was someone who was either known to the police or who had proven reliable in the past. In overemphasizing the seriousness of the breach, the trial judge committed an error in principle. 

The trial judge mischaracterized the nature of the search when he described it as an "invasion" of private property by persons in authority acting on mere suspicion. The search was a preauthorized search of the accused's backyard conducted in an orderly fashion by police officers acting in good faith on information which, at most, fell minimally short of satisfying the reasonable grounds threshold. 

In addressing the effect of the exclusion of the evidence on the administration of justice, the trial judge erred in principle in failing to consider the seriousness of the offence. Had he addressed his mind to that issue, he no doubt would have concluded that the offence was serious. To exclude the evidence in the circumstances, where the guilt of the accused for a serious offence was clearly established by real evidence and where the exclusion would result in an acquittal, would have a greater negative effect on the repute of justice than would its admission. 
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Reasonable Grounds to Believe





Falloncrest     (R. v. Falloncrest – Supreme Court of Ontario)
Brokers — Offences — Fraud — Criminal law — Special powers — Issue of search warrants — Confidentiality of supporting material — Setting aside search warrants, grounds — Information, sufficiency of content. 
Falloncrest Ontario Supreme Court




Hunter/Southam Inc.     (Hunter vs. Southam Inc. – Supreme Court of Canada)

Constitutional law — Canadian Charter of Rights and Freedoms — Unreasonable search and seizure — Combines Investigation Act search and seizure powers — Standards required for issuance of warrant — Standards not specified — Neutrality of arbiter issuing warrant — Whether search and seizure powers of Combines Investigation Act inconsistent with s. 8 of Charter and therefore of no force or effect — Canadian Charter of Rights and Freedoms, s. 8 — Combines Investigation Act, R.S.C. 1970, c. C-23, ss. 10(1), (3).
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Richard     (R. v. Richard – Nova Scotia Court of Appeal)

Charter of Rights — Enforcement of rights — Exclusion of evidence — Unreasonable search and seizure — Invalid search warrant — Police lacking reasonable and probable grounds to conduct search of accused's residence — Police could not have found evidence without Charter violation — Admission of evidence would affect fairness of trial — Trial judge properly excluding evidence at accused's trial on charge of possession of narcotic for purpose of trafficking — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 

The accused's residence, a trailer in a rural area, was searched in the early evening hours while the accused was at home with his wife and two children. Although the police had obtained a search warrant, the Crown acknowledged that insufficient information was provided to the justice of the peace to allow the search warrant to be issued, that it was not possible for the justice of the peace to issue a valid search warrant, and that the search was, accordingly, a warrantless search. The police officer who prepared the information to obtain the search warrant testified that as a result of police information and information obtained generally in the community, he was well aware that the accused was an identified trafficker. In addition, the officer received information from a source of proven reliability that a large amount of hashish was going to be delivered to the area, although the source was not in a position to tell the officer the specifics of how it was arriving or to whom it was destined. The officer did not want to reveal the identity of this source for his safety. Approximately two weeks later, the officer was called by a different source who advised that a large delivery of hashish was expected in the area on that day. Later that same day, this source contacted the officer again, and advised that the shipment had arrived and was presently at the accused's residence. This source had previously provided accurate information, but the officer did not wish to be too specific about this because it would risk exposing the informer's identity. Although the officer was aware that an application could be made to the justice of the peace to seal the search warrant information, he never utilized that procedure. The trial judge determined that although the source who provided the tip to the police was credible, the Crown failed to produce compelling evidence of the commission of the offence, and there was no attempt by the police to corroborate the information provided by the second source except what the police had been told by the first source. The trial judge concluded that the police did not have reasonable grounds for a warrantless search of the accused's residence, that the actions of the police constituted a serious breach of the accused's Charter rights, and that to admit the evidence seized would bring the administration of justice into disrepute. The trial judge accordingly excluded the evidence under s. 24(2) of the Canadian Charter of Rights and Freedoms, and the charge against the accused was dismissed. 

On appeal by the Crown from the accused's acquittal, held, Chipman J.A. dissenting, the appeal should be dismissed. 

Per Pugsley J.A., Clarke C.J.N.S. concurring: Reasonable grounds to conduct the search were not apparent either from the information to obtain the warrant or from the viva voce evidence of the officer, and the search could not be justified on a basis of undisclosed information. There was no significant corroborative evidence to verify the tips received from the two sources in this case. This was a critical determination when considering whether the evidence should be excluded under s. 24(2) of the Canadian Charter of Rights and Freedoms. The drugs found in the accused's residence constituted real evidence but also possessed certain attributes of conscripted evidence. There was nothing to suggest that the trial judge was wrong in his conclusion that the evidence obtained by the search would not have been available if the search had not taken place. The burden of proof on this issue rested with the Crown. Self-incriminatory actions by an accused include not only conscripted evidence but also evidence which could not have been obtained from the accused except by a violation of his Charter rights. To admit evidence seized in this manner would unfairly affect the trial process. When the fairness of the trial would be compromised, the evidence should be excluded without the necessity of examining the seriousness of the violation or the effect on the administration of justice. In any event, the invasion of the accused's small trailer in a sparsely populated rural community, at night, by seven police officers who had no valid authorization to conduct any search or seizure, and the subsequent confrontation with his family, including two young children, constituted a most serious violation of the accused's rights. The police had no reasonable and probable grounds to conduct the search, and there was no finding that there were compelling and urgent circumstances respecting the search. Furthermore, the administration of justice would be brought into disrepute if this evidence were to be admitted. The detrimental effect on the fairness of the trial by admitting the evidence could not be balanced by good faith of the police. Furthermore, where the fairness of the trial would be affected by the admission of the evidence, the mere fact that the offence was a serious one provided no justification for admitting it into evidence. The trial judge made no unreasonable finding of fact, nor did he commit legal error in applying s. 24(2). 

Per Chipman J.A. dissenting: There is a distinction between real evidence obtained in a manner that violates the Charter and the situation where, after a Charter violation, the accused is conscripted against himself through a confession or other evidence emanating from him. The latter type of evidence would render the trial unfair for it did not exist prior to the violation and it strikes at one of the tenets of a fair trial, the right against self-incrimination. In the case of real evidence, there is a distinction between real evidence which the accused is forced to create, and evidence which the accused has been forced to merely locate or identify. There are situations where derivative evidence is so concealed or inaccessible as to be virtually undiscoverable without the assistance of the wrongdoer. For practical purposes, the subsequent use of such evidence would be indistinguishable from the subsequent use of the pre-trial compelled testimony. An inquiry must therefore be made to determine whether the evidence could or would have been obtained without the assistance of the wrongdoer because it is this latter element that renders such real evidence in the same category of conscripted evidence such as a statement. There are various degrees to which real evidence may be said to have emanated from the accused. Where the evidence itself triggers the state's interest in the accused, the element of conscription may become dominant. The basic distinction to be kept in mind is whether the real evidence was evidence which the accused was forced to create or evidence which he was forced merely to locate or identify. The trial judge failed to appreciate this distinction. The large quantity of drugs and other indicia of trafficking found in the accused's home existed irrespective of the violation of the Charter. The information predicting the commission of the offence was compelling. If there was a deficiency here, it was not so much a matter of the absence of compelling evidence but the failure of the police to better articulate the underlying circumstances disclosed by the informers. The circumstances suggested a high probability that better compliance on the part of the police would have resulted in the issuance of a valid warrant. These drugs could and would have been found had the police procedures been tidier. This was exactly the kind of evidence which existed altogether apart from the Charter violation. It was, at best, located or identified with the accused's assistance. It was not created by him. The trial judge was satisfied as to the credibility of the source. There was also a degree of investigation to corroborate the information received from the informants. While it was conceded that the Crown did not conduct a reasonable search within the meaning of s. 8 of the Charter, the evidence on which the police acted did not fall far short of that standard, and was strong enough to suggest that more careful steps by the officer could and probably would have resulted in a proper search. Time was limited and the officer would have been in dereliction of duty had he failed to act. As to the seriousness of the violation, the fact that the police obtained a search warrant was an important consideration in assessing their good faith. The breach by the police was inadvertent and technical in nature. There was obvious urgency and the violation was not flagrant. The long-term consequences of such regular exclusion of evidence obtained in violation of the Charter on the repute of the administration of justice would be very disturbing indeed. 
Richard NSCA




Reasonable Grounds to Suspect





Monney     (R. v. Monney – Supreme Court of Canada)

Customs and excise — Powers of officers — Search of the person — Customs officers detaining accused in order to confirm their suspicions that he had ingested narcotics — Whether actions of officers authorized by Customs Act — Whether phrase "secreted on or about his person" covers contraband traveller has ingested — Whether detention of accused in "drug loo facility" within scope of permissible activities — Whether customs officers suspected on reasonable grounds that accused had narcotics secreted on or about his person — Whether search conducted within reasonable time after accused's arrival in Canada — Customs Act, R.S.C., 1985, c. 1 (2nd Supp.), s. 98. 

Constitutional law — Charter of Rights — Unreasonable search or seizure — Customs officers detaining accused in order to confirm their suspicions that he had ingested narcotics — Whether accused's right to be secure against unreasonable search or seizure infringed — Canadian Charter of Rights and Freedoms, s. 8 — Customs Act, R.S.C., 1985, c. 1 (2nd Supp.), s. 98. 

Constitutional law — Charter of Rights — Life and security of the person — Customs officers detaining accused in order to confirm their suspicions that he had ingested narcotics — Whether detention of traveller who is believed to have swallowed narcotics must be conducted under medical supervision — Whether accused's right to life and security of the person infringed — Canadian Charter of Rights and Freedoms, s. 7 — Customs Act, R.S.C., 1985, c. 1 (2nd Supp.), s. 98. 
Prior to his arrival at Toronto airport, M had ingested 84 pellets, each containing approximately five grams of heroin. The customs inspector became suspicious about certain details of M's travel arrangements. M had paid by cheque for an airline ticket issued on the date of departure, indicating that the ticket was purchased in haste. M stated that he was employed as a taxi driver, and that he had been out of the country visiting a sick cousin in Switzerland. Also suspicious to the inspector was the fact that M's passport showed his place of birth as Ghana, given the inspector's informal knowledge of Switzerland as a "transit routing" country for narcotics and Ghana as a source country. M initially denied having travelled to Ghana, but later admitted that he had indeed gone there to visit his mother. The inspector decided he had sufficient grounds to detain M as a suspected drug courier, and informed him of his right to counsel. Officers from a special customs unit arrived some two hours later; they placed M under detention, informed him of his right to counsel, and took him to the "drug loo facility". When M refused to consent to a urine test, he was informed that he would remain in detention until either a negative urine test or clear bowel movement satisfied the officers that he had not ingested narcotics. Following a telephone conversation with his lawyer, M provided a urine sample, which confirmed the presence of heroin. M was arrested and confessed to ingesting the heroin pellets. Following a second telephone call to his lawyer, he began to excrete the pellets. None of the various customs officers who dealt with M was aware of the written protocol contained in the enforcement manual which provides that travellers suspected of ingesting narcotics are to be detained in the presence of qualified medical personnel. Instead, the officers followed the conflicting port policy whereby a detained traveller is not taken to a medical facility unless the traveller makes such a request or appears to be in physical distress. M had been asked whether he was feeling all right, as one of the officers became concerned that his apparent fatigue might have been an indication of heroin intoxication. He responded that he felt fine, and was instructed to tell the officers if he felt any stomach pains so that they could call a doctor. M was convicted of importing narcotics. The Court of Appeal, in a majority decision, held that his rights under s. 8 of the Canadian Charter of Rights and Freedoms had been infringed, and that the evidence concerning the narcotics should be excluded pursuant to s. 24(2) of the Charter. It allowed his appeal and entered an acquittal. 

Held: The appeal should be allowed and the conviction restored. 

Under s. 98 of the Customs Act, a customs officer may search a traveller provided the officer suspects on reasonable grounds that contraband has been "secreted on or about his person" and that the search occurs "within a reasonable time" of the traveller's arrival in Canada. The phrase "secreted on or about his person" authorizes customs officers to search for prohibited material not only on or about the surface of the traveller's body, but also secreted or concealed within the traveller's body. The actions of the customs officers in detaining M in a "drug loo facility" and conducting a "bedpan vigil" amounted to a search within the second of the three categories of border searches established in Simmons and were reasonable for the purposes of s. 8 of the Charter. A passive "bedpan vigil" is not as invasive as a body cavity search or medical procedures such as the administration of emetics. While the compelled production of a urine sample or a bowel movement is an embarrassing process, it does not interfere with a person's bodily integrity, either in terms of an interference with the "outward manifestation" of an individual's identity or in relation to the intentional application of force. Subjecting travellers crossing the Canadian border to potential embarrassment is the price to be paid in order to achieve the necessary balance between an individual's privacy interest and the compelling countervailing state interest in protecting the integrity of Canada's borders from the flow of dangerous contraband materials. 

Having determined that the search conducted by the customs officers was constitutionally permissible pursuant to s. 98 of the Customs Act on the basis of reasonable grounds to suspect, which can be viewed as a lesser but included standard in the threshold of reasonable and probable grounds to believe, there is no reason to interfere with the implicit factual finding at trial, confirmed on appeal, that the customs officer had at the very least reasonable grounds to suspect that M had ingested narcotics. A traveller's inability to maintain consistency when responding to questions regarding his or her travel itinerary, particularly in circumstances where the itinerary is relatively uncomplicated, leads to an entirely reasonable inference that the traveller is attempting at the very least to mislead the customs officer. When M's admission to having visited Ghana is considered in light of the cumulative effect of the factors considered by the inspector, particularly in light of the inspector's view that M had visited both a "transit routing" and a "source" country for narcotics, his assessment that he had reasonable grounds to suspect that M was attempting to smuggle ingested narcotics into Canada is unassailable. 

An assessment of whether the customs officers conducted the search within a reasonable time after M's arrival in Canada must take into account not only any delay in the search process, but also the inherent time requirements of the particular search technique. Based on the evidence at trial, a delay of 30 minutes from the time a person is detained until the search begins is reasonable. While in this case the special unit officers did not arrive until nearly two hours after M was detained, this delay cannot be examined in isolation. Given the fact that a passive "bedpan vigil" is an inherently time-consuming process, the delayed response is not sufficient to establish that the search of M was not conducted "within a reasonable time after his arrival in Canada" as required by s. 98(1) of the Customs Act. 

With respect to whether the detention of M should have been conducted under medical supervision, the constitutional guarantee of security of the person contained in s. 7 of the Charter should not be extended to include an obligation by the state to provide medical supervision in response to the risk to M's health, which in these circumstances was self-induced, even though M himself refused the offer of medical attention. While it might have been preferable for the customs officers to have followed the official customs policy, they took reasonable steps to ensure M's physical safety by monitoring his condition and specifically offering him access to medical care. 
Monney SCC




Regulatory Inspections / Searches





Bjellebo     (R. v. Bjellebo - Ontario Court of Justice General Division)
Civil rights — Property — Personal property — Request to foreign state to seize property for criminal investigation — Search warrants — When required — Law enforcement — Investigation — Trials, due process, fundamental justice and fair hearings — Right to remain silent (Charter, s. 7) — Income tax — Enforcement — Search and seizure — Requirement of notice — Administration — Communication of information — Use in criminal proceedings. 
Bjellebo OCJ




Colarusso     (R. v. Colarusso – Supreme Court of Canada)
Charter of Rights — Search and seizure — Bodily fluids — Following fatal motor vehicle collision blood and urine samples obtained from accused by hospital for medical purposes — Coroner investigating death of victim seizing samples pursuant to powers under Coroners Act (Ont.) — Samples given to police to transport to forensic laboratory — Forensic analyst subpoenaed by Crown to testify at accused's trial — At time samples seized accused charged with criminal offences — Conduct of police in taking possession of samples constituting seizure — Warrantless seizure unreasonable — Canadian Charter of Rights and Freedoms, s. 8 — Coroners Act, R.S.O. 1980, c. 93, s. 16. 

Charter of Rights — Search and seizure — Bodily fluids — Following fatal motor vehicle collision blood and urine samples obtained from accused by hospital for medical purposes — Coroner subsequently seizing samples in course of investigation into death pursuant to Coroners Act (Ont.) — Samples sent to forensic laboratory and forensic analyst testifying for Crown — Conduct of coroner constituting seizure — Seizure only reasonable while evidence used for purpose relating to Coroners Act (Ont.) — Once evidence appropriated by criminal law enforcement arm of state for use in criminal proceedings then coroner's seizure no longer reasonable — Canadian Charter of Rights and Freedoms, s. 8 — Coroners Act, R.S.O. 1980, c. 93, s. 16. 

Charter of Rights — Enforcement of rights — Exclusion of evidence — Unreasonable search and seizure — Following fatal motor vehicle collision blood and urine samples obtained from accused by hospital staff for medical purposes — Samples later seized by coroner and transported to forensic laboratory by police — Court finding that seizure by coroner and police unreasonable — Evidence as to analysis of samples admissible — Samples constituting real evidence — Hospital, police and coroner acting in good faith — Evidence necessary to establish guilt in serious criminal case — Appeal by accused from conviction dismissed — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 

Constitutional law — Distribution of legislative authority — Criminal jurisdiction — Coroner's Act (Ont.) providing that coroner may seize anything that he believes material for purpose of investigation — Items seized to be turned over to police for safe keeping — Quaere, whether provisions of Coroners Act (Ont.) constituting legislation in relation to criminal law within exclusive jurisdiction of Parliament — Coroners Act, R.S.O. 1980, c. 93, s. 16 — Canadian Charter of Rights and Freedoms, s. 8 — Constitution Act, 1867, s. 91(27). 
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Docouto     (R. v. Docouto – Ontario Court of Justice General Division)
Criminal law — Abuse of process — What constitutes — Procedure — Information or indictment, charge or count, indictable offences — Laying of charge, abuse of process — Civil rights — Security of the person — Lawful or reasonable search — Extent of power — What constitutes unreasonable search and seizure — Unlawful search — What constitutes — Canadian Charter of Rights and Freedoms — Denial of rights — Remedies, stay of proceedings.
Docouto OCJ




Fitzpatrick     (R. v. Fitzpatrick – Supreme Court of Canada)
Constitutional law — Charter of Rights — Fundamental justice — Self-incrimination — Fishermen required by statute to provide hail reports and fishing logs indicating estimated poundage of catch by species and date, time and location of catch — Fisherman charged with overfishing — Whether admission in evidence of hail report and fishing logs infringes fisherman's right against self-incrimination under s. 7 of Canadian Charter of Rights and Freedoms. 

The appellant was the captain of a vessel engaged in a licensed and regulated commercial groundfish fishery in British Columbia. He was charged under the Fisheries Act with three counts of catching and retaining fish in excess of the fixed quota, contrary to s. 10(1) of the British Columbia Fishery (General) Regulations. At trial, the Crown sought to admit into evidence the fishing logs and hail report made by the appellant, which indicate the estimated poundage of the catch by species, and the date, time and location of catch during each trip. All fishermen are required under s. 61 of the Fisheries Act to provide these documents and failure to do so constitutes an offence under the Act. The trial judge excluded the hail report and fishing logs on the grounds that they were self-incriminatory and that their admission would violate the appellant's rights under s. 7 of the Canadian Charter of Rights and Freedoms. The Crown called no further evidence and an acquittal was entered. A majority of the Court of Appeal allowed the Crown's appeal, set aside the acquittal, and ordered a new trial. 

Held: The appeal should be dismissed.
FitzpatrickSCC




Rolled Up Warrants





Ago    (R. v. A.G.O. – Ontario Court of Justice)

This was an application for authorizations to intercept private communications and related orders. An agent of the Attorney General of Ontario applied for an authorization to intercept private communications. This was a successive and related application to one allowed a month earlier. In addition a peace officer applied for a number of related orders including a number recorder warrant, assistance orders, a tracking warrant, a production of phone records order and a general warrant. The agent also sought to seal the applications. A single lengthy document was prepared and sworn by the peace officer for all the applications and in effect served as both an affidavit and an information in the applications. 

HELD: The application was dismissed. The affidavit or information submitted was inadequate and structurally disorganized. The investigating officer failed to gather the complex data into an intelligible document. As a result the court was unable to determine with the necessary degree of confidence that reasonable grounds existed for the issuance of the orders or that the pre-conditions had been satisfied for the various orders and the linkages between the various individuals and locations involved. The government failed to meet its obligation on an ex parte application to provide a fair, balanced and accurate narrative of the underlying factual circumstances. 
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Searches of Schools





M.R.M.     (R. v. M.R.M. – Supreme Court of Canada)

Constitutional law — Charter of Rights — Application — Search and seizure in schools — Student at junior high school suspected of drug dealing and searched at school by vice-principal in presence of RCMP — Whether guarantee against unreasonable search and seizure applicable to searches of students in schools — Canadian Charter of Rights and Freedoms, s. 32. 

Constitutional law — Charter of Rights — Search and seizure — Schools — Student at junior high school suspected of drug dealing and searched at school by vice-principal in presence of RCMP — Illegal drugs found — Circumstances in which search by school officials unreasonable — Whether normal standards for search and seizure applicable in school situations — Whether evidence seized admissible — Canadian Charter of Rights and Freedoms, ss. 8, 24(2). 

Constitutional law — Charter of Rights — Detention — Schools — Student suspected of drug dealing compelled to attend at school official's office and to submit to search by vice-principal in presence of RCMP — Whether student detained within meaning of s. 10(b) of the Canadian Charter of Rights and Freedoms. 

A junior high school vice-principal was given reasonably reliable information from students that the accused, a student, was intending to sell drugs at a school function on school property. He asked the accused and his companion to come to his office where he asked each if they were in possession of drugs and advised them that he was going to search them. A plain-clothed RCMP constable, called by the vice-principal pursuant to school policy, was present but said nothing while the vice-principal spoke to the students and searched them. The vice-principal seized a hidden cellophane bag of marijuana and gave it to the constable who advised the accused that he was under arrest for possession of a narcotic. The constable read to him the police caution and his right to counsel, and advised him that he had the right to contact a parent or adult. The accused attempted unsuccessfully to reach his mother by phone and stated that he did not wish to contact anyone else. The constable and the accused then went to the accused's locker and searched it but nothing was found there. 

The trial judge found that the vice-principal was acting as an agent of the police and held that the search violated the accused's rights under the Canadian Charter of Rights and Freedoms. He excluded the evidence found in the search. The Crown did not offer any further evidence, and the charge against the accused was dismissed. The Court of Appeal allowed the Crown's appeal and ordered a new trial. At issue here is when and in what circumstances a search by an elementary or secondary school official should be considered unreasonable and therefore in violation of the student's rights under the Charter. 

Held (Major J. dissenting): The appeal should be dismissed. 

Per Lamer C.J. and L'Heureux-Dubé, Gonthier, Cory, McLachlin, Iacobucci, Bastarache and Binnie JJ.: The Charter guarantee against unreasonable search and seizure (s. 8) is engaged because schools constitute part of government. 

The mere fact that there was cooperation between the vice-principal and the police and that a police officer was present during the search was not sufficient to suggest that the vice-principal was acting as an agent of the police. The search would have taken place without the presence of the police officer and was not materially different than it would have been had there been no police involvement. 

To establish a violation of s. 8 of the Charter, the accused must first establish a reasonable expectation of privacy with respect to the relevant place. Given that the search was of the accused's person, the existence of a subjective expectation of privacy and the objective reasonableness of that expectation are important. A subjective expectation of privacy with respect to one's person has been historically recognized and is reasonable and is not rendered unreasonable merely by the student's presence at school. A reasonable expectation of privacy, however, may be diminished in some circumstances. It is lower for a student attending school than it would be in other circumstances because students know that teachers and school authorities are responsible for providing a safe school environment and maintaining order and discipline in the school. Students know that this may sometimes require searches of students and their personal effects and the seizure of prohibited items. 

A different standard should be applied to searches by school authorities. Teachers and principals are placed in a position of trust that carries the onerous responsibilities of teaching and of caring for the children's safety and well-being. In order to teach, school officials must provide an atmosphere that encourages learning. The possession of illicit drugs and dangerous weapons at school challenges the ability of school officials to fulfill their responsibility. Current conditions require that teachers and school administrators be provided with the flexibility needed to deal with discipline problems in schools and to be able to act quickly and effectively. One of the ways in which school authorities may be required to react reasonably is by conducting searches of students and seizing prohibited items. Where the criminal law is involved, evidence found by a teacher or principal should not be excluded because the search would have been unreasonable if conducted by the police. 

Under the general rule established by this Court, a search to be reasonable requires prior authorization (usually a warrant) and reasonable and probable grounds for the search. A search conducted without prior authorization is prima facie unreasonable. To require that a warrant or any other prior authorization be obtained for the search would clearly be impractical and unworkable in the school environment. Teachers and principals must be able to react quickly and effectively to problems that arise in school, to protect their students and to provide the orderly atmosphere required for learning. Their role is such that they must have the power to search. Further, students' expectation of privacy will be lessened while they attend school or a school function. This reduced expectation of privacy coupled with the need to protect students and provide a positive atmosphere for learning clearly indicate that a more lenient and flexible approach should be taken to searches conducted by teachers and principals than would apply to searches conducted by the police. 

A search by school officials of a student under their authority need not be based upon reasonable and probable grounds. Rather, in these circumstances, a search may be undertaken if there are reasonable grounds to believe that a school rule has been or is being violated, and that evidence of the violation will be found in the location or on the person of the student searched. Searches undertaken in situations where the health and safety of students is involved may well require different considerations. All the circumstances surrounding a search must be taken into account in determining if the search is reasonable. 

A teacher or principal should not be required to obtain a warrant to search a student and thus the absence of a warrant in these circumstances will not create a presumption that the search was unreasonable. A search of a student will be properly instituted in those circumstances where the teacher or principal conducting the search has reasonable grounds to believe that a school rule has been violated and the evidence of the breach will be found on the student. These grounds may well be provided by information received from just one student that the school authority considers credible. Alternatively the reasonable grounds may be based upon information from more than one student or from observations of teachers or principals, or from a combination of these pieces of information which considered together the relevant authority believes to be credible. The approach to be taken in considering searches by teachers may be summarized in this manner: 

1) PRIVATE
A warrant is not essential in order to conduct a search of a student by a school authority.

2) The school authority must have reasonable grounds to believe that there has been a breach of school regulations or discipline and that a search of a student would reveal evidence of that breach.


3) School authorities will be in the best position to assess information given to them and relate it to the situation existing in their school. Courts should recognize the preferred position of school authorities to determine if reasonable grounds existed for the search.


4) The following may constitute reasonable grounds in this context: information received from one student considered to be credible, information received from more than one student, a teacher's or principal's own observations, or any combination of these pieces of information which the relevant authority considers to be credible. The compelling nature of the information and the credibility of these or other sources must be assessed by the school authority in the context of the circumstances existing at the particular school.


The search conducted by school authorities must be reasonable, authorized by statute, and appropriate in light of the circumstances presented and the nature of the suspected breach of school regulations. The permissible extent of the search will vary with the gravity of the infraction that is suspected. The reasonableness of a search by teachers or principals in response to information received must be reviewed and considered in the context of all the circumstances presented including their responsibility for students' safety. The circumstances to be considered should also include the age and gender of the student. 

The factors to be considered in determining whether a search conducted by a teacher or principal in the school environment was reasonable can be summarized in this manner: 

1) PRIVATE
The first step is to determine whether it can be inferred from the provisions of the relevant Education Act that teachers and principals are authorized to conduct searches of their students in appropriate circumstances. In the school environment such a statutory authorization would be reasonable.


2) The search itself must be carried out in a reasonable manner. It should be conducted in a sensitive manner and be minimally intrusive.


3) In order to determine whether a search was reasonable, all the surrounding circumstances will have to be considered.


This modified standard for reasonable searches should apply to searches of students on school property conducted by teachers or school officials within the scope of their responsibility and authority to maintain order, discipline and safety within the school. This standard will not apply to any actions taken which are beyond the scope of the authority of teachers or principals. Further, a different situation arises if the school authorities are acting as agents of the police where the normal standards will apply. 

In the case at bar, the vice-principal was not acting as an agent of the police and the police officer himself did not carry out the search. The mere presence of the police officer was not sufficient to conclude that the officer was in fact the authority carrying out the search. The officer was at all times completely passive. The test applicable to searches conducted by teachers therefore applied. The search was by inference authorized by the provisions of the Nova Scotia Education Act. As a student the accused would have a reduced expectation of privacy. The vice-principal had reasonable grounds to believe that the accused was in breach of school regulations and that a search would reveal evidence of that breach. The search was conducted in a reasonable and sensitive manner. Taking into account all the circumstances, the search was not unreasonable and did not violate the accused's s. 8 rights. 

This case dealt only with a search of students in an elementary or secondary school. No consideration has been given to searches made in a college or university setting. 

The compelled attendance of a student at a principal's office or some other form of restraint by a school authority, even if it could be understood as falling within the strict terms of the definition of "detention", should not be considered as "detention" for the purposes of s. 10(b). This section was meant to apply to relations between individuals and the state, usually focused upon the investigation of a criminal offence, and not to relations between students and teachers. Its application in the school context is inappropriate and would lead to absurd results. 

Per Major J. (dissenting): The actions of school officials as an extension of government are subject to the Charter. A student on school property has an expectation of privacy sufficient to engage s. 8 but that expectation is and should be lower than a member of the general public. 

A warrantless search is prima facie unreasonable. To prove reasonableness, the Crown must demonstrate that the search was authorized by a reasonable law and carried out in a reasonable manner. A warrantless search can be justified if: (1) the information predicting the crime was compelling; (2) the source was credible; and (3) the information was corroborated. These factors should not be applied as strictly to searches conducted by school officials acting qua school officials. 

Here, the vice-principal, because of the school policy requiring the school authorities to contact the police when a student was found in possession of drugs, was acting as a de facto agent of the police. The search as conducted therefore required that the accused be given his Charter protections. Further, the circumstances of the search breached s. 8 as they failed to meet the standards necessary for a valid search. The vice-principal, as a police agent, did not investigate to corroborate the information that he received; he acted solely on the word of the informants. Had the vice-principal been acting as vice-principal, he could have lawfully conducted the search because of the modified standard of reasonableness governing searches by school officials. 

In determining whether evidence obtained in breach of the Charter should be admitted under s. 24(2) of the Charter, trial fairness, the seriousness of the breach and the effect that excluding the evidence would have on the repute of the administration of justice must be considered. Given that the accused was detained by the vice-principal and felt that he had to comply with the requests of the vice-principal and police officer, the evidence was conscriptive. Its admission would adversely affect trial fairness and accordingly it should be excluded under s. 24(2) of the Charter. 
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Time permitted to Execute Warrant once Search Begins





Woodall     (R. v. Woodall – Ontario Court of Appeal)

Criminal law — Special powers — Validity of — Execution of, time for.

The police were required by the terms of the warrant to enter the premises before 9:00 P.M. They did so. The warrant did not require that the search be completed before 9:00 P.M. In our view, the failure to complete the search by 9:00 P.M. does not invalidate the warrant. It was supported that the manner in which the warrant was executed was otherwise unreasonable. 


Woodall OCA




Warrantless Searches / Seizures – Admissibility





Dyment     (R. v. Dyment – Supreme Court of Canada)
Constitutional law -- Charter of Rights -- Unreasonable search or seizure -- Doctor taking blood sample from emergency patient without his consent or knowledge -- Blood sample taken for medical purposes but given to police officer -- Analysis of blood sample used to secure conviction of impaired driving -- No legal requirement at the time for person to give police blood sample -- Whether or not the taking of blood sample by police amounted to seizure under s. 8 of the Charter -- Whether or not such taking was unreasonable -- Whether or not evidence of blood analysis should be under s. 24(2) of the Charter -- Canadian Charter of Rights and Freedoms, ss. 8, 24(2) -- Criminal Code, R.S.C. 1970, c. C-34, ss. 236, 237(2).

A doctor treating appellant in a hospital after a traffic accident collected a vial of free-flowing blood for medical purposes without appellant's knowledge or consent. Shortly after, appellant explained that he had consumed a beer and medication. The doctor, after taking the blood sample, spoke to the police officer who had attended at the accident and at the end of their conversation gave him the sample. The officer had not noted any evidence of appellant's drinking, had not requested a blood sample from either the appellant or the doctor and had no search warrant. The sample was analyzed and appellant was subsequently charged and convicted of impaired driving. At the time, s. 237(2) of the Criminal Code did not require a person to give a blood sample.
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McComber     (R. v. McComber – Supreme Court of Ontario

Charter of Rights — Section 8 — Search and seizure — Warrantless search of motor vehicle — Whether reasonable when based on detailed information — Whether reasonable when conducted prior to but incident to arrest — Customs Act, R.S.C. 1970, c. C-40, s. 205(3). 

Section 24(2) — Police officers acting in good faith — Not arbitrary or high-handed search of vehicle — Evidence of physical evidence found during warrantless search of motor vehicle. 

Appeal by Crown from ruling of trial judge that search unreasonable and that all evidence consequent upon search should be excluded. Officers advised by dispatcher that white van bearing Quebec plates, heading eastbound on Highway 401 had been loaded with contraband cigarettes on Cornwall Island and had not proceeded through Customs. Source of information was Awkwasasne Police Department. Officers located van and stopped it. Officers searched van, finding assortment of cigarettes. Officers then charged accused with possession of goods unlawfully imported into Canada contrary to Customs Act, s. 205(3). 

Held by Court of Appeal that search reasonable. Warrantless search of vehicles may be reasonable where reasonable grounds exist for believing vehicle contains contraband. Hearsay information from fellow officer may be used to establish probable cause. Although statement made by informer to police officer would not constitute reasonable grounds for conducting search if it failed to disclose underlying circumstances for informer's conclusion, search may be reasonable where informer discloses source, is reliable and information is sufficiently detailed, (R. v. DeBot (1986), 54 C.R. (3d) 120 at 131-132 (Ont.C.A.)) Information supplied to officers by dispatcher very detailed and could not be considered based on mere rumour or gossip. Where information supplied to officer merely conclusory, as when one officer instructs arresting officer to stop and search the accused, it may be necessary to call the officer who gave the instructions, to supply the information upon which the order was made. 

Further held that search authorlzed as incident to valid arrest even though accused not arrested until after search (R. v. DeBot, supra, at 136-138). 

Further held that even if search technically unreasonable, no basis for excluding evidence of finding of contraband goods. In circumstances of case, arresting officers had no choice, in response to detailed information, but to carry out order given. Officers not acting in arbitrary or high-handed manner and were acting in good faith. Admission into evidence would not bring administration of justice into disrepute.  
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Videotaping of Crime Scenes without express Judicial Authorization





Gladwin     (R. v. Gladwin – Ontario Court of Appeal)
Mutual legal assistance between states — Jurisdiction of reviewing judge under s. 15 of Mutual Legal Assistance in Criminal Matters Act — Review judge must be satisfied that search warrant executed according to its terms and conditions and that there is no reason why sending order should not be made — Reviewing judge thus having discretion to consider all relevant factors bearing on application for sending order, including conduct of police in execution of warrant and whether search warrant facially valid — Reviewing judge exercises jurisdiction akin to that of trial judge considering admissibility into evidence of things seized pursuant to search warrant — Mutual Legal Assistance in Criminal Matters Act, R.S.C. 1985, c. 30 (4th Supp.), s. 15. 

Search and seizure — Validity of warrant — Failure to name police officer authorized to execute search warrants issued under Mutual Legal Assistance in Criminal Matters Act — Search of office premises conducted during business hours — Parties' solicitors present — No overreaching in execution of search warrants — Objects seized all delivered to superior court judge for further directions under authorizing statute — No charges having been laid in requesting state and objects seized could easily have been returned if such was reviewing judge's order — Of particular importance, nothing would have prevented re- seizure had objects been ordered returned — Defect not such as to require order returning seized items to owners — Mutual Legal Assistance in Criminal Matters Act, R.S.C. 1985, c. 30 (4th Supp.), s. 15. 

R. v. Genest (1989), 45 C.C.C. (3d) 385, [1989] 1 S.C.R. 59, 67 C.R. (3d) 224, 37 C.R.R. 252, 19 Q.A.C. 163, 91 N.R. 161, distd 

Mutual legal assistance between states — Validity of search warrant issued under Mutual Legal Assistance in Criminal Matters Act — Search warrant stating that documents sought in respect of conspiracy to commit offences under particular American legislation, without stating nature of offences — However, missing particulars contained in information or appendices available to parties and solicitors — No suggestion that parties named or solicitors misled or prejudiced in any way by lack of particularity of warrant — Defect not such as to require order returning seized items to owners — Mutual Legal Assistance in Criminal Matters Act, R.S.C. 1985, c. 30 (4th Supp.), s. 15. 

Search and seizure — Validity of warrant — Search warrant issued under Mutual Legal Assistance in Criminal Matters Act — Search warrant stating that documents sought in respect of conspiracy to commit offences under particular American legislation, without stating nature of offences — However, missing particulars contained in information or appendices [page472] available to parties and solicitors — No suggestion that parties named or solicitors misled or prejudiced in any way by lack of particularity of warrant — Defect not such as to require order returning seized items to owners — Mutual Legal Assistance in Criminal Matters Act, R.S.C. 1985, c. 30 (4th Supp.), s. 15. 

Charter of Rights — Search and seizure — Police making audio/ videotape recording during course of executing search warrant — Such recording no more than record of search and seizure that would be admissible if required to show how and where search conducted — Videotaping not covert nor directed to obtaining inculpatory evidence relating to predicate offences underlying warrant — Mutual Legal Assistance in Criminal Matters Act, R.S.C. 1985, c. 30 (4th Supp.), s. 15. 

Search and seizure — Execution of warrant — Police making audio/videotape recording during course of executing search warrant — Such recording no more than record of search and seizure that would be admissible if required to show how and where search conducted — Videotaping not covert nor directed to obtaining inculpatory evidence relating to predicate offences underlying warrant — Mutual Legal Assistance in Criminal Matters Act, R.S.C. 1985, c. 30 (4th Supp.), s. 15. 
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STATEMENTS & CONFESSIONS





Dyke     (R. v. Dyke – Newfoundland Supreme Court)

Criminal law — Statement — Voluntariness. 

Facts: Dyke was charged with the murder of his infant daughter. After his arrest he was given the police "caution" and his right to counsel. The police videotaped their interview with Dyke. 

During the interview, Dyke often told the police that he didn't want to answer any more questions. On several occasions, Dyke put his head in his hands and sobbed. The police continued to question Dyke who gave an inculpatory statement. 

Issue: Was Dyke's statement given voluntarily?

Held: Even though the police questioning was persistent, it was not aggressive or confrontational. Dyke had a clear and operating mind. He agreed to the interview by the police with the knowledge of his lawyer. 

The statement was voluntary and admissible as evidence. 
Dyke Nfld. Supreme Court




K.G.B.     (R. v. K.G.B. indexed as B.K.G. – Supreme Court of Canada

Criminal law — Evidence — Prior inconsistent statements — Admissibility — Witnesses' videotaped statements to police implicating accused as the murderer — Witnesses recanting statements at trial — Whether prior inconsistent statements admissible as evidence of the truth of their contents — Whether common law rule as to the use of prior inconsistent statements should be changed — Canada Evidence Act, R.S.C., 1985, c. C-5, s. 9. 

Courts — Stare decisis — Supreme Court of Canada — Prior inconsistent statements admissible only to impeach witness's credibility — Whether common law rule as to use of prior inconsistent statements should be changed — If so, whether change to be made by Parliament rather than the courts.

The accused and three of his friends were involved in a fight with two men. In the course of the fight, one of the youths pulled a knife and stabbed one of the men in the chest and killed him. The four youths immediately fled the scene. About two weeks later, the accused's friends were interviewed separately by the police. Each was accompanied by a parent and in one case by a lawyer and each was advised of his right to counsel. It was also made clear that they were under no obligation to answer the questions and that they were not "at this time" charged with any offence. With the youths' consent the interviews were videotaped. In their statements, they told the police that the accused had made statements to them in which he acknowledged that he thought he had caused the death of the victim by the use [page741] of a knife. The accused was charged with second degree murder and tried in Youth Court. At trial, the three youths recanted their earlier statements and, during the Crown's cross-examination pursuant to s. 9 of the Canada Evidence Act, they stated they had lied to the police to exculpate themselves from possible involvement. Although the trial judge had no doubt that the recantations were false, the witnesses' prior inconsistent statements could not be tendered as proof that the accused actually made the admissions. Under the traditional common law position, they could only be used to impeach the witnesses' credibility. In the absence of other sufficient identification evidence, the trial judge acquitted the accused and the Court of Appeal upheld the acquittal. Prior to the hearing in this Court, the three witnesses pleaded guilty to perjury as a result of their testimony at trial. In this appeal, the Crown asks this Court to reconsider the common law rule which limits the use of prior inconsistent statements to impeaching the credibility of the witness. 
K.G.B. SCC




Oickle     (R. v. Oickle – Supreme of Court Canada)
Evidence — Confessions and admissions — Voluntariness — Oppressive conditions or inducements either alone or in combination may raise reasonable doubt as to voluntariness of confession — After being informed that he had failed polygraph test, accused confessing to having set series of fires — In minimizing moral significance of crimes but without suggesting that confession would reduce legal consequences, police not having offered improper inducement — Frequent suggestions that accused would feel better if he confessed not constituting improper inducement — Promise not to subject accused's fiancée to polygraph test if accused confessed not constituting strong enough inducement to raise reasonable doubt as to voluntariness — Gentle, reassuring manner of questioning to gain accused's trust not abusive — No atmosphere of oppression — While police having exaggerated reliability of "failed" polygraph test, accused not overwhelmed by test results — Given immense probative value of voluntary confessions, prejudice to defence in having to refer to failed polygraph test in order to explain confession not sufficient to warrant exclusion — Trial judge did not err in concluding that confession voluntary — No basis for Court of Appeal to have disturbed that finding — Crown appeal allowed and conviction restored. 

Oppressive conditions or inducements either alone or in combination may raise reasonable doubt as to voluntariness of confession — After being informed that he had failed polygraph test, accused confessing to having set series of fires — In minimizing moral significance of crimes but without suggesting that confession would reduce legal consequences, police not having offered improper inducement — Frequent suggestions that accused would feel better if he confessed not constituting improper inducement — Promise not to subject accused's fiancée to polygraph test if accused confessed not constituting strong enough inducement to raise reasonable doubt as to voluntariness — Gentle, reassuring manner of questioning to gain accused's trust not abusive — No atmosphere of oppression — While police having exaggerated reliability of "failed" polygraph test, accused not overwhelmed by test results — Given immense probative value of voluntary confessions, prejudice to defence in having to refer to failed polygraph test in order to explain confession not sufficient to warrant exclusion — Trial judge did not err in concluding that confession voluntary — No basis for Court of Appeal to have disturbed that finding — Crown appeal allowed and conviction restored. 

Accused confessing to having set series of fires after being informed that he had failed polygraph test — Failure to inform suspect that results of polygraph test inadmissible will not automatically produce involuntary confession — Confession should be excluded if police deception shocks community — Misleading accused as to reliability of polygraph also constituting one factor in overall voluntariness analysis — Confronting accused with "failed" test and exaggerating accuracy does not alone render confession involuntary — Given immense probative value of voluntary confession, prejudice to defence in having to refer to failed polygraph test in order to explain confession not sufficient to warrant exclusion — Trial judge did not err in concluding that confession voluntary — No basis for Court of Appeal to have disturbed that finding — Crown appeal allowed and conviction restored. 

Failure to inform suspect that results of polygraph test inadmissible will not automatically produce involuntary confession — Confession should be excluded if police deception shocks community — Misleading accused as to reliability of polygraph also constituting one factor in overall voluntariness analysis — Confronting accused with "failed" test and exaggerating accuracy does not alone render confession involuntary — Given immense probative value of voluntary confession, prejudice to defence in having to refer to failed polygraph test in order to explain confession not sufficient to warrant exclusion — Trial judge did not err in concluding that confession voluntary — No basis for Court of Appeal to have disturbed that finding — Crown appeal allowed and conviction restored. 
The accused was charged with seven counts of arson. The Crown's case depended upon the accused's confession to having set seven of a series of eight fires, the last of which involved a vehicle belonging to the accused's fiancée. At the request of the police, the accused went to a motel for a polygraph test. The accused was fully advised of his Charter rights, and of the fact that while the interpretation of the polygraph results was not admissible, anything said by the accused was admissible. A police officer conducted a lengthy pre-test interview. At the conclusion of the test, around 5 p.m., the polygraph operator informed the accused that he had failed the test and, after reminding the accused that his rights were still in effect, proceeded to question the accused for approximately one hour. In response to the accused's question about whether he could leave if he admitted to setting the car fire, the polygraph operator informed the accused that he could walk out at any time, but the accused did not leave. Another officer then took over the questioning and reminded the accused of his right to counsel. Thirty to forty minutes later, the accused confessed to setting fire to his fiancée's car. The accused appeared emotionally distraught. The police took a written statement, in which the accused continued to deny involvement in the other fires. The accused was then arrested, warned of his right to counsel, cautioned and driven to the police station. The accused was very upset and crying. The subsequent interrogation as to the other fires was videotaped. The accused indicated that he was tired and wanted to go home to bed, but he was informed that he could not as he was under arrest, but that he could call a lawyer if he wanted. The questioning did not cease. Approximately one and a half hours after the interview at the police station had commenced, a third officer took over the questioning. Approximately one hour later, at about 11 p.m., the accused confessed to setting seven of the eight fires. When this officer left the room, the accused was seen crying with his head in his hands. The police then took a further written statement from the accused. The accused was placed in a cell at 2:45 a.m. When one of the officers noticed that the accused was awake at 6 a.m., he asked the accused whether he would agree to a re-enactment. The police drove the accused around the community to the various fire scenes, and the accused described how he had set each fire. The trial judge held that the accused's statements were all voluntary and admissible. The accused was convicted and appealed his convictions to the Nova Scotia Court of Appeal which held that the statements were involuntary and thus allowed the appeal and entered acquittals. 

On appeal by the Crown to the Supreme Court of Canada, held, Arbour J. dissenting, the appeal should be allowed and the convictions restored. 

Per Iacobucci, L'Heureux-Dubé, McLachlin, Major, Bastarache, and Binnie JJ. concurring: While the appropriate legal test for voluntariness is a question of law, the application of the test is a question of fact, or mixed law and fact. A disagreement with the trial judge regarding the weight of evidence is not grounds to reverse a finding on voluntariness. The protections entrenched in the Canadian Charter of Rights and Freedoms do not subsume the common law confessions rule, which has a broader scope than the Charter and a different burden and standard of proof. The Charter is not an exhaustive catalogue of rights but a bare minimum below which the law must not fall. 

The confessions rule is concerned with voluntariness, broadly defined. A predominant reason for this concern is that involuntary confessions are more likely to be unreliable. The confessions rule should recognize which interrogation techniques commonly produce false confessions so as to avoid miscarriages of justice. In defining the confessions rule, it is important to keep in mind its twin goals of protecting the rights of the accused without unduly limiting society's need to investigate and solve crime. There is a need to be sensitive to the particularities of the individual suspect that may render him unable to confess voluntarily. Presenting a suspect with entirely fabricated evidence creates the danger that it will either persuade the susceptible subject that he did indeed commit the crime, or at least convince the suspect that any protestations of innocence are futile. Finally, threats and promises may convince a suspect that in spite of the long-term ramifications, it is in his best interest in the short and immediate term to confess. False confessions are rarely the product of proper police techniques. The growing practice of recording police interrogations, preferably by videotape can greatly assist the trier of fact in assessing the confession. The common law confessions rule [page324] is well-suited to protect against false confessions. While its overriding concern is with voluntariness, this concept overlaps with reliability. A confession that is not voluntary will often, although not always, be unreliable. The application of the rule will by necessity be contextual and require consideration of all the relevant factors. 

Threats or promises are the core of the traditional confessions rule. An offer by the police to procure lenient treatment in return for a confession is a very strong inducement, and will warrant exclusion in all but exceptional circumstances. An offer of psychiatric assistance or other counselling in exchange for a confession is clearly an inducement, but not as strong as an offer of leniency and regard must be had to the entirety of the circumstances. Threats or promises need not be aimed directly at the suspect to have a coercive effect. Any confession that is the product of outright violence is involuntary and unreliable. More difficult are the more subtle, veiled threats that can be used against suspects. Phrases like "it would be better if you told the truth" should not automatically require exclusion. The use of moral or spiritual inducement will generally not produce an involuntary confession as the inducement offered is not in the control of the police officers. The police may often offer some inducement to the suspect to obtain a confession. This becomes improper only when the inducements, whether standing alone or in combination with other factors, are strong enough to raise a reasonable doubt about whether the will of the subject has been overborne. The most important consideration is to look for a quid pro quo offer by interrogators, whether this is in the form of a threat or a promise. 

Oppressive circumstances have the potential to produce false confessions. Under inhumane conditions, a suspect may confess purely out of a desire to escape those conditions and such a confession is not voluntary. The use of non-existent evidence is another possible source of oppressive conditions. This ploy is very dangerous and is often crucial in convincing the suspect that protestations of innocence, even if true, are futile. While, standing alone, confronting the suspect with inadmissible or even fabricated evidence is not necessarily grounds for exclusion, when combined with other factors, it is a relevant consideration in determining whether a confession was voluntary. 

The operating mind requirement, that the suspect know what he is saying and that he is saying it to police officers who can use it to his detriment, is like oppression in that it should not be understood as a discrete inquiry completely divorced from the rest of the confessions rule. The operating mind doctrine is just one application of the general rule that involuntary confessions are inadmissible. 

Police trickery to obtain a confession, unlike other factors, is a distinct inquiry. While still related to voluntariness, the more specific objective of this doctrine is to maintain the integrity of the criminal justice system, by repressing police conduct that shocks the community. 

Where police interrogators subject the suspect to utterly intolerable conditions, or if they offer inducements strong enough to produce an unreliable confession, the trial judge should exclude it. Between these two extremes, oppressive conditions and inducements can operate together to exclude confessions. The doctrines of [page325] oppression and inducements are primarily concerned with reliability. However, as the operating mind doctrine and the "shocks the community" rule with respect to police trickery demonstrate, the confessions rule also extends to protect a broader conception of voluntariness that focuses on the protection of the accused's rights and fairness in the criminal process. The analysis of voluntariness must be contextual. A court should strive to understand the circumstances surrounding the confession and ask if it gives rise to a reasonable doubt as to voluntariness, taking into account all aspects of the rule. 

The trial judge did not err in concluding that the accused's confession was voluntary and reliable. The accused was fully apprised of his rights at all times; he was never subjected to harsh, aggressive or overbearing interrogation; he was not deprived of sleep, food, or drink; and he was never offered any improper inducements that undermined the reliability of the confessions. While the police did minimize the moral significance of the crimes, there was no suggestion that a confession would minimize the legal consequences. In telling the accused that he needed help, there was no suggestion that this was a quid pro quo for confessing. Although the police repeatedly told the accused that it would better if he confessed, there was no implied threat or promise, merely moral inducements which were not improper. The police may have suggested possible benefits of confessing, but there was never any suggestion of a quid pro quo. While the accused's relationship with his fiancée was strong enough to potentially induce a false confession were she threatened with harm, no such threat ever occurred. The most the police did was promise not to polygraph her if the accused confessed. This was not a strong enough inducement to raise a reasonable doubt as to the voluntariness of the confessions. Moreover, the timing of the comments regarding the accused's fiancée suggested that there was no causal connection between the inducements and the subsequent confession. The gentle, reassuring manner in which the police gained the accused's trust was not improper. There was no atmosphere of oppression. While the re-enactment was done when the accused had had little sleep, he was already awake when the police approached him, and was told he could stop at any time. 

Given the use of the polygraph test, it was appropriate to discuss how polygraphs fit into the analytical framework of voluntariness. Failure to tell a suspect that the polygraph is inadmissible will not automatically produce an involuntary confession. The confession should be excluded if the police deception shocks the community, but, even if not rising to that level, deception is a relevant factor in the overall analysis. The police made it abundantly clear to the accused that the interpretation of the polygraph readings was not admissible but that anything that the accused said to the police may be admissible. Although the police exaggerated the accuracy of the polygraph, the accused was not overwhelmed by the polygraph results and the confession did not follow almost immediately after the accused was informed of the results. The police procedures did present the defence with the unpalatable choice of either trying to explain away the confession without reference to the polygraph, or admitting that the accused failed the test. This tactical disadvantage to the defence was not relevant to the voluntariness of the confession, but simply suggested a prejudicial effect. Given the immense probative [page326] value of a voluntary confession, exclusion was not appropriate on this basis. The Nova Scotia Court of Appeal applied the wrong standard of appellate review and reached the wrong conclusion with regard to voluntariness. 

Per Arbour J. dissenting: Although the summary of the applicable law set out by the majority was agreed with, a different view was taken of the proper legal characterization of what occurred in the course of the many hours during which the accused was interrogated and of the voluntary quality of his incriminating statements. The information provided to the accused during the pre-test interview served to convince him that the polygraph results would demonstrate to the police whether he had set fire to his girlfriend's car. The interrogation that followed immediately on the heels of the announcement that the accused had "failed" the polygraph test built effectively on the groundwork laid during the pre-test interview. During the first hour of the post-test interview, the polygraph officer further developed the "infallible polygraph" theme, introduced the possibility of psychiatric help and further obscured the distinction between an opinion based on the results of the test and the results of the test. The three police officers who worked as a relay team to conduct the interview persuaded the accused that his body had betrayed him during the polygraph test and that they now knew that he had some involvement in some of the fires. The polygraph test was set up in such a way that all eight fires were linked together and that the accused was asked to admit or deny his involvement in all of them collectively. This provided the police with the opportunity to persuade the accused that he could fail the test because of his involvement in only one fire, possibly the most trivial one, and that admitting to that one would dispel their concern that he might have done them all. It was clear that the accused came to be convinced that having failed the polygraph, he would not be left alone by the police, who were convinced of his guilt, until he conceded what his body had already revealed. The accused's admission that he had set fire to his girlfriend's car triggered the next stage of the interrogation when, having been arrested, the accused was told that since he had no explanation for having set his girlfriend's car on fire, it was likely that he had a problem with fires, and that he was involved in all the others. 

The overall interrogation and strategy was sound. Although it relied on considerable deception on the part of the police, that in itself was neither illegal or sufficient to vitiate the voluntary nature of a confession. The line was crossed by improper inducements put forward in an oppressive atmosphere, undermining the accused's control over his mind and his will. The police created an atmosphere of trust, and persuaded the accused, at the outset, that they thought he was a good person, and that it was very unlikely that he was responsible for all the fires. These representations, while not true, did not violate the confessions rule. However, having left the accused with no clear idea of the true scientific or legal nature of the polygraph test, the police worked to persuade him that his continued denials were futile. With that in the background, they resorted to improper inducements which tipped the balance and served to convince the accused to admit, first, that he had set fire to his girlfriend's car and, later, that he was also responsible for the building fires. 

The first impermissible inducement was the suggestion that the accused needed psychiatric help and that the police could help the accused get it. While the police [page327] did not explicitly tell the accused that the only way that he could get psychiatric help was if he confessed, this was the clear implication. The second improper inducement was to minimize the seriousness initially of the car fire and then, after the accused had confessed to that fire, of the additional legal consequences that would flow from a confession to the building fires. It was suggested that it made no difference whether the accused had set one or all of the fires and that if he confessed, the building fires could be bundled with the car fire. There was also an improper inducement in the clear suggestion that the accused could spare his fiancée from interrogation by admitting his sole involvement in all the fires. The relationship between the accused and his fiancée was such that the threats to implicate her placed impermissible pressure on the accused to confess. These representations constituted threats, promises and inducements within the meaning of the confessions rule and, when combined with the ambiguity concerning just what was and was not admissible in court against the accused, as well as the oppressive atmosphere created by the "infallible" polygraph test, they were sufficient to raise a reasonable doubt as to the voluntariness of the accused's confessions. 

Fair trial considerations were an additional basis for exclusion of the confessions. The admission into evidence of a confession given in circumstances where it is intimately linked to a "failed" polygraph test is wholly inconsistent with the inadmissibility of polygraph evidence and the principles and policies that inform this. Where the accused's confession is intertwined with a "failed" polygraph test, he is presented with an impossible dilemma. If the accused wishes to repudiate his confession, as he is entitled to do, he must be able to inform the trier of fact of all the circumstances in which the confession was made, as the trier of fact cannot otherwise properly appreciate whether the confession may be untrue and accept the accused's repudiation of his out-of-court statement. The accused will unavoidably have to reveal having failed the polygraph if he wishes to cast doubt on the truthfulness of his confession, and is thus effectively forced to adduce highly prejudicial evidence that the Crown could not tender, and that will appear to bolster, rather than impeach, the reliability of his confession. The alternative of denying the veracity of the confession without informing the trier of fact of all the circumstances in which it was made was equally problematic. No amount of editing could realistically remove the constant references to the accused's failed polygraph test and there would be no basis upon which to understand why the accused would have confessed falsely without the polygraph test as the trigger. Confessions should be excluded where the accused, because of the intimate causal and temporal connection between a "failed" polygraph and a subsequent confession, is unable to demonstrate fully the impact of the circumstances surrounding its making without inevitably introducing the polygraph evidence. 
Oickle SCC




Conscriptive Evidence / Compelled Statements





White     (R. v. White – Supreme Court of Canada)
Constitutional law — Charter of Rights — Fundamental justice — Self-incrimination — Accused charged under Criminal Code with leaving scene of accident — Provincial legislation requiring persons involved in traffic accident to complete accident report — Whether accused's statements made under compulsion in traffic report admissible in criminal proceedings — Canadian Charter of Rights and Freedoms, ss. 7, 24(1), (2) — Criminal Code, R.S.C., 1985, c. C-46, s. 252(1)(a) — Motor Vehicle Act, R.S.B.C. 1979, c. 288, s. 61(1), (1.1), (7). 

The respondent was involved in an accident and reported it to the police by telephone the next day. A police officer attended at her home and she told him her version of the accident. The officer then read her Charter rights to her. The respondent then spoke to her lawyer and subsequently advised the officer that she, on her lawyer's advice, would not provide a statement with respect to the accident. In response to a question by the officer, the respondent confirmed some elements of her previous statements. The officer then advised her, however, that even though she was not required to provide a written statement, she would be required to provide a statement, if requested by the police, under the Motor Vehicle Act and that that statement could not be used against her in court. The respondent was later charged with failing to stop at the scene of an accident under s. 252(1)(a) of the Criminal Code. At trial, the Crown sought to adduce evidence of the three conversations that the respondent had had with the police; elements of the conversations linked the respondent to the accident. On a voir dire, the respondent stated that she knew immediately on being involved in an accident that she [page418] was under a duty to report it. She stated that she felt the officer had attended at her premises to take an accident report and that she was under a duty to speak to him about the accident and that she felt so obligated even after speaking with her lawyer. 

The trial judge, even though he found the respondent's statements to be voluntary, allowed a defence motion as to an infringement of s. 7 (self-incrimination as part of fundamental justice) and excluded the statements under s. 24(1) (appropriate and just remedy) of the Canadian Charter of Rights and Freedoms. A motion to dismiss the charge on the basis that the Crown had adduced no evidence as to the identity of the person driving the vehicle involved in the accident was granted. The Court of Appeal dismissed a Crown appeal on the s. 7 issue. The primary issue here is whether the admission into evidence in a criminal trial of statements made by the accused under compulsion of the Motor Vehicle Act offends the principle against self-incrimination embodied in s. 7 of the Charter. 

Held (L'Heureux-Dubé J. dissenting): The appeal should be dismissed. 

Per Lamer C.J. and Gonthier, McLachlin, Iacobucci, Bastarache and Binnie JJ.: Statements made under compulsion of s. 61 of the Motor Vehicle Act are inadmissible in criminal proceedings against the declarant. Their admission in a criminal trial would violate the principle against self-incrimination, which is one of the fundamental principles of justice protected by s. 7 of the Charter. The respondent's statements to the police in this case were made under compulsion. 

Several self-incrimination concerns were present here. Firstly, while the state should not be perceived as being coercive in requiring drivers to report motor vehicle accidents, the concern with protecting human freedom which underlies the principle against self-incrimination cannot be considered to be entirely absent in this context. Secondly, the vesting of responsibility for taking accident reports in the police transforms what might otherwise be a partnership relationship into one that is adversarial, for the police officer can simultaneously be investigating a possible crime where the driver is a suspect. The driver is generally in the officer's immediate physical presence at the time of giving the accident report, resulting in a context of psychological and emotional pressure. Thirdly, the prospect of unreliable confessions is very real because accident reports are [page419] frequently given directly to a police officer who might be seen as a person in authority and whose physical presence might cause a person to produce a statement in circumstances where that person is not willing to speak and where there may be a strong incentive to provide a false statement. Fourthly, the possibility is real and serious that permitting the use of compelled accident reports within criminal proceedings might increase the likelihood of abusive conduct by the state. The police can question a person suspected of a motor vehicle offence but if they wish to use this information in a criminal proceeding the information must not be provided pursuant to the Motor Vehicle Act. Finally, an accident report is a personal narrative and its use to incriminate clearly affects the declarant's dignity. The reduced expectation of privacy in a vehicle generally is irrelevant. 

The protection afforded by the principle against self-incrimination does not vary according to the relative importance of the self-incriminatory information sought to be used. If s. 7 is engaged by the circumstances surrounding the admission of a compelled statement, the concern with self-incrimination applies in relation to all of the information transmitted in the compelled statement. Immunity against the use of an accident report in subsequent criminal proceedings is itself a balancing between society's goal of discerning the truth, and the fundamental importance for the individual of not being compelled to self-incriminate. The balance which must be struck in the context of the reporting provision of the Motor Vehicle Act is between a driver's right not to be compelled to self-incriminate in criminal proceedings and the province's interest in highway safety. 

A declarant under s. 61 of the Motor Vehicle Act will be protected by use immunity under s. 7 of the Charter only to the extent that the relevant statement may properly be considered compelled. The test for compulsion under s. 61(1) is whether, at the time that the accident was reported by the driver, the driver gave the report on the basis of an honest and reasonably held belief that he or she was required by law to report the accident to the person to whom the report was given. The basis of a subjective belief exists because compulsion implies an absence of consent. The requirement that the belief be [page420] reasonably held also relates to the meaning of compulsion. 

The Crown does not bear the onus of establishing that an accident report was not made pursuant to the statutory duty to report. Rather, since the onus lies on the person raising the Charter challenge to establish an infringement of his or her rights, it is the accused who must establish on the balance of probabilities that the statement was compelled. The trial judge did not misapply the onus. His reasons reflected the uncontroversial view that once a prima facie case has been made with respect to an element of a Charter claim, it is left to the Crown to adduce evidence to rebut that prima facie case. 

It may not be necessary to use s. 24(1) of the Charter in order to exclude evidence whose admission would render the trial unfair. Section 24(1), however, may appropriately be employed as a discrete source of a court's power to exclude such evidence. Here, exclusion was required. There was evidence on which the trial judge could reasonably have found the accused's statements to be compelled by s. 61 of the Motor Vehicle Act. 

Per L'Heureux-Dubé J. (dissenting): In addition to their duty to receive a mandatory accident report, police officers also have the duty to investigate criminal conduct, such as the failure to stop at the scene of an accident. These different functions are not incompatible. However, when performing these various functions implies the risk of self-incrimination, the police must make efforts to clarify the purpose of their presence. 

The principle against self-incrimination must be applied on a case-by-case basis and must begin with a concrete and contextual analysis in the circumstances. As stated by Iacobucci J., the proper test for determining whether the statements should be considered to have been made under the compulsion of s. 61 is whether, at the time the accident report was given, the driver gave the report on the basis of an honest and reasonably held belief that he or she was required by law to report the accident to the person to whom the report was given. The trial judge applied the wrong test and his findings, which were based on several errors of law, cannot stand. 

There is evidence to conclude that the first two statements are inadmissible because they were made under statutory compulsion. The third, which was made after the police officer had informed the respondent of her s. 10(b) Charter rights and her right to silence is [page421] admissible, since it was voluntary and freely made. In giving the warnings, the officer clearly indicated that the matter was serious and that he was starting a criminal investigation. Any ambiguity as to whether the officer was there to take a report under the Act was no longer present after the warning. The evidence must not only disclose that the respondent subjectively believed that she was under a statutory duty to report, but must also establish an objectively reasonable basis for that belief. No such objective basis was established here because the accused (1) was cautioned about her right to a lawyer, (2) contacted her lawyer who advised her not to make any comments and (3) told the officer that she would not make a statement about the accident. There is no rule prohibiting the use, for questioning purposes, of information gathered under a statutory duty to report or any information gathered otherwise. 
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Leading Cases on Fraud




Olan (R. vs. Olan , Hudson and Hartnett 1978 – Supreme Court of Canada 

Criminal law — Fraud — Elements of fraud — Directors' actions re assets of company — Absence of quid pro quo — Basis of evidence of fraud to go to jury — Criminal Code, R.S.C. 1970, c. C-34, s. 338(1). 

In late 1971 Langley's Limited, a long-established dry-cleaning enterprise in Toronto, owned a substantial portfolio of "blue-chip" securities valued at $1,443,460. The control of the company, some 90 per cent of the common shares, was held by two estates and an individual represented by a chartered accountant, Leonard Johnston. Mr. Johnston was approached by one of the accused, Olan, President of First Montreal City Corporation Limited, to discuss the purchase of the controlling shares. It was agreed that the controlling common shares and certain preferred shares of Langley's would be acquired by First Montreal for approximately $1,485,000 payable in cash. Toward the end of the negotiations Mr. Johnston also met the other accused Hudson, President and Director of Beauport Holdings, and Hartnett, Vice-President and Director of Beauport Holdings and legal adviser to Hudson. Before closing First Montreal assigned its rights under the agreement to Beauport. Thereafter Hudson and Hartnett played the dominant roles aided by Olan who was to receive a finder's fee of approximately $67,000 for negotiating the sale. As at November 30, 1971 the total current assets of Beauport Holdings were $149,968.30 and the total assets $738,966.87. The closing date for the purchase of the Langley's shares was to have been December 2, 1971, but, as the purchasers did not have the necessary money, was postponed. A series of financial manoeuvres followed. A bank account had been opened in name of Beauport Holdings on December 8, 1971, and the accused met with the bank manager concerning the certification of a cheque for $1,025,000 to be drawn on the account. There were no funds in the account but the manager was advised that a deposit of $488,000 was available and would be deposited later the same day. At a second meeting the manager agreed to the certification but only on conditions--he was to be present at the closing and retain possession of the cheque until the purchase of Langley's was completed, when the accused would take possession of Langley's portfolio, sell the securities and with the proceeds cause Langley's to buy another company owned by them. On December 10, 1971, the accused completed through Beauport Holdings the purchase of approximately 90 per cent of Langley's common shares; the preferred shares were purchased later. The vendors received the certified cheque for $1,025,000 drawn on the account of Beauport Holdings plus $246,545 being the proceeds of a loan to Beauport Holdings. 

Another company, Beauport Financial Corporation Limited, had been incorporated by Hudson and Hartnett on November 23, 1971. Immediately after the purchase of the Langley's shares a meeting of the new Board of Directors of Langley's was convened which authorized the sale of all securities owned by Langley's, the purchase of 11,000 shares of Gibraltar Mines Ltd. for $49,500, the purchase from First Montreal of the outstanding shares of a Quebec company, Advertising Associates, for $400,000, and the subscription by Langley's for 10,000 shares in Beauport Financial at $10 per share. Further steps were taken and as a result Beauport Financial received from Langley's $790,000 which it loaned to Beauport Holdings to complete by Beauport Holdings the purchase of Langley's. The issues were whether the $790,000 was expended in furtherance of the bona fide business interests of Langley's, or merely in advancing the personal interests of the accused, and whether Langley's suffered deprivation as a result of this action. The accused were tried and convicted of defrauding Langley's of money and valuable securities to a value of $1,190,000 contrary to s. 338 of the Criminal Code, however the Court of Appeal set aside the conviction. Leave was granted to appeal to the Supreme Court on the question as to whether the Court of Appeal had erred in holding that there was no evidence of fraud to go to the jury and in its consideration of the applicability and scope of the principles of law in Cox and Paton v. The Queen, [1963] S.C.R. 500, as they related to each accused. 

Held:  The appeal should be allowed.

From Cox and Paton it is apparent that proof of deceit is not essential to support a conviction under s. 338(1). Where it is alleged that a corporation has been defrauded by its directors deception is not an essential element of the offence. The words "other fraudulent means" in s. 338(1) include means which are not in the nature of a falsehood or a deceit and they encompass all other means which can properly be stigmatized as dishonest. While the courts have been loath to attempt an exhaustive definition of "defraud" one can say that two elements are essential, "dishonesty" and "deprivation". Using the assets of the corporation for personal purposes rather than bona fide for the benefit of the corporation can constitute dishonesty in a case of alleged fraud by directors of the corporation. Deprivation is satisfied on proof of detriment, prejudice or risk of prejudice; it is not essential that there be actual loss. On the facts it was here open to the jury to find that the exchange of the Langley portfolio for a loan was something other than a quid pro quo. The Court of Appeal erred in its consideration of the applicability and scope of the principles of law in Cox and Paton v. The Queen as they related to each accused and in holding that there was no evidence of fraud to go to the jury.

Olan marked a broadening of the law of fraud in two respects.  First, it overruled previous authority, which suggested that deceit was an essential element of the offence.  Instead, it proposed the general concept of dishonesty, which might manifest itself in deceit, falsehood or some other form of dishonesty.  Just as what constitutes a lie or a deceitful act for the purpose of the actus reus is judged on the objective facts, so the other fraudulent means is determined objectively, by reference to what a reasonable person would consider to be a dishonest act.  Second, Olan made it clear that economic loss was not essential to the offence, the imperilling of an economic interest is sufficient even though no actual loss has been suffered.  One issue left unclear in Olan was whether the dishonesty is to be understood principally in relation to the actus reus (other fraudulent means) or, in contrast, the mens rea.  It seems that the distinction was not made clear in Olan.  The reason is that the word dishonesty is used to describe a part of the actus reus and the term is also used to describe the essence of the fraudulent intention or mens rea, and in this sense, after Olan, fraud was said to require subjective knowledge of dishonesty.    
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Theroux (R. vs. Theroux 1993 – Supreme Court of Canada)

Fraud — Elements of offence — Mens rea-- Accused starting residential construction projects--Accused falsely representing that deposits made by purchasers were guaranteed — Trial judge finding that accused believed project would be completed — Accused properly convicted of fraud — Mens rea of fraud established by proof of subjective knowledge of prohibited act and subjective knowledge that prohibited act could have as consequence deprivation of another including knowledge that victims' pecuniary interests put at risk — Accused knew that act depriving depositors of insurance protection and placing depositors' money at risk — Fact that accused believed houses would be built and risk would not materialize not defence — No requirement of proof that accused believed acts to be dishonest — Cr. Code, s. 380. 

The accused was charged with fraud following the failure of two residential construction projects in which he was involved. The accused falsely represented to potential purchasers that the deposits were insured by the Federation de construction du Quebec. The company which was to have built the residences became insolvent and could not complete the project. As a result most of the depositors lost their money. The trial judge found that the accused honestly believed that the project would succeed but that this was no defence. An appeal by the accused to the Quebec Court of Appeal was dismissed. 

On further appeal by the accused to the Supreme Court of Canada, held, the appeal should be dismissed. 

Per McLachlin J., La Forest, Gonthier and Cory JJ. Concurring. The actus reus of the offence of fraud in s. 380 of the Criminal Code consists of a prohibited act, be it an act of deceit, of falsehood or some other fraudulent means, and deprivation caused by the prohibited act, which may consist in actual loss or the placing of the victims' pecuniary interests at risk. Where ''other fraudulent means'' are relied on, the existence of such means will be determined by what reasonable people consider to be dishonest dealing. Typically, the mens rea of an offence is concerned with the prohibited consequence. The mens rea of fraud should therefore consist in the subjective awareness that one is undertaking a prohibited act which could cause deprivation in the sense of depriving another of property or putting that property at risk. The fact that the accused may have hoped the deprivation would not take place, or may have felt that there was nothing wrong with what he was doing, provides no defence. There must be proof of subjective knowledge of the prohibited act and subjective knowledge that the prohibited act could have as a consequence the deprivation of another, which deprivation may consist in knowledge that the victims' pecuniary interests are put at risk. Recklessness as to consequences might also attract liability where the accused has knowledge of the likelihood of the prohibited consequences and commits the acts, being reckless whether those consequences ensue. The requirement of intentional fraudulent action excludes mere negligent misrepresentation and also excludes improvident business conduct or conduct which is sharp in the sense of taking advantage of a business opportunity to the detriment of someone [page450] less astute. A statement made carelessly, even if it is untrue, will not amount to an intentional falsehood, subjectively appreciated. 

In this case the accused was properly convicted of fraud. The actus reus was clearly established. The accused committed deliberate falsehoods which gave rise to deprivation first in the sense that they did not get the insurance protection they were told they would get and secondly, the money they gave to the accused was put at risk. The mens rea was also established. The accused told the depositors that they had insurance protection and knew that by this act he was depriving them of something they thought they had, insurance protection. It may also be inferred from the possession of this knowledge that the accused knew that he was placing the depositors' money at risk. The fact that the accused sincerely believed that in the end the houses would be built and that the risk would not materialize cannot constitute a defence. 

Per Sopinka J., Lamer C.J.C. concurring: With respect to the term ''other fraudulent means'' in s. 380 of the Criminal Code, an objective test of dishonesty should be applied. This should be distinguished, however, from the case where the accused believes in facts, which, if true, would deprive the act of its dishonest character. It is not the case that typically mens rea is concerned with the consequences of the prohibited actus reus. The actus reus often includes consequences for which there is no additional mental element. Further, while it is accurate to state that recklessness for the purposes of the mens rea of fraud requires knowledge of the likelihood of the prohibited consequences, that is not a definition of recklessness which would apply to all offences, such as criminal negligence. In this case, the trial judge's finding that the accused deliberately lied to his customers, satisfies the first element in the definition of fraud. With respect to the issue of deprivation or risk thereof, if the sole issue were whether the conduct of the accused created a risk of deprivation to the depositors of their deposits by reason of the non-completion of the project, the appeal would have to be allowed. In this case, however, the trial judge found that there was no insurance in place and therefore even if the project was eventually completed there would have been a deprivation or a risk of deprivation during the uninsured period. Based on those findings, the mens rea with respect to deprivation was established. 

Per L'Heureux-Dube J.: The accused was properly convicted of fraud. There are, however, reservations as to some of the reasons of the majority, particularly mens rea as it applies to consequences of most offences and the statement concerning recklessness. 

Theroux offers two judgements, by McLachlin J. (the main) and by Sopinka J. (concurring).  They agree in the result and on the fundamental point that what is dishonest must be judged objectively.  Thus for all intents and purposes McLachlin J’s opinion may be regarded as the view of the Supreme Court.  Olan provided a comprehensive definition of the law of fraud but after 1978, as Olan was applied in various jurisdictions and the law developed, some contentious issues arose, particularly in relation to mens rea.  In Theroux the Supreme Court apparently ended the controversy.  Trying to resolve the difficulty, Theroux said, “where it is alleged that the actus reus of a particular fraud is other fraudulent means, the existence of such means will be determined by what reasonable people consider to be dishonest dealing.  In instances of fraud by deceit or falsehood, it will not be necessary to undertake such an inquiry; all that need be determined is whether the accused, as a matter of fact, represented that a situation was of a certain character, when in reality, it was not.”  It appears therefore that dishonesty describes the way the accused behaves (actus reus) as his behaviour is judged according to a reasonable man standard (objectively) not the way he thinks.  According to Theroux the actus reus of the offence of fraud will be established by proof of:  

(1) The prohibited act, be it a act of deceit, a falsehood or some other fraudulent means; and 

(2) Deprivation caused by the prohibited act, which may consist in actual loss or the placing of the victim’s pecuniary interests at risk.

Correspondingly, the mens rea of fraud is established by proof of:

(1) Subjective knowledge of the prohibited act; and 

(2) Subjective knowledge that the prohibited act could have as a consequence the deprivation of another (which deprivation may consist in knowledge that the victim’s pecuniary interests are put at risk).  

It is not difficult to distinguish between dishonesty in behaviour (actus reus) and dishonesty in intention (mens rea).  But where the alleged actus reus is other fraudulent means as is the case in most commercial frauds (no overt false or deceitful behaviour), it is easy to be confused.  

The following statement from Theroux appears to express most concisely what the Crown must prove.  “Although other fraudulent means have been broadly defined as means which are dishonest, it is not necessary that an accused personally consider these means to be dishonest in order that he or she be convicted of fraud for having undertaken them.  The dishonesty of the means is relevant to the determination whether the conduct falls within the type of conduct caught by the offence of fraud; what reasonable people consider dishonest assists in the determination whether the actus reus of the offence can be made out on particular facts.  That established, it need only be determined that an accused knowingly undertook the acts in question, aware that deprivation, or risk of deprivation, could follow as a likely consequence.”  It is this statement which best summarizes the conclusion that, according to Theroux, the mens rea of fraud is to be judged objectively according to the reasonable man test. Putting the matter differently, it is not necessary that the Crown prove that the accused thought personally that what he did was wrong.                 
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Zlatic (R. vs. Zaltic 1993 – Supreme Court of Canada)

Fraud — Elements of offence — Mens rea — Accused wholesaler of clothing — Accused obtaining large quantity of goods from suppliers on credit — Accused selling goods and then using money for gambling — Over period of several months accused losing $500,000 — Accused testifying that he had new system for gambling and intended to repay all his suppliers — Trial judge finding that accused had no desire to pay for merchandise that suppliers continued to deliver to him — Charge made out — Requisite mens rea established — Accused knowingly undertaking conduct which constitutes dishonest act and appreciating that consequences of such act could be deprivation in sense of causing suppliers to lose pecuniary interest in property or in placing that interest at risk — Cr. Code, s. 380. 

Fraud — Elements of offence — Actus reus-- Accused wholesaler of clothing — Accused obtaining large quantity of goods from suppliers on credit — Accused selling goods and then using money for gambling — Over period of several months accused losing $500,000 — Accused testifying that he had new system for gambling and intended to pay all of his suppliers — Trial judge finding that accused had no desire to pay for merchandise — Charge made out — Accused's acts properly characterized as dishonest — Funds used by accused to gamble representing means by which creditors could be repaid — Creditors having pecuniary interest in moneys — In accepting goods from suppliers with no concern for payment and in diverting funds to non-business notoriously risky enterprise accused putting funds to wrongful use — Reasonable person would regard such scheme as dishonest — Cr. Code, s. 380. 

The accused was charged with a number of offences arising out of the operation of his clothing wholesale business and was convicted on four counts of fraud. Over a period of several months the accused gambled away over $500,000. This money had come from customers to whom he had sold goods which had been supplied to him on credit by clothing suppliers. The victims of the offences were the accused's suppliers. The accused testified that he had a new system for gambling and decided to use the money to test the new system. Over the ensuing months the accused used larger and larger sums of money. Eventually the accused went bankrupt. The trial judge found that when the accused commenced his gambling bid he did not care about, nor have any desire to pay for, the merchandise that his suppliers continued to deliver to him. An appeal by the accused to the Quebec Court of Appeal was dismissed.

On further appeal by the accused to the Supreme Court of Canada, held, Lamer C.J.C. and Sopinka J. dissenting, the appeal should be dismissed. 

Per McLachlin J., L'Heureux-Dube and Cory JJ. concurring: The actus reus of fraud is established by proof of the prohibited act, be it an act of deceit, falsehood, or some other fraudulent means, and deprivation caused by the prohibited act, which may consist in actual loss or the placing of the victims' pecuniary interests at risk. In considering whether the act of the accused constitutes other fraudulent [page467] means, the fundamental question is whether the acts can properly be stigmatized as dishonest. This is determined by applying a standard of the reasonable person. It connotes an underhanded design which has the effect, or which engenders the risk, of depriving others of what is theirs. The dishonesty of other fraudulent means lies in the wrongful use of something in which another person has an interest, in such a manner that this other's interest is extinguished or put at risk. The use is ''wrongful'' in this context if it constitutes conduct which reasonable decent persons would consider dishonest and unscrupulous. In this case, the funds which the accused used to gamble represented the means by which the creditors, who had supplied the goods that supplied these funds, could be repaid. The creditors had, to this extent, a pecuniary interest in the moneys. The accused's right to use these funds as he pleased was not unrestricted. In accepting the goods with no concern for payment and in diverting the funds into a non-business, notoriously risky enterprise, he put the funds to a wrongful use. A reasonable person would regard as dishonest the scheme involved in the acceptance of merchandise for resale without concern for repayment and the diversion of the proceeds to a reckless gambling adventure. Unwise business practices are not fraudulent but the wrongful use of money in which others have a pecuniary interest for purposes that have nothing to do with business, may, in appropriate circumstances, constitute fraud. The fact that the accused had legal title to the moneys that he gambled away does not alter the result. What is essential is not the formalities of profit or actual pecuniary loss, but that dishonest commercial practices which subject the pecuniary interest of others to deprivation or the risk of deprivation be visited with criminal sanction. 

The mens rea of fraud is established by proof of subjective knowledge of the prohibited act, and subjective knowledge that the prohibited act could have as a consequence the deprivation of another or knowledge that the victims' pecuniary interests are put at risk. The findings by the trial judge in this case that the accused did not care whether or not he paid for the goods when he received them and that he then proceeded to sell them and divert the money he received from the sale to gambling established the necessary mens rea. The accused knew it would have the consequence of putting his creditors' pecuniary interests at risk. While the trial judge made no explicit finding that the accused subjectively appreciated that in gambling he was subjecting the interests of others to deprivation, in convicting he must have concluded that the necessary mens rea was present. There was nothing in the evidence to negate the natural inference that when a person gambles with funds in which others have a pecuniary interest he knows that he puts that interest at risk. The accused expressly acknowledged that he was aware of the risk. It was no defence that the accused believed that he would win at the casinos and be able to pay his creditors. 

Per Sopinka J., Lamer C.J.C. concurring, dissenting: The conviction in this case could not stand, absent a finding by the trial judge that either the accused had no intention to pay when he accepted the goods from the suppliers, or, with subjective knowledge of the risks to his creditors, the accused persisted in gambling so as to show a reckless disregard for payment. The creditors did not have a pecuniary interest in the moneys which the accused used for gambling in the sense in which, for example, a corporation had an interest in its money which is directed to private purposes. Although creditors have an interest in being paid that does not give them a pecuniary interest in a proprietary sense unless the relationship with their debtor is such that the moneys are impressed with the trust. There was no such suggestion here. While the trial judge stated that the accused had no concern, desire or preoccupation in regard to repayment of his creditors, this could not be [page468] taken also as a finding that there was no intention to pay when the goods were supplied. In a situation where the accused uses his own funds in a way which jeopardizes his ability to repay his creditors, the conduct can only be stigmatized as dishonest if the accused does so knowingly. The accused must deliberately undermine his ability to pay and if he honestly believes in facts which would mean that there is no risk to the creditor, then this aspect of the offence is not established. In this case, there was no finding that the accused subjectively appreciated that his gambling created an unreasonable risk of being unable to pay his creditors. The appeal should be allowed and a new trial ordered. 

The mens rea of fraud is established by proof of subjective knowledge of the prohibited act, and subjective knowledge that the act could have as a consequence deprivation, in the sense of causing another to lose their pecuniary interest in certain property or in placing that interest at risk.  There is no requirement that the accused subjectively appreciate the dishonesty of his acts.  This case basically describes mens rea in the same way.  
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Meaning of Defrauds





Renard (R. vs. Renard 1974 – Ontario Court of Appeal)

The court held that, a victim may be defrauded by being deprived of something and he may be deprived of something either by being fraudulently induced to part with it or by having that to which he is entitled fraudulently diverted or withheld from him. 
Renard
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Kribbs (R. vs. Kribbs 1968 – Ontario Court of Appeal) 

Criminal law — Fraud — Accused procuring transfer of bank account of alleged victim into name of victim and accused — Victim in state of senility — Accused then withdrawing money — Whether necessary for Crown to show that any property or money of victim was subject of fraud against him — Cr. Code, s. 323(1). 

On a charge of defrauding A of a specified sum of money, in which the evidence is that the accused took advantage of his relationship with A, then in a condition of senility, by procuring the transfer of a bank account in the name of A and his deceased wife, to a new joint bank account in the name of A and the accused, and subsequently withdrawing the specified sum therefrom, it is unnecessary for the Crown to establish that any property or money of A was the subject of fraud practiced against him. It is sufficient to constitute fraud, within the meaning of s. 323(1) of the Criminal Code, if the Crown shows that the accused procured a third person to put the accused in a position to take money to which A would otherwise have been entitled.

An accused’s acts in procuring a third person to put him in a position to take money to which the complainant would be otherwise entitled constitutes fraud.  


Kribbs
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Marquardt (R. vs. Marquardt 1972 – British Columbia Court of Appeal

A charge of fraud is valid against the principle shareholder who fraudulently depletes the assets of his alter ego, a limited company.
Marquardt
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Meaning of Other Fraudulent Means 





Cox and Paton (R. vs. Cox and Paton 1963 – Supreme Court of Canada

Conspiracy — Indictment — Counts of conspiracy to defraud and conspiracy to steal involving several separate transactions — Whether multifarious — Whether convictions on both counts may be sustained where relating to same transactions. 

Accused were charged and convicted, inter alia, on two counts of conspiring to steal and conspiring to defraud BP Co. of $460,000 involving six transactions over a five-year period, one of which, involving $200,000, took place in the following circumstances. Accused agreed to purchase the controlling interest in BP Co. from one D, who owned 90% of its issued capital stock, provided that BP Co. would float a bond issue to raise $400,000. Accused were instrumental in preparing the prospectus for the bond issue in which they declared that the proceeds would be used for the redemption of certain outstanding debentures of the company and for the expansion of its facilities and other corporate purposes. In fact the accused used $200,000 of the money so raised to finance the transaction by which they acquired D's shares, involving absolutely no outlay to themselves, in a series of complicated manoeuvres which ended up with BP Co. paying $200,000 for worthless shares in a moribund company owned by accused. The Manitoba Court of Appeal, Miller, C.J.M., dissenting, affirmed the conviction for conspiracy to defraud but quashed the conviction for conspiracy to steal. Miller, C.J.M., would have quashed both convictions on the grounds that the conspiracy-to-defraud count charged not one offence but six separate offences, contrary to s. 492(1) of the Criminal Code, 1953-54 (Can.), c. 51, and that the verdicts of guilty on both of the conspiracy counts were inconsistent and fatal to the maintenance of either conviction. On appeal by accused to the Supreme Court from the conviction for conspiracy to defraud, held, that the appeal must be dismissed. 

The conspiracy to defraud count, even if it rested on six separate transactions and even if each of these latter constituted an indictable offence in itself, charged a single conspiracy, that is, an agreement to defraud BP Co. of large sums of money over a period of time by such fraudulent means as presented themselves from time to time. The gist of the offence of conspiracy is the agreement itself and not the several acts done in pursuance thereof which are simply the objects of the conspiracy and the means whereby the improper agreement is to be implemented. Moreover, it is only necessary to determine whether the $200,000 transaction disclosed fraud, since a conviction will be sustainable if fraud is proved with respect to that amount even if not proved with respect to the total of $460,000 alleged in the count, and in the instant case the transaction in question constituted an offence under s. 323(1) of the Code and there was ample evidence on which the jury could find the accused guilty of conspiracy to defraud as charged. However, the convictions for conspiracy to steal and conspiracy to defraud cannot both be supported, not because they are mutually destructive but because if both were allowed to stand the accused would in reality be convicted twice of the same offence and it would be contrary to law that the accused should be punished more than once for the same offence. 

Section 343(1)(c) of the Criminal Code, 1953-54 (Can.), c. 51, makes it an offence for a person to "make, circulate or publish a prospectus ... that he knows is false in a material particular with intent to induce any person to ... advance anything to a company". In the instant case accused were instrumental in preparing a company prospectus for floating a bond issue which contained a false statement as to the purposes for which the money raised would be used and accused were charged that they did "make, circulate or publish" the prospectus -- "with intent to induce members of the public to advance monies to Brandon Packers Limited" knowing that it was false in a material particular contrary to s. 343(1)(c) aforesaid. Accused were convicted and appealed on grounds that (1) the count charged three separate offences, i.e., making, circulating and publishing a prospectus, and hence was void for duplicity; (2) that the false particular must amount to a "false pretence", i.e., relate to a matter of fact either past or present, and that a representation as to future conduct or intention, as here, did not come within the meaning of s. 343(1)(c); and (3) that the accused were charged with intent to induce "members of the public" instead of "any person", as provided in s. 343(1) (c), and that the section only creates an offence where the accused intends to induce an ascertained person to advance something to a company. 

Held, by the Supreme Court, that the conviction must be affirmed. As to the first objection, held, that s. 343(1)(c) creates only one offence, the essence of which is an attempt to induce persons to advance moneys to a company by means of a knowingly false prospectus, and the making, circulating or publishing of such a prospectus are not separate offences but are modes in which the one offence may be committed. 

As to the second objection, held, that s. 343(1) does not require that a prospectus contain a "false pretence" and it may be "false in a material particular" if it contains, as here, a statement of purposes which the person making the statement had never any intention of carrying out. 

Finally, the expression "any person" includes all persons of the class to whom the prospectus is intended to be given although at the time the false prospectus is prepared the identity of none of those persons is ascertained. 

Although no exhaustive definition of other fraudulent means was given it was held that if all the directors of a company were to join together to purchase a worthless asset with company funds in order to enrich themselves then even, “supposing it could be said that the directors being the mind of the company and well knowing the true facts, the company was not deceived…it is clear that…the directors would have defrauded the company, if not by deceit or falsehood, by other fraudulent means.”   


Cox and Paton
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Kirkwood (R. vs. Kirkwood 1983 – Ontario Court of Appeal

Criminal Law — Fraud — Elements of offence — Distribution of "counterfeit" video tapes — Accused acquiring and duplicating counterfeit video tapes — Accused then renting and selling video tapes without contributing revenue to owners of rights for use of films — Whether constitutes fraud — Whether relationship between accused and victim must be established — Whether same conduct could constitute theft — Cr. Code, ss. 283, 338. 

The accused was involved in the sale and rental of video tape cassettes to the public and a portion of their business consisted of selling "counterfeit" video tapes. The counterfeit video tape cassettes were obtained from various sources and duplicated by the accused. The accused made no attempt to contact the owners of the copyright or distribution rights of the counterfeit cassettes in order to obtain these rights and never contributed revenues of any kind to the owners of the rights for the use of the films. The accused was acquitted at trial on the basis that there was no relationship between him and the victims of the fraud. On appeal by the Crown from the accused's acquittal, held, the appeal should be allowed and a new trial ordered. 

While it may be that where the Crown relies on proof of deceit or falsehood to support a charge of fraud contrary to s. 338 there must exist some form of relationship or nexus between the perpetrator of the fraud and its victim, this is not the case where the Crown relies on "other fraudulent means". 

The two essential elements of fraud are dishonesty and deprivation. Deprivation is satisfied by proof of detriment, prejudice or risk of prejudice to the economic interests of the victim. The accused's willingness to enter into the commercial distribution of counterfeit video cassettes constituted evidence from which a trier of fact could infer an awareness on their part of a risk of prejudice to the economic interests of the real owner of distribution rights and copyright. Notwithstanding the absence of a relationship these owners could be defrauded of the money earned or to be earned by the accused. The conduct of the accused fell within the scope of dishonesty sufficiently to support a charge of fraud. Finally, there was no reason to give the offence of fraud a restricted definition so as to preserve the distinction between it and the offence of theft. Even if infringement of copyright could be considered theft within the meaning of s. 283 of the Criminal Code it is not a proper reason for giving a restricted meaning to a section of the Criminal Code or for requiring additional ingredients as part of any offence.

The court of appeal rejected the argument that fraud requires a link between the victim and the accused.  It noted that some form of relationship or nexus between the perpetration of the fraud and its victim may be necessary in cases where the fraud has been accomplished by deceit or falsehood, but held that such a nexus is not necessary where the deprivation is caused by other fraudulent means so long as the means are dishonest.  


Kirkwood
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Olan (R. vs. Olan, Hudson and Hartnett 1978 – Supreme Court of Canada

In Olan Dickson J. said, “The words other fraudulent means in s. 380(1) include means which are not in the nature of a falsehood or a deceit, they encompass all other means which can properly be stigmatized as dishonest.”     
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Risk of Deprivation





Olan (R. vs. Olan, Hudson and Hartnett 1978 – Supreme Court of Canada

In Olan the Supreme Court defined deprivation thus, “The element of deprivation is satisfied on proof of detriment, prejudice, or risk of prejudice to economic interests of the victim.  It is not essential that there be economic loss as the outcome of the fraud.     
Olan SCC




Knowles (R. vs. Knowles 1979 – Ontario Court of Appeal)

Fraud — Elements of offence — Deprivation — Accused officer of subsidiary of victim corporation — Contrary to company policy accused purchasing store franchise with loan from victim — Purchase and loan made through nominee of accused — Loan fully secured — Victim realizing on security when learning true state of affairs — Whether any evidence of deprivation — Whether victim defrauded. 

The accused was charged with defrauding M.S. Ltd. with respect to obtaining a loan in the following circumstances. The accused was president of a subsidiary of M.S. Ltd. which supplied products to certain franchised hardware stores. Contrary to company policy the accused through a nominee purchased one of the franchises, the nominee having obtained a loan from M.S. Ltd. to purchase the store. It was never revealed that the accused was the real purchaser. One of the purposes of the company policy was to prevent conflicts of interest from arising. When M.S. Ltd. learned of the deception it proceeded to realize on its security and placed the business in receivership. At trial the Judge granted a motion for nonsuit on the basis that the requisite element of deprivation was not established since M.S. Ltd. had made an independent investigation before granting the loan and since the loan was secured. On appeal by the Crown from the accused's acquittal, held, the appeal should be allowed and a new trial ordered. 

If the accused by deceit induced the victim to believe that his nominee was the actual purchaser for the purpose of obtaining the loan knowing that the victim would not have made the loan if it knew the true state of affairs, then the accused would have defrauded the victim notwithstanding the funds were ultimately recovered and the proceeds were used for the purpose for which they were advanced. The dishonest deprivation consisted in inducing the victim to its detriment to make the loan which it would not have made but for the deception. This deceit placed the accused in a conflict of interest and thus imperilled the victim's economic interest so that even if the loan was secured it was placed in a position of risk. There was therefore evidence upon which the trial Judge could find the victim was defrauded by the accused. 

Evidence of deprivation found; accused caused company to make loan it would not have made had it known he would be beneficiary.  Even though loan secured, and was used for precise business purpose for which it was granted, Court of Appeal found deprivation.
Knowles
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Campbell and Kotler (R. vs. Campbell and Kotler 1986 Supreme Court of Canada)

 Indictment and information — Amendment — Accused charged with fraud — Sole proprietorships described ms victims of fraud — Accused calling no evidence and in jury address counsel indicating that trial judge would direct verdict of acquittal as sole proprietorships not capable of being victims of fraud — Trial judge in fact directing verdict of acquittal after refusing application by Crown to amend indictment — Trial judge refusing amendment on basis that accused had been irreparably prejudiced — Court of Appeal upholding findings of trial judge -- in circumstances no grounds upon which Supreme Court of Canada should interfere with finding of trial judge as upheld by Court of Appeal — Cr. Code, s. 529. 

Fraud — Elements of offence — Accused owners of manufacturing company hiring firm of chartered accountants to arrange additional financing — Sole proprietorships established and registered in name of accountant's secretary — Proprietorships used to channel investors' funds to accused's company — Accused then using false invoices to defraud investors — Crown however naming sole proprietorships as victims of offence — Reference in indictment indicating that Crown particularizing that accountant's secretary was victim — She however was mere conduit for transactions and no risk of prejudice to her economic interests — Accused acquitted — Cr. Code, ss. 2, 338. 

The accused who owned a manufacturing company hired a firm of chartered accountants to arrange additional financing for their company. The accountant organized a factoring scheme by which the accused would sell their company's accounts receivable for cash and the buyer of the accounts would then collect the sum due from the accused's company's clients. To accomplish this two sole proprietorships were established and registered in the name of the accountant's secretary. It was later discovered that the accused had submitted false invoices and in the result the various investors suffered substantial financial losses. However, the Crown in charging the accused with fraud specified the sole proprietorships as the victims of the offence. The accused was acquitted at trial on a directed verdict and an appeal by the Crown to the Ontario Court of Appeal was dismissed on the basis that there was no evidence that the accountant's secretary had been defrauded. On further appeal by the Crown to the Supreme Court of Canada, held, the appeal should be dismissed. 

Proprietorships are not in and of themselves persons capable of being defrauded, such proprietorships merely being the registered names under which persons capable of being defrauded do business. The effect therefore of the Crown's reference to these proprietorships in the indictment was that the Crown was indicating that the victim it was particularizing was the accountant's secretary, that it was in the operation of these two proprietorships that she was defrauded and not otherwise, and that the Crown was undertaking to make its case within these narrow confines and that the defence was entitled to so assume and conduct its case accordingly. While to make out a charge of fraud there need not be actual economic loss, there must nevertheless be an actual risk of prejudice to the economic interests of the alleged victim, in this case the accountant's secretary. However, under the scheme there was no actual risk of prejudice to the economic interests of the accountant's secretary. She was a mere conduit in the transactions, [page98] being instrumental to the flow of money between the accused and the buyers of the receivables. 
Campbell and Kotler
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