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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
_____________________________________________________________________ X
SUPERIOR GUNITE Index No. 54272/2013
Plaintiff, AMENDED VERIFIED ANSWER,
SEPARATE DEFENSES,
-against- AND COUNTERCLAIM
OF DEFENDANTS
YONKERS CONTRACTING
YONKERS CONTRACTING COMPANY, INC., and COMPANY, INC., AND
ZURICH AMERICAN INSURANCE COMPANY, ZURICH AMERICAN
INSURANCE COMPANY
Defendants.
_____________________________________________________________________ X

Yonkers Contracting Company, Inc. (“Yonkers”), and Zurich American Insurance Company
(“Zurich™) (hereinafter sometimes collectively referred to as “Defendants"), by their attorneys, Veneruso,
Curto, Schwartz & Curto, LLP, as and for their answer to the Verified Complaint dated March 25, 2013 of
Superior Gunite (hereinafter referred to as “Plaintiff”), answer, allege and say as follows:

L. Upon information and belief, the Defendants admit the allegations set forth in Paragraph
1 of the Verified Complaint.

2. The Defendants admit the allegations set forth in Paragraph 2 of the Verified Complaint.

3. The Defendants admit the allegations set forth in Paragraph 3 of the Verified Complaint,
except as to state that the correct name of Defendant is Zurich American Insurance Company.

IN ANSWER TO THE FIRST CAUSE OF ACTION AGAINST YONKERS

4, The Defendants repeat and reassert each and every answer to the allegations of Paragraphs
1 through 3 of the Verified Complaint as if fully set forth at length herein.
5. The Defendants admit that on or around March 3, 2011, Yonkers entered into a

subcontract with the Plaintiff (“Subcontract™) for certain work relating to Metropolitan Transit



Authority (“MTA"”} project identified as the Excavation/Mining/Lining of the Vertical Shaft E1, E2,
Inclined Tunnels, T1 Connector Tunnel, and the Construction Ventilation Building and Station
Entrance Structure at Site J, Contract No.: C-266510, located in at the south side of the intersection of
34" Street and 11" Avenue, in New York, New York (hereinafter the "Project"). The Defendants state
that the Subcontract speaks for itself and deny knowledge or information sufficient to form a belief as
to all other allegations set forth in Paragraph 5 of the Verified Complaint.

6. The Defendants admit that the Subcontract required Plaintiff to provide labor, materials
and equipment necessary for the furnishing, installation and placement of certain shotcrete work at the
Project and deny all other allegations set forth in Paragraph 6 of the Verified Complaint.

7. The Defendants admit that the Subcontract price was $7,500,000, subject to additions
and deletions, and state that the Subcontract speaks for itself and deny all other allegations set forth in
Paragraph 7 of the Verified Complaint.

8. The Defendants state that the Subcontract speaks for itself and deny knowledge or
information sufficient to form a belief as to all other allegations set forth in Paragraph 8 of the Verified
Complaint.

9, The Defendants deny the allegations set forth in Paragraph 9 of the Verified
Complaint, except as to admit that certain change orders were agreed to by the parties.

10. The Defendants deny the allegations set forth in Paragraph 10 of the Verified
Complaint.

11. The Defendants deny the allegations set forth in Paragraph 11 of the Verified
Complaint.

12. The Defendants deny the allegations set forth in Paragraph 12 of the Verified

Complaint.



13. The Defendants deny the allegations set forth in Paragraph 13 of the Verified

Complaint.

IN ANSWER TO THE SECOND CAUSE OF ACTION AGAINST ZURICH

14. The Defendants repeat and reassert each and every answer to the allegations of
Paragraphs 1 through 13 of the Verified Complaint as if fully set forth at length herein.

15. Defendants admit that on or about September 3, 2010, Zurich as surety and Yonkers,
as principal, executed Payment Bond No. PRF(09011946 (the “Bond”) relating to the Project
pursuant to the Contract between the MTA and Yonkers and Defendants state that the Bond speaks
for itself. Defendants state that contrary to the allegations set forth in Paragraph 15 of the Verified
Complaint, a copy of the Bond is not annexed to the Verified Complaint. Defendants deny all
other allegations set forth in Paragraph 15 of the Verified Complaint.

16. The Defendants deny the allegations set forth in Paragraph 16 of the Verified
Complaint except as to specifically admit that Plaintiff was a subcontractor, and did furnish labor
and materials, on the Project.

17. Defendants deny the allegations set forth in Paragraph 17 of the Verified Complaint.

18. The Defendants deny knowledge or information sufficient to form a belief as to the
allegations set forth in Paragraph 18 of the Verified Complaint and leave Plaintiff to its proof.

19. Defendants deny the allegations set forth in Paragraph 19 of the Verified Complaint.

20. Defendants deny the allegations set forth in Paragraph 20 of the Verified Complaint.



AFFIRMATIVE DEFENSES

AS AND FOR A FIRST AFFIRMATIVE DEFENSE

The Complaint is barred, in whole or in part, by failure of conditions precedent.

AS AND FOR A SECOND AFFIRMATIVE DEFENSE

The Complaint is barred, in whole or in part, to the extent that it seeks payment of sums

for work for which the MTA has yet to remit to Yonkers.

AS AND FOR A THIRD AFFIRMATIVE DEFENSE

The Complaint is barred, in whole or in part, by the terms of the Contract and/or the
Subcontract.

AS AND FOR A FOURTH AFFIRMATIVE DEFENSE

The Plaintiff has failed to name and/or properly identify a necessary party to this action.

AS AND FOR A FIFTH AFFIRMATIVE DEFENSE
The Complaint is barred, in whole or in part, by the doctrine of set-off.
AS AND FOR A SIXTH AFFIRMATIVE DEFENSE
The Complaint is barred, in whole or in part, by material breach of contract on the
part of Plaintiff.
AS AND FOR A SEVENTH AFFIRMATIVE DEFENSE
The Complaint is barred, in whole or in part, by the doctrine of accord and
satisfaction.
AS AND FOR AN EIGHTH AFFIRMATIVE DEFENSE
The Complaint is barred, in whole or in part, by the doctrine of waiver.

AS AND FOR A NINTH AFFIRMATIVE DEFENSE



The Complaint is barred, in whole or in part, by the doctrine of laches.
AS AND FOR A TENTH AFFIRMATIVE DEFENSE
The Complaint is barred, in whole or in part, by the doctrine of release.
AS AND FOR AN ELEVENTH AFFIRMATIVE DEFENSE
The Complaint is barred, in whole or in part, by the doctrine of estoppel.
AS AND FOR A TWELFTH AFFIRMATIVE DEFENSE
Plaintiff has been paid and has accepted all sums due and owing.
AS AND FOR A THIRTEENTH AFFIRMATIVE DEFENSE
The Complaint is barred, in whole or in part, by Plaintiff's failure to mitigate its
damages.
AS AND FOR A FOURTEENTH AFFIRMATIVE DEFENSE
The Complaint is barred, in whole or in part, by Plaintiff's breach of the implied
covenant of good faith and fair dealing.
AS AND FOR A FIFTEENTH AFFIRMATIVE DEFENSE
The Plaintiff's asserted claim against the Bond is defective.
AS AND FOR A SIXTEENTH AFFIRMATIVE DEFENSE
The plaintiff's claims are barred by the terms and conditions of the Bond.

AS AND FOR A SEVENTEENTH AFFIRMATIVE DEFENSE

1o the extent the causes of action asserted in the Verified Complanit are in equily, they

are barred on the erounds of unclean hands,

ASAND FOR AN EIGHTEENTH AFFIRMATIVE DEFENSE




To the extent that the Veritied Complaint alleees that Superior Gunite is due pavment of

monies from Yonkers under the Subcontract, such monies have been withheld as necessary to satisty

any claims. liens, and/or judgments against Superior Gunite which have vet 1o be suitably dischareed.

ASAND FOR A NINETEENTH AFFIRMATIVE DEFENSE

Due 10 the complex nature and necessary closcout procedures of the project at issue.

Yonkers is currently unable to determine how much, if anv. monies are due and owing 10 Superior

Gunite,

FACTS RELEVANT TO ALL COUNTERCLAIMS

-y

l. On or abouwt QOctober 13, 2010, the Metropolitan Transportation Authority CMTA™)L as

owner, entered into a contract, desienated as Contract C-20510. with Yonkers Contracting Company.,

Inc. (heremnafier, the “Conuact™ under which Yonkers Conracting Companv., Ine. thereinafter.

“Yonokers™) undertook certain duties and responsibilities as ceneral conteactor for the construction of a

project adentified as the “Excavagon/Mining/Lining of Verucal Shaft. Fi. F2. lnclined Tunnels, T4

Connector Tunnel, and the Construction of a Ventilation Building and Station Entrance Structure at

site 17 located in New York, New York (hereinafier. the “Project™). The purpose of the Project was 1o

construct_a phase of the work associated with the construction of new subwav station that would

connect with and tie into other underground structures,

L

Youkers subseauently entered into aorcements with various subcontractors related to the

performed of certam aspects of wark on the Project.

Subcontractors

3 On or about March 3, 2011, Yonkers entered into a subcontract. desienated as S/CH 10-

0212-18. with Supcrior Gunite (hereinaller, the “Superior Subconuact ) under which Superior Gunite




therenalter, “Superior”™) updertook certain dutes and responsibilities as s subcontracior (o Yonkers on

the Project.

4, The Supenor Subcontact venerally required Superior w perform work relaled 10

prevmaticaliv_applied _concrete._or “shoterete.” for the Project. specificallv designating Superior’s

scope of work as a Complete Shoterete Package.” Hence, Superior was 1o provide all of the labor,

materiss, and eguinment necessary for the installation of shoterete on the Project and in accordance

with the Superior Subeoniracl.

3. The installation of shoterete is different from conventionally forming and powring

concrete 1 that concrede is pneumatically installed by beine “shot™ out of a large hose, Generallv, the

purpose of the shotcrete on the Project was to either provide a “smoothing laver” of conereie upon

which to install the Proects waterproofing system. as well as 1o bulld the Project's load-bearing

structyre, includine, without imitation. structural walls and arches.

6. In consideration for Superior’s fulfillment of oblications under the Superior Subcontract.

Yonkers was (o pay Superior the sum of Seven Million Five Hundred Thousand Dollars and Zero Cents

(37.300.000).

7. Twe Amendmenis were subsequently executed to the Superior Subcontract, collectively

nereasing its value from $7.500.000 1o $8.650.813,

8 The Superior Subcontract stressed that “ume 18 of the cssence’” in completing the Protect

and required Superior W coordinate and adiust the intensity of its worklforce m order 1o maintain is

schedule commitmenis — even i this meant working overtime withou! additional compensation.

These same obligations were imposed upon all of Yonkers' subcontraciors on the Project, as well as on

\

Yonkers. itsell




9. On or about February 15, 2011, Yonkers also entered into a subcontract, desivnated as

S/CH 10-0212-15, with KJC Waterproofling. lne. (hereinafter. the “KJC Subcontract™) under which KJC

Waterprooling, Inc. (hereinafter. “KJIC™) undertook cerain dutes and  responsibilities as a

subcontractor to Yonkers on the Proiect,

10), The KJIC Subcontract generally required KIC o perform all work associated with the

waterproofing svstemn for the Proiect, specifically desipnating KJIC's scope of work as a "Complete

Waterproofing Svstem Installation.”  Hence., KJC was 1o provide all of the labor. materials. and

cquipment necessary for the ipstallaton of the waterproofing svstem on the Project in accordance with

the KJC Subcontract.

11, Generally, the purpose of the waterproofing svstem was 1o prevent the infiftration of

water o the interior space of the undereround tunnels. stations. shafis, and other Project areas.

Shoterete and the Waternroofing Svstem

12, A certain order of operations was_required in order for Superior to install the shoterete

and for RJC 1o instal]l the waterproofing svstem. For instance, rock must 1irst be drilled. blasted. and

excavated in order 10 create the necessary undereround space that would accommodate the Project’s

various unnels. stations. shatis. and other struclures,

13, Superior would then place shoterete directly upon the exposed rock surface in order 1o

provide a “smoothing laver”™ for the waterproofing svstem. The smoothing laver of shoicrete was to be

instatled to specific profiling requirements in order facilitate the installation of the waterproofing

system upon it

14, KJC installed the waterproofing svstem directly upon the smoothing laver of shoterete.

Fhe waterproofing svstem could not be installed upon the exposed rock surface due o the inevitable

risk_of puncturing or rupturing of the waterproofing svstem’s components.  The shoterete smoothing

8



Laver essentiglly eliminatied the jacsed profile of the rock surface and thereby the risk of puncluring or

rupturing of the waterproofing svstem.

5, Once waterprooling svstem was installed upen Superior’s showrete simoothine laver.

and afrer the placement of reinforcing steel by another subcontractor. Superior installed another laver of

sholercte over the waterproofing svstem — essentially Usandwichine” the waterprooline system

between two lavers of Superior's shoterete and permanently embedding the walernroofing svsiem

behind this second faver of shoterete. Thus, to visually inspect the waterproofing svstem would be

impossible without demelishing the shoterete installed by Superior.

16, Given the MTA's contract demands and due 1o other MTA projects that Tollowed the

work in this contract, the MTA required the work in this contract to be nerformed in accord with a very

agoressive schedule, The contract provided {or Yonkers not onlv 10 complete the entire Project by a

certain date. but 1o _complete certain portions of work by certain milesione dates (hereinafter. the

“Milestones™) established in the contract, If these Milestones were not met. then substantial Liquidated

Damages could be imposed. upon Yonkers.

17. As construction proceeded. Superior failed to fulfill its oblications under its Subcontract.

Issues with Superior’s Performance

18. In performing work on the Project. Superior breached itx Subcontract in nUmMerous wavs,

superior’s breaches led 1o Yonkers assertion of numerous backcharges against Superior, For example,

one significant backcharge nertains 1o clean up work that Superior failed 1o perform under the Superior

Subcontract. As stated above, Superior would install shoterete. The process of shoteretling is quite

messy and involves a lot of rebound of matenal as itis shot out and then bounces off the walls when 1t

is being applied. Yonkers informed Superior numerous times about Superior’s obligation (o clean up

9



fefi~-over shoterete created by its work and nearly situate 1t on the Project site for removal by Yonkers.

As Supertor continually Tatled to do so,. Yonkers was forced (o step in and clean up Superior’s mess.

19, Other significant backeharees include. without Himitation, Superior's Tarlure w install

certain “bulkheads™ and “waterstops” as required by the Superior Subconiract. Superior undertook the

work under the Superior Subcontract without mfornung Yonkers that it was not sienatorv to the

requisite union in order 1o construct the bulkheads for the Project.  As for the waterstops. thev were

installed so poorly and sloppy that the MTA rejected them, Asain, Yonkers was Torced to step it and

perforin these aspeets of work for Superior.

200 Backcharves were also asserted avainst Supevior for repairs 1o Yonkers” eguipment and

cleaning of Yonkers” scatfolding caused by Superior’s shoterele operations.

1. There were also certain disputed credits and deletions as 1o the scope of Superior’s

Work.

Issues with Superior’s Installed Shoterete

by
i

During the course of performing work_on the Project. the MTA identifled an area of

Superior's installed shoterete that was believed 1o have contained “voids” within its volume. Water

leahs were also discovered throueh the mstalled shoicrete surfaces of the Project (recall that the

waterprooding svstem was embedded behind these concrete surtaces). It is believed that deficiencies In

Superior's shoterete enabled water fo infiluate inte the interior areas of the Project’s undereround

structures. Furthermore, the water leaks were not simply isolated to specific Proiect locations, but were

discovered throughout the Project site. Superior’s delective shoterete and the water leaks became

major issues on the Project,

23. On or about July 17. 20135, the MTA issued a Stop Work Order In order 1o investigate

the adeguacy of the installed shoterete and due to the severity of the water leaks. As a result of the

10



issuinee of the Stop Work Order. the work of Skanska, a [ollow-on contractor on the Project who was

10 complete the Subway Station work, was halted in certai of 13 work aveas.

24, Parsuamt 10 the MTA s direction. Yonkers directed Superior 1o take core samples of the

nstalied shoterete for investivation.  The testing results of the core samples revealed that Superior’s

installed shoterete fell drasticallv short of the Proiect’s imposed desion criteria, as significant voids

were discovered throushout the volume of the installed shoterete —— which in tura drasticallv reduced

the shotcrete s capacity for strength,  Thercaller. Supertor performed remedial work o 1l in” the

volds in the shoterete with cementitious grout.

25 Yonkers also divected KJC 10 perform remedial work m order 1o rectify the water leak

issues on the Project by imjecting a polvurethane grout info the concrete walls.  The Infent was 1o

achieve the “drvpess” requirements imposed by the MTA. Therealter. KIC performed remedial work

in an effort io stop the leaks and achieve the “drvness” ¢riteria mandated by the MTA,

26. In a Meeting on or about October 14, 2013, Dr, Horodniceanu, President of the MTA.

and Parsons Brinckerhofl (C*Parsons”™ ), the MTAs engineers. explained that the voids within Superior's

shoterete caused the waterproofine membrane 1o rupture and contributed o the water leaks. More

specificallv, Dr. Horodniceanu and Parsons explained that watler pressure at locations where the

waternrooiing svstem spanned over the voids 1n the shoterete could cause the walernroofing svstem 1o

cotlapse 1nto the void areas and rupture. They believed that such eircumstances had caused water leaks

on the Project.

27, On_or_about December 10, 2013, after extensive investigations. ensineering analyses,

and remedial work were performed. the MTA lifled the Stop Work Order. During the period of time in

which the Stop Work Order was timposed. Yonkers” work. allegedly Skanskha’s work. and the Project

11



schedule were all adversely impacted. Furthermore, Yonkers incurred costs Tor providing support 1o

the remedial work {orces of both Supertor and KIC.

2K Waler leaks continue t© occur on the Project and the MTA s currently threatening 1o

assess Piguidated Damaves arainst Yonkers. As such, the MTA continues 1o withhold retainage {from

Yonkers.

24, Supertor fatled to insall shoierete in accordance with the Superior Subcontract, as the

sholerete contamned that caused water leaks throughout the Project. Furthermore. water leaks stll

continue gt the Project, and the MTA has vet to acknowledee that the “dryness” requirements have been

met and 1ssue a certificate of Final Comnletion for the Project

30, Superor taled w provide adequate manpower. supervision. andéor labor on the Project

in order 10 efficiently perform 1ts scope of work under the Superior Subcontract. Thus, Yonkers was

forced to 1ncur osts 1 order o perform the necessary leak repair work,

31, Despite Yonkers' demands, Supenior has refused to return o the Proiject site and

complete the feak remediation work.  Yonkers continues to periodically invoice Supcrior for remedial

work performed by Yonkers that was supposed 1o be performed by Superior.

32, Lintil such time as the MTA deems the Project gs achieving Final Completion, Yonkers’

backcharees agamst Supenior relaung to its defecuve shoterete and the wailer leaks will continue 1o

merease.  Therefore, Yonkers cannot at this ume definitively determine the totality of damages that it

has Incurred.

3. For the foregoing reasons, Superior breached the Superior Subcontract and caused

substantal damages to Yonkers.

12



Yonkers” Damages

34, As g resull of Superior’s failures 1o fulfill its contractual oblizagons, Yonkers has

incurred substantal damages,

35. Yonkers™ damages include, without limitation, costs_for performing the Superior’s work

that it failed 1o perform. costs {or materials supplied by Yonkers and then used by Superior. costs for

supporting the Superior’s work on aceount of its failure 1o provide adequate manpower, potential

liquidated damages that may be imposed upon Yonkers caused by Superior’s failure 1o install shoterete

in accordance with the MTA s requirements. and other cests that have yvet to be determined and ag

discovery may reveal.

ASAND FOR A FIRST CAUSE OF ACTION AGAINST SUPERIOR

{Breach of Contract)

36. Yonkers repeats and reiterates the allegations set {forth 1o Paragraphs | through 33 of us

Counterclaims as it fully set forth at leneth hevein,

37. Suncrior failed to abide bv the terms of the Superior Subcontract,  In effect. Yonkers

was forced 1o incur sienificant costs In order 1o support Superior’s remedial work, nutigate damages

caused by Superior, mitieate the possibility of liquidated damages being mmposed by the MTA due 10

Superior, and to recover time lost in the Project schedule by Superior actions and inactions.

38. Superior has materially  breached the Suyperior Subcontract with Yonkers in the

following wavs:

. Failine to mstall shoterete in accordance with the Superior Subcontract and

Project requirements,

b, Failing 10 perfotm remedial work caused by Superior’s defective shoicrete:
C. Failing {o adhere 1o 1he schedule imposed by the Supernior Subcontract,

13



d. Failing o implement sufficient means and methods in which to perform
Superior s work:

c. Fasling 1o provide the labor. eguipment. and materials necessary 1o perform
Superior’s work in accordance with the Superior Subcontract:

I Failing to provide adequate manpower 1o_keep up with the Project’s
Schedule:

o, Impacting Yonkers' critical path Schedule;

h, Failing to mitigate the time impacts caused by Superior on the Project:

1. Failing to make decisions in_a timely and efficient manner, resulling in
further time impacts to the Project

1. Forcing Yonkers (o incur cosis in order 1o supplement or remedy Superior’s
work, accelerate work and recover time that was lost due to the fault of
Superior:

k. Failing to compensate Yonkers for the labor, material, and equipment suppoit
to Superiot;

L Fatling to act in eood faith and deal with Yonkers in g fair and equitable
manner; and

m., Such other actions and inactions as discovery may reveal,

39 Due o Superior's numerous breaches of contract, including, but not limited to, those

{isted above. Supenior has directly and proximately damaced Yonkers.

14



AS AND FOR A SECOND CAUSE OF ACTION AGAINST SUPERIOR

Neeoligence

40, Yonkers repeats and reiterates the allegations set forth in Paraeraphs 1 through 39 of its

Veritied Commnlaint as if Tullv set forth at ieneth herein,

41, Superior was responsible for providing the reguisite Jabor. materials, and equipment in

order {0 perform and complete its scope of work in a timely manper,

42, Superior was responsible for its own means and methods in performing its work on the

Project.

43, Superior held itsell out as having the requisite skills 1o perform its scope of work on the

Project,

44, Superior nealisently performed iis scope of work. causine damages 1o Yonkers,

45, As a direct and proximate resull of Superior’s neglivence. Yonkers was {orced to incur

signiticant costs in order 1o provide support for Superior’s work, mitigate damages caused by Superior,

mitieate Digwdated Damages imposed by the MTA caused by Superior. and recover time lost in the

Trotect schedule caused by Superior. Yonkers experienced additional costs in doine so for which it has

not been compensatad and is rightfully entited o receive from Superior,

ASAND FOR A THIRD CAUSE OF ACTION AGAINST SUPERIOR

{Unjust Enrichment)

46. Yonkers repeats and reiterates the allegations set forth in Paragraphs | through 43 of its

Counterclaims as it fully set forth at leneth heven,

47, Yonkers has performed all its oblipations pursuant to the Superior Subconyact,
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48. Yonkers provided iabor. equipment. and materials o support Superior s work that were

necessary o mitizate the additional costs and tme impacts caused by Superior. as well as to ensure_thal

the Project was completed on time,

44, Yonkers performed necessary work that was supposed 1o be performed by Superior

under the Superior Subcontruct,

30, Superior has received. accepnted. and enjoved the benefits of the labor, equipment,

materials. and support provided by Yonkers.

51, Yonkers has not been properly or fairly compensated by Superior tor the reasonable and

fair market value that it is entitled 1o for providing its labor. materials. equipment. and support.

52 Unless Superior lenders such pavment o Yonkers. Superior will be uniustly cnriched,

ASAND FOR A FOURTH CAUSE OF ACTION AGAINST SUPERIOR

{OQuantum Meruit)

3 Yonkers repeats and reiterates the alleeations set forth in Paravraphs 1 through 52 of 1is

Counterclaims as if fully set forth at leneth herein,

54, Yonkers has performed all its obligations pursuant to the Superior Subeoniract.

55. Yonkers provided labor, eguipment. and materials to support Superior's work that were

necessary to mitioaie the additionsl costs and time impacts caused by Superior. as well as w0 ensure that

the Project was completed on time.

36, Yonkers performed necessary work that was supposed 1o be performed by Superior

under the Superior Subconiract,

37, Superior has received, accepted, and enjoved the benefits of the labor, equipment,

materials, and support provided by Yonkers.

16



AR, By retammnge the benelits conlerred by Yonkers without paving {or those benefits,

Superior should pay Yonkers the reasonable value of its work.

34, It would be meguitable Tor Supertor (o vetain the benefis of the work performed and

costs incurred by Yonkers without payment of the seasonable value of same, entitling Yonkers to

Fecover o a quanium meruit bhasis.

ASAND FOR A FIFTH CAUSE OF ACTION AGAINST SUPERIOR

{Breach of the Covenant of Good Faith and Fair Dealing)

61, Yonkers repeats and reiterates the alleeations set forth in Paracraphs | throush 39 of fig

Counterclaims as if fullv set forth at lenuoth hevein,

6. Every contract in the State of New York mmposes a covenant of vood faith and far

dealine on the contracting parties.

Oz, Superior had a covenant 1o act with Yonkers in vood faith and fair dealing.
63, Superior engaced in the acts and omissions enumerated herein. including, but not limited

to, the failure 10 adhere 1o the Project schedule. the failure to perform its scope of work, the faiture to

provide adeguate manpower. and the imposition of additional costs and dme impacts upon Yonkers,

64, Superior has acted and continues to act in bad fath towards Yonkers and has thereby

breached and continues to breach the covenant of vood faith and fair dealing.

65, As a ditect and proximate result thereof, Yonkers has sullered and continues 1o sulfer

financial miury.

WHEREFORE. Planliff Yonkers Contracung Company. Ine. demands judement against

Drefendant Superior Gunite as follows:

17



O the First Cause of Action in the amount of at least Four Million Seven Hundred Filiv-One

1.2

Thousand Nine Hundred Thirnv-Four Dollars (84,731,934, wogether with mierest thereon, ¢osts.

and reasonable attornevs’ fees. along with such other and further reliet as this Cowrt mav deem

tust and proper under the circumstances:

On the Second Cause of Acton m the amount ol at least Four Million Seven Hundred Fiftv-One

Thousand Nine Hundred Thinyv-Four Dollars (84,751,934, ogether with inierest thereon, cosls.

and reasonable attornevs’ fees, along with such other and further relief as this Cowrt may deem

tust and proper under the circumsiances;

Oy the Third Cause of Action in the amount of at least Four Million Seven Hundred Fiftv-One

Thousand Nine Hundred Thirny-Four Dollars (54,731,934, wepcther with interest thereon. costs,

and reasonable attornevs’ fees. along with such other and further relief as this CowrUmay deem

st and proper under the ¢ircumstances

On the Fourth Cause of Action i the amount of at least Four Million Seven Hundred Fiftv-One

A
i

Thousand Nine Hundred Thirty-Four Dollars (34.751.934), wpether with Interest thereon. costs,

and reasonable atlorneys’ fees, alone with such other and further velief as this Cowrtumay deem

iust and proper under the circumsiances:

On the Fifth Cause of Action in the amount of at least Four Million Seven Hundred I'iftv-One

&)

Thousand Nine Hundred Thirtv-Four Dollars (84,731,934, together with mieres( ithereon, cosls.

and reasonable attomevs” fees, along with such other and further relief as this Court may deem

just and proper under the circumsiances

Far such other and further relief as the Court may deem just, nroper, and eguitable under the

circumstances,
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Dated: Saddle River. New Jersey LEWIS & McKENNA

August /A, 2014 .

Michael F. McKenna
£2 Last Allendale Road, Suite 6
Saddle River. New Jerseu 67458
Phone: (2013 934-9800)
Facsimmile: (201) 934-8681
Co-Counyel for Defendants
Youkers Contracting Company. fuc,
and Zurich dmerican Insuraiice
Company

AS-AND-FO]

“bas and for s coumerelatm-asaimnst

Superior-purstant-te-which-Superior-vndertook-to-perform-certaim-work-relating to-fuspishing -laber:

;.'Hp ﬁ “8.‘\. E:ﬂrﬁ%rxi-iq G838 i ﬂiii]%iﬂi‘m t‘ﬁ? e -)I-‘-qiﬁ et

upon-price-of-Seven-Millon-Five-Hundred-Thousand and 00:100-Bolars-(57:500.000.00)

Ze———Superier-fatled-to-tmely-and-suthetenthy-perform-#ts-obligations seev
and-supphy-aih-necessapematerials-under-the-Stubeontract:

stimely-fintsh-the work-on-the-Projeets

Y-onkers-had-to-provide-material-men and-perform-and-Anish-varieus-aspeets-and-weork-within

or—tipon-intormation-and-bettel-Plaintt-failed-to provide necessary-matestat-and
cantpmeni-on He Projest as reguired-by the-Sabeontract:

SomeLipost-iformation-and - beliety Plamtiff farlled to-provide suffietent labor-and
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materiahnen-sndmaterial onthe Projeet+ - tHierebyanved sie mfieant dedav in the
Proteet.

B eporeinformation-and-be e L2 o i Had stebrsrand-provide

sipervisers-persennel-on-the-Rroject-as-reguired-bv-the Subcontract:

Fpeeee LBt Fation-ahd-hehel ot fadedtoperfon

ard-workmantie-manner-despite-due-demand:

G- Plaintif-breached-the-Subeontraet:

A resul-of Plad

and-pursuant-to-the-terms-ol-the- Bubeontract-Yeonkers-performed-work-and-provided-lobormaterial

and-equipment-to-the-Projeet-to-perfor

Superior Subeomtraet:

mnaetions-of-Plaintf-Defendant-Yonkers-incurred-dumuges:

tron-and-belier-Defendant-Yonkers-has

oo As-grost
been-damaged-and-Plaintiff-is-liable-therefor-for-a-sum-in-exeess-of $1.700:000:00 the-exact-amount

VWHEREEORE: - defendants—Yonkers - Contracting — Company. —Ine—and - Zurich-—Areriean

AP isrissing-the-Vertied-Complatnte-together with- costs-dishursements-and--attormevs’
B Dispmssing -and striking the -Mantidd s elam-against-the-Bond:
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Pefendants-GCounlerclain—in-conneetion—with-the-bresch-of Plaiptit-of -the -Subeontract-together
with-interest-cosis-and-aHorneyvs—fees;

Fr———Granting-such-otherand-fortherreliela

Pated:-Yonkers. New-York

W
e

Stephen-d-Brown
Atrorneps-for-ddetendents
35-Bast-brassy-Spram-Road-Suite-400
YonkessNew-York- 310714

{914 779-H100

To:  Mark Canizio, Esq.
Duane Morris LLP
1540 Broadway
New York, New York 10036
Attorneys for Plaintiff
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ATTORNEY VERIFICATION

STATE OF NEW YORK )
) 8.
COUNTY OF NEW YORK )

MICHAEL F. McKENNA, an attorney duly admitted to practice law before the Courts
of the State of New York, being duly sworn, deposes and says:

I am a member of the firm of Lewis & McKenna, co-counsel for Yonkers Contracting
Company, Inc. and Zurich American Insurance Company, the Defendants in the within action; I
have read the foregoing Amended Verified Answer, Separate Defenses, and Counterclaim and
know the contents thereof; the same is true to my own knowledge, except as to the matters
therein stated to be alleged upon information and belief, and as to those matters I believe them to
be true.

This Verification is submitted by me and not by Defendants, Yonkers Contracting
Company, Inc. and Zurich American Insurance Company, and on behalf of co-counsel Veneruso,
Curto, Schwartz & Curto, LLP, for the reason that the Defendants are not within the county
where I have my office and I am familiar with the facts upon which the suit is based.

The grounds of my belief as to all maggrs not stated upon my knowledge are

investigations and reports made to me. § (
- A ¢

" Michael F. McKenna \

Sworn to before me this
12th day of August, 2014

KARA E EMMONS
Commission # 2331752 22
Notary Public, State of New Jersey
My Commission Expires
July 21, 2015




