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S.D.N.Y.-N.Y.C. 
15-cv-1529 
Preska, C.J. 

 

United States Court of Appeals 
FOR THE 

SECOND CIRCUIT 
_________________ 

 
At a stated term of the United States Court of Appeals for the Second 

Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square, 
in the City of New York, on the 16th day of July, two thousand fifteen. 
 
Present: 

Robert A. Katzmann, 
 Chief Judge, 
Dennis Jacobs, 
José A. Cabranes, 

Circuit Judges. 
                                                                  
 
Henry Platsky, 
 

Plaintiff-Appellant, 
 

v.  15-1464 
 
National Security Agency, et al.,  
 

Defendants-Appellees. 
                                                                  
 
Appellant, pro se, moves for leave to proceed in forma pauperis (“IFP”).  Upon due 
consideration, it is hereby ORDERED that the motion is GRANTED.  It is further ORDERED 
that the judgment of the district court is VACATED to the extent the district court relied on  
collateral estoppel to dismiss Appellant’s complaint, and the matter is REMANDED for further 
proceedings.   
 
The Appellant’s previous Freedom of Information Act (“FOIA”) action addressed Appellant’s 
requests for records covering the period January 1, 2005 to January 1, 2010, not January 1, 2000 to 
January 1, 2010 as the district court concluded.  See Platsky v. Nat’l Sec. Agency, E.D.N.Y. dkt 
no. 11-cv-4816, doc. 20 at 1–2.  Thus, contrary to the district court’s collateral estoppel ruling, the 
“legal question” of whether the defendants properly issued Glomar responses to Appellant’s FOIA 
requests for records between January 1, 2000 and January 1, 2005, which is at issue in this case, 
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was not “actually litigated and decided” in the first FOIA action.  See Olin Corp. v. Am. Home 
Assurance Co., 704 F.3d 89, 98 (2d Cir. 2012) (“Collateral estoppel only prevents relitigation in a 
subsequent action of an issue of law or fact actually litigated and decided by a court of competent 
jurisdiction in a prior action.” (internal quotation marks omitted)).  Nor was the Appellant’s 
argument that the records he now seeks should be declassified because they are more than ten 
years old. 

FOR THE COURT: 
Catherine O=Hagan Wolfe, Clerk  
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