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UNI TED STATES DI STRI CT COURT
DI STRI CT OF MASSACHUSETTS

Magi strate Judge No. 13-2106- VBB

UNI TED STATES OF AMERI CA

DZHOKHAR TSARNAEV
MEMORANDUM AND ORDER RE:
MOTI ON TO APPO NT LEARNED COUNSEL
( DOCKET ENTRY # 10)
April 29, 2013
BOMLER, U . S. MJ.

Pendi ng before this court is a notion filed by defendant
Dzhokhar Tsarnaev (“the defendant”) to appoint two attorneys that
are ““learned in the | aw applicable to capital cases’” within the
meaning of 18 U.S.C. § 3005 (“section 3005"). (Docket Entry #
10) (quoting section 3005). The defendant requests appoi nt nent
of Judy d arke, Esq. (“Attorney C arke”), an attorney who
practices in San Diego, California, and David |I. Bruck, Esq.
(“Attorney Bruck”), a clinical professor of |aw at Washi ngton and
Lee University School of Law and director of the school’s death
penalty defense clinic. After the close of business on Friday,
April 26, 2013, the defendant submtted a copy of a financial
affidavit to support the notion.?!

At present, the defendant is represented by three attorneys:

! Defendant’s counsel represented to the Clerk that she

woul d submt the original for filing. At this juncture,
defendant’s counsel has not submtted the original
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Mriam Conrad, Esq., the federal public defender for the District
of Massachusetts; and Tinmothy G Watkins, Esq. and WIlliamW
Fick, Esqg. (“Attorney Fick”), each assistant federal public
defenders for the District of Massachusetts. Attorney Fick
speaks the defendant’s native | anguage, Russi an.

The defendant is charged in a crimnal conplaint with two
federal offenses, 18 U S. C. 8§ 2332a(a) (“section 2332a(a)”) and
18 U.S.C. 8§ 844(i) (“section 844(i)”). Section 2332a(a)
proscri bes the use of a weapon of mass destruction and, “if death
results,” allows for the inposition of the death penalty. 18
U S.C 8§ 2332a(a). Section 844(i) makes unlawful the malicious
damage or destruction of property “by neans of fire or an
explosive” and, “if death results[,]” it also carries the death
penalty. 18 U. S.C. § 844(i).

Section 3005 states that:

Whoever is indicted for treason or other capital crine shal

be allowed to nmake his full defense by counsel; and the

court before which the defendant is to be tried, or a judge

t hereof, shall pronptly, upon the defendant’s request,

assign 2 such counsel, of whomat |east 1 shall be |earned

in the aw applicable to capital cases, and who shall have
free access to the accused at all reasonable hours.
18 U.S.C. 8 3005 (enmphasis added). By its terns, the plain
| anguage of the statute applies to defendants “indicted” for a
capital crine. “As the statute is witten, the word ‘pronptly’

is used inrelation to a prior event-nanely, the indictnent of

t he def endant upon a capital crinme.” In re Sterling-Suarez, 306
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F.3d 1170, 1173 (1* Gr. 2002) (dicta).® Here, the defendant is
charged in a crimnal conplaint as opposed to an indictnent.
Accordingly, the defendant’s request to appoint |earned counsel
under section 3005 is premature.

Section 3599 of Title 18 of the United States Code (“section
3599”) al so governs appoi ntnent of counsel “in every crim nal

action in which a defendant is charged with a crine which may be

puni shable by death . . ..” 18 U S.C A 8 3599; see Martel v.
dair, 132 S.Ct. 1276, 1284 (2012) (“Congress enacted . . . [18
US.C] 8 3599 to govern appoi ntnment of counsel in capital cases,
t hus di spl acing 8 3006A for persons facing execution”). The
statute “guarantees that indigent defendants in federal capital
cases will receive the assistance of counsel, frompretrial

proceedi ngs through stay applications.” Mrtel v. Cair, 132

S.C. at 1283 (dicta). Furthernore, it entitles a defendant to
“the appoi ntnent of one or nore attorneys” when a defendant is
“financially unable to obtain adequate representation . . ..” 18
US C 8 3599(a)(1l) (enphasis added). The Guide to Judici al
Policies and Procedures simlarly cites section 3599(a)(1) as

al l ow ng appoi ntnment of “nore than two attorneys . . . to

represent a defendant in a capital case.” 7 @uide to Judicial

> The defendant in Sterling-Suarez was indicted by the time
the court addressed the neaning of the term“pronptly.” [d. at
1171. Nevertheless, the court’s interpretation of the statute’s
| anguage el uci dates the application of the statute to the case at
bar .
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Pol i ci es and Procedures, ch. VI, § 620.10.10(b) (“the Guide”).?
At | east one of the defendant’s present counsel is qualified to
represent the defendant under section 3599(b).

A federal death penalty case inplicates particul ar

procedural requirenents, see United States v. Lopez-Mitias, 522

F.3d 150, 155 (1° Cir. 2008); In re Sterling-Suarez, 306 F.3d at

1172 (expl ai ning procedure and avenues for defense counsel to

argue agai nst death penalty); United States Attorneys’ Mnual, §
9-10.080 (July 2011), and “is extrenely demandi ng to defend

because of the effort and pressure involved,” United States v.

Wl son, 354 F. Supp.2d 246, 249 (E.D.N. Y. 2005). In light of the
circunstances in this case, the defendant requires an attorney
wi th nore background, know edge and experience in federal death
penal ty cases than that possessed by current counsel.

Appoi ntment of Attorney Clarke is therefore justified to
provi de the defendant with adequate and proper representation.
Attorney Clarke is willing to serve as counsel. O the two
requested attorneys, Attorney C arke has nore experience in

federal capital cases based on the defendant’s subm ssions. Her

® The defendant cites this section of the Quide to support

appoi ntment of the two attorneys. (Docket Entry # 10). The
rel evant provision reads as foll ows:

8 620.10. 10 Federal Death Penalty Cases .
(b) Under 18 U.S.C. § 3599(a)(1), if necessary for adequate
representation, nore than two attorneys may be appointed to
represent a defendant in a capital case.

7 Quide to Judicial Policies and Procedures, ch. VI, §
620. 10. 10(b) .
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background, know edge and experience enable her to provide
adequat e representation to the defendant.* An additional
attorney at this tinme is neither necessary nor required.

To qualify for appointnent, the defendant nust al so show
that he is “financially unable to obtain adequate
representation.” 18 U . S.C. 8§ 3599(a)(1). The financial
affidavit provides the necessary show ng.

CONCLUSI ON

The notion (Docket Entry # 10) is ALLOAED to the extent that
Attorney Carke is appointed to represent the defendant. The
request to appoint a second attorney, Attorney Bruck, is DEN ED
wi t hout prejudice to be renewed in the event of an indictnment and
subject to a further showi ng under the |aw and the facts to

support such an appoi nt nment.

/s/ Marianne B. Bowler
MARITANNE B. BOWLER
United States Magistrate Judge

* Indeed, her qualifications denonstrate she is “learned in

the I aw’ of capital cases within the nmeaning of section 3005.
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