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INTRODUCTION

5 Fhe unauthorized exposure of classified information is a
chroniec problem for goveraments and inte].l{g::r.ce agencies.
Defense against the conscious agent of a foreipn power is
€ different from, and in seme ways less difficult than, deterring

revelations caused by carelessness, malice or greed on the part

of governmment employess, The problem is particularly acute in a
.
democratic socisty whose laws and courts must provide broad
proteciion to criminal defendanta. The difficulty of prosecution
' under the asplonage laws and related statutes wealiens the

deterrence provided by such laws. This ig especially true ;n cazes
involving disaffected or careless employees of intelligence agencies
whoze defenses vsually include strong equitable pleas which may
excite & sympathetic public response,

No legislation or administirative procedure can pifer perfect
protection. It i3 submitted, however, that both our laws asd admin-
istrative procedures can be improved so as to provide more effective

deterrance. Somae specific recommendations to this end follow.
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THE ESPIONAGE LAWS -~ An Incomplete Strueture
A review of American legislation in the field of criminal &3p1’nnage]
shows that historically there kas been limited legislative effort directed Lo
£ the protestion of intelligence data. As a rosult there is o startling Iaele of
protection for a gevernmental function of growing importance and sensitiv-
ity, Perhaps the need for laws protecting intelligence data has reached

significant propertions only in the relatively recent past,

The changes, technological and otherwise, in the manner in which
nations deal with each other have caused some improvements in legislation
dealing with theé protection of state secrets. The esplonage laws® provide
the basic statutory protection to the Government against the l:al»;-ir.g. and use
of defense information by those whose interests are inimical to the national
security ol the country. Diplematic cominunicztions have traditionally

. been protected. As early as 1807, the Supreme Court suggested that the

legislature recognize and provide against cximes affecting the national

I see Monograph "The Hsplonage Laws," M, C. Miskovsky, -
Office of General Counsel, CLA, 196&1.

2 18 USC §8791-798
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security which "have not ripened into treason. w3 It was not until 1611,
howewver, that Congress paseed the first important statute which dealt with
the broad problam of esplonage. The language of the 1911 Act was am end-
ad in 1917 to read much as it does today. Moro recontly Congreoasioaal
attention has been focused--with enactment of appropriate legislation--on
the problerns invelved in protecting atomic energy data® and communica-
tions izltt-.lligenc&.ﬁ The Internal Security Act of 1950, 6 made it unlawiul
for a govermraent employee merely to eoramunleate classified information

7

to £ known representative of a foreign govermment. However, the

eaplonage laws are still the principal statutory protection agsinst unauthor-

ized disclosure of i.ntellige_nce materials and information. Ne legislation

hes yet been enacted to cover the new problems arising cut of the chronic

Meold war' status of lnternational relations and the consequent need for a

3 Ex parte Bollman and Ex parte Swartwout, ¢ Cranch 75, 127,
2 L.Ed, 554, 571 {1807).

1 42 usc 52271 et saq.
> 18 UsG E798
80 UST ETER (B)

7 See Scarbeck v. U. 8. 317 F.2d 546, cert. denied, 83 5, .C::.
1897 (19463),
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sophisticated, professional intelligence apparatus &8s an =rm of the

executiva, The wartirme concept of the military secret does not it

intelligence data, the extreme sensitivity of which is often not readily

apparent and the revaelation of which may hava the moat damaging ofloet

on tire national security.

The proposal for new legislation to establish a category of
"Intelligence Data' to be given judicial notice as such, by wirtue of
ficial designation, is designed to solve a vexatious and recurring
Broblem for which there is m:.- known cure in existing laws relating to
nationsl securlty. That problem is the immunity enjoved by persons
exposing sensitive information in those instances where the information
cannct for practical reasons be brought inte the open for the purpose

of & court proceeding,

THE BRITISH OFFICIAL SECRETS ASTS

It has often been suggested that if legislation is needad in this
area, the Oificial Secrets Acts offer a good example to be followed
through enactment of similar statutes to protect Intelligence Data or
by amending cur esplonage laws to give the broader proteciion offered
by those Acts. Ii is not commonly understood that the British acts are

¢
based on a different theoxy from that of our espionage acts. Under our
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system the information involved must be shown to be related to the
rational defense and securiiy either by spocific demonstration or as
coming within the definitions of a stalute as in the cases of the commu-
nications intellipence and Atomic Energy provisions. The British acts
are based on the theory of privilege, i, e., that all official information,
whether or not related to the national defense and security, is the pro-
perty of the crown, It is, therefore, privileged as to those who receive
it ofiicially sd that they may not -:'.iv;.l.‘.;a it without the crown's authority,
Since this privilege is theoretically unlimited in scope, aciion in the

avent of an unawthorized disclszsure involves two problems for the

Attorney Gensral, The first is considered a political one as to whether

.

the nature of the disclosure is such that prosecution should be seught;
the second is a lagal one as to whather proseculion is feasible, If
prosecution is decided upon, sevaral consequences flow from the basic

theory of privilege, Poriions of the trial can he held in czmera if the
court agrecs, This would not be possible undar our constitution.  Whils
certain procedural aspects can bhe considerad in camera in this countTy,
no pert of the actoal trial 1:::1;1d be heard privately, In Britain certain
presumplions may 2pply. For instance, if the defendant is known to
have possession of privileged information and to have been in the com-

paay of & known forelgn espionage agent, there is a presumption that

the infammalion was passed, This is rebuitable but our Supreme Court

-5 .
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opinions indicate that such 2 presumption would not be permissible
here. Most important, inthe English system it is not necessary to
prove that any one item of informeation relates to the national defense
and gecupity, A good example is the so-called ISIS case in which two
3 Crdford students published in their college magazine, ISIS, the story
of their experiences in the Navy, including technical intelligence
operations in the Baltic. The prosecution merely testified that th.e

.";é:_' article contained information which thay had acquired in thelr official

service and it was, therefore, privileged., After the verdict of guilty,
"the prosecution approached the court alone without presence of defend-
ants or defense counsel and briefed the court on the significance ta the
Government of the items of information. This was solely for the pure

pPese of informing the court in connection with the sentence, Apgain

- wao belisve such a briefing' would be held errer under our Gy stem, 3
In the case of the RAT officar, Wraight, who defected to Russia and
then returned, 2 Government witness who interviewed him for tha

. security services was allowed to testify without publicly identifying

himself, His name was handed in writing to the court. Possibly this

could be done hers if the defense agreed to it, but it seems cleay it

could not be done over the defensa's objection,

B Jencks v, U.5. 353 U.S. 657, 648 (1957). But see post
I Jencls Statute 18 USC 33500{:}! permitting in camera examination
for relevancy and editing of pre-trial reports of Govermment witnesses.,

: =il
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Tn ghiert the Oificial Secrets Acts would séem to be, in

imperiant respects, unconstitutiona! in this country and therefore

cannot be relizd upon 25 examples of means to eccomplish our

arpose of protecting intelligence dala.

INTELLIGENCE S0URCES AND METHODS

The statutory zuthority and responsibility of the Diractor of
Centrzl Intellivence are sec forth in section 102{2) of the MNational

g S7a7 495

Security Mot of 1947, | itmrmsnaet e d=Stane—aa8, 50 USC 2403, That
Aot states, inter alia, "And provided fuzther, Thai the Director of
Central Intallizence shall be rcsponslbl-:e for protecting intelligence
sources and methods from unasthorized disclosure; . ..0"

The use of the term "intalligence sources and rmathods" indicates
the recogaltlon by the Congress of the existence of a special kind of
catz encompassing a great deal mors than the usual serTninglogy
"elassified infermation," The esplenage laws and the statuies designed
lo protect commiuaications and atomic secrets specify in gprest detaill

.

the kinds of secver informatiod and data protected, Wewverthelass, they

do not envision the protection of evervihing that misht be delined as

"Intellizence Data, the exposure of which could be detrimental to the
national intevesis, For example, knowise the fdentities of cortain
- -4
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A employess or the fact that the azancy is making a study of parti-
cular published unclassified information might be of great velue to
a foreign intelligence agency, However, thers is some question as
5 te whether such information would be considered by a court to he
included among the things protected by existing statutes,
The Congress has recognized and implemenied the Directorts

1

responsibility to protect intelligence sources and methods by enact-

ment of a number of special authorities for the Ageney and a number

+ of exempiions from certain legal requirements which hava general

application throughout the Government, Section & of the Central
Intelligence Agency Act of 1949, as amended, 63 Stat. 28§, 50 USC

403, provides that in order fusther to implement tha proviso of the

B

Wallonal Security Act that the Director of Cantral Intelligence shall be

responsible for protecting intellipence sources and methods from une

authorizad disclosure, "...the Agency shall he exempted {rom the

provisions of Sections 1 and 2, Chapiter 795 of the Art of Auvgust 28, 1935

R - - s e oo . roa = - .
(49 S:at, 956, 957; 5 UsC 5654}, and the provisions of any other law which

reguire the publication or dizclosure of the crganization, functions,

narmes, official titles, salaries, or numbers of personnel employed

by the Agency: Provided, That in furtherance of this section, the

Director of the Bureau of the Budget shall malke no repoths to the

9/18/2010 18:27 PM
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Congzress in connection with the Agency under Seciion 607, Title VI,
Chapler 212 of the Act of June 30, 1543, as amended {5 UsSC ZpaT(np,
Similarily the Agency is authorizad Ly the Central Intelligence
% Agency Act to expend the funds made availzble to it for objects of &
cordidential, extracrdinacy, oz emergancy nature, such expendituras
to Be accounted for solely on the certificate of tha Director, The Aot

also exempts the Ageney f7om statuto Y requirements regarding the

exchange of funds, the performance zdiing of eraployees, the publi-
‘cation of tha erganization, funciions, names, eificial titles, salazias,
or numbers of personnel emploved by the Agency and from laws and
2xecutive orders governing appeals from adverse persur_n;a] acticns,
Congress ha.a charged the Direcior of Ceatzal Intelligence with
protecting intelligence sources and methods from unauthorized disclos-
ure, has recsgnizad that the term "intellipence scurces and methods"
Bnelinpasses an area not endirely covered in other stafutes and has
recognized and affirmed the need for such protection by providing
statltory zuthoriiy for that purpose. The void in the statutory structure
Zesigned to permit prot eczion of intellizence sources and metheods is
the absence of sanctions which can be involked o preven: or punish

unauthorizned disclostres withanut disclezing the very sources and

saethods sought to be pretecred,
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THE JUDICIAL VIEW OF INTELLIGENCE

The courts heve long recogrized that the secpet intellirence

activities of the executive Sranch are by thelr VEIY DEours matiters the
dizselosure of which would be injurious 7o the sublic and ¥et which are
indispensable to the Gevernfnent, ¥ In the Totien case TRCOVEYY was
soughi wndar a secret contract with Presidest Lincoln fax esplenage

aciivities bahind enemy lines in the Jivil War, The opinion of the

Supreme Court stated:10 oz upon contrzets of such 2 naturs an actig

=1

» 2Fainst the govermment could he malutained in the Coust of Clzims,

whenevar an ageat should deem himseli entitied to greaier or different

comagensaticon than that awarded o hime, the whels gervics In any case,
and the manner of its discharge, with the details of the daalings with

individuals and cificers, might be axposed, to the serious detrimens of

the public, A seere: sexvies, with Lability to publicity in this way would
be impossible; and, as such Services are sameldmes indispensable to
the Government, its agents in those services must lask fow their

campensation to the contingent fund of the department emnloying them,

—_——

? See Totten v, U.5., 92 U, 8, 105, 107 (1874).

YW 34, at 108287,

~1p -
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and to such allowance frem it 2s thoss whao dispense that fund may
award. The secrecy which such contracts impose precludes any
dctlon for thelr enforcement, The publicity sroduced by an action
B would itsslf he a breach of & confroct of thas Hnd, and thus defeat
& TECOVEIY.
"It may be stated, as a general principle, that public policy

forbids the maintenance of any suit in a court of justice, the trial of

1 Tl which would inevitably lead to the disclosure of matters which the law
itself regards as confidentiz], and respecting which it will not let the
confidence be viclated, On this principle, suits cannot be maintained
which would require a disclesure of the confidences of the confessional,
or thoss between husband oz wife, or of communications by a client

to his counsel for professional advice, or of & patient to his physician

for a similar purposa, Muck greater reason exists for the =onlication

efthe orincinle to caszes of conizact for secret services with the

CGovermment, as the existence of 2 contzact of that kind is itszlf a

fact mot o be disclosed.” [Emphasis sumplied,)
45 Sl 2 R

The Totien case marks the beginning of the juridicsl idea--and

Judicizl cognizance of it--that thera {5 a kind of relationship to the

- 11 -
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state which 1% confidential, beyond judicial inguizy, and involving a

:}.
Tautn

trust of such a nature that the coueis canact aid & bresch of it, even
. P & i a - = i 1 " a
intheir sclemn duty of administerin g justice. 2l gecret agent is

‘h almest non sui; he literally cantot malnbaln an aotinn in the conris

whcr.a kis secret activities ara germana to the casa, 1z

TUDICIAL AGCESS T'0 SENSITIVE DATA

Presant esplonage laws dealing with unlawfsl transmission ap

Ly : . 3 i
obtaining of information related to the national dafan sel hawve been
interpreted as reguiring proof of certain auestions of fact in regard ta
whleh evidence is for submission to the jury ior consideration regard-

ing weight and sufficiency, ¥or instance, the information must in fact

11 See Firth Sterliag Steel Co, v, Bothlehern Sfeal Ca., 199

Fad, 353 (1912}, in which the court struck docwments from ta recard
of the zround that it was fgalnst public policy to disclose military,
gfcretd. Sez cases cifed in note 13,

12 _DeArnaud v, WS, 29 Ct. GL 535, 151 U.S, Aa (1394);
Allen v, U, 5, 27 Civ Ci. 89 hSB.ﬁ] Tuckepr v, Ia_-.S. 118 F. Supn. 371
: (1554},

I3 18 vsc 88793, 794, and 798
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be relsted to the national defesns

"
]

- . . PRI . S
and not generally availahia, Tha
eourts Have held that a jury caonot £nd on these facts unless it has

available the information allegadly related to the national defense and

hears testimony regarding ita use, imporiance, exclusiveness, and

value to 2 forelgn government o its potenitial injury to the Unized

States, 13 Likewise, access must be had by the defendant in a crimi-

nzl proceeding since the information itself may tend to exculpate with

2

réspect to dealings in that infozmetion. 10 aAg Judge Learned Han

o

said in U. 3. v. Andolschek, "The Governrent must choosze; eithe=

-
Tk

rnust leave the transactions in the shacurity from which a trial will

graw tham, orit must esgpose thern fully, M 17

This situation has lait the Governmant in the posivion of having
to raveal in court the very information it iz tryving to keap secret or,

in the zlternative, of not prosecuting those who steal info=rr ation and
E

SIS A

pass it, o the injury of the nation., To invoke the lawis proteciion of

the secret, the secrat must be tald,

wh

{o citing Gorin v,

U,8, v. Heine, 151 7, 3, 5
9, 85 L.Ed, 482 {1941},

G. 5. 1 B

I z
5., 31 , 2B, Bl 5.Ct, <

[l

15 Goxin v. U.S,, 312 7,5, 19, 30-31, supra note 14,

Y6 1.8, v. Revnolds, 345 U.S. 1, 73 S.Ct, 536 (1952};
Jencks v. U,5,, supra note 5,
Jencks v. U.5,
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Judicial expezicnce with the Privilage whick protects military

and stale secreds has been limited in s ConniTy., 18 2ritish pxoeria

ence has been more sxtensive, but s+il relatively slizhi compared with
ether evidentiary priviloges. 19 MNevartheless, it iz claar at loast

o the civil precsdedts that the sourt ftgels must determine whethos
the clrcumsiances arse eppropriate for the claiin of privﬂegezﬂ and

yal do so without £ reing 2 disclosurae of the very thing the privilege

" 21

ig desizned to protect. The dattar reguirement is the real difffeultyr,

Ia dezling with it, courls have found it helpful to drew upen Fedicial

8 See Totteriv. W.E., 93 1.5, 105, 23 L.2d, 405 (1876);
s Steel Co. v, Sethleliem Stzel Co., 199 Fed, 353

v. Ford Instrument Co., 26 F.Supp. 583 {1934%);
FUR.DL 203 (i549), See alzo Bank Line v,

T 9
U.5., 63 F.%ups. 587, 163 7. 28 133 (1947). & Wigmore en Fvidencs

{3d Ed.) ase. 22 2fa), 2. 1581, and soc. 23T8(g) (53}, po. 785 at E@q.;
1

Crezalzaf on Evidence {1éth Ed.) sses. 250-251; Sanford, Sviden-
tlary Privileges Against the Production of Dats Wiikin the Control of
Exgcutive Departments, 3 Vandetrhilt Law Feviow 73-75 {1949}, Saa
also Ticon v. Emerson, 154 N.Y.S. 24 714, Z06 Mizc. T27 [1954).

=)

z re reviewed in Duancan v,

3 Most of the Enzlish precedants
Cammeal, Laird & Co,, Led., A.C. £24 {

20 13, at paz.
21

U.5. . Qaynolds, supra nets 16, at 3, cling Duncar w,
Cammel, Laird & Ce., Ltd, v supra nots 19, and Hoffmen v, 1.5,

341l U, 8. 79 {1551}
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expevience in dealing with an analogois privilega, the arivilage
against self-incrimination,

v, BR , ;
- ¥, Revneolds. "The privilepe

o

The Supreme Court said in G,

againast zeli-incrimination Presontec the courls with a simila~ sort o

Hy

problem. Too much judicial inguiry inte the elatm of privilega would
force discloscie of the Thing the privilesze wzs meant o protect, whils
4 compslete abandonment of fudicizl control wenld lead to intolszable
ebuses. Indeed, in the sarlier Stages of judieinl axperisnca with the
robiam, both ewtremes were advocated, some saving that the bare
asservion by the witness muast be taken zs conclusive, aand others
Saying that the witngss should be required to reveal the raattas behindg
hig claim of privilege to the judge for verification, Neither S
Prevailed, and a scund formuls of compromisa was daveloped. .,
"Regaxrdless of how it is articulated, some like formula of
eompromiise muest be applisd hera, Judicial centrol over the evidence
in & case cannet be abiloatad to the caprice of execiulive officers, YTat
we willnot go so far 83 to sS=y that the cours may shicmatically requive
& complete disclosure to the judge hefore the claim of privilege will be

sccepted in any czsa. It may be possible to satis

o i e Sl b
¥oene Soury, Ifom pil
i

the circumstances of the sasa, that thax

]
-
[
fil
H
it
il
o
0
=3
ik

o

compulsion of the evidance will expose militezy matiers which, in ke

9/18/2010 18:27 PM
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authority declaring all Justice Depasimen: records confSdentizl and
that no disclosure, ingluding disclosuze in regzoense to subvpoena,
may be made without his nermnission,

"But this Court has roticed, in U, 8, w. Bevnolds, the holdings

of the Toust of Appeals for Sscond Circuit thaz, in crimninal causes

" ssthe Government can invoke its evidentizry privileges only at th

price of letiing the defendant go free. The ratfonals o the criminal
cases 1s that, sinca the Govermment which presscutes zn seeused also
hes the duty to zee that jusiice is done, it i3 maconscionable to 2llow it

to undertake prosecution zad then involke its governmental privileges

to deprive the zccused of anvthing which might be material to his

Tas

defence, ca0.’

Out of this evidentiazy difficulty has come a sor: of "grayroail, "
grouncad on the Immunity frem prosecution {and offen civil sull as
wealli enjoyed by the thief who Hmits his trade to information foo

sansitive to e mevealed,

JUBIZIAL EVALUATION OF SENSITIVE DATA
. T e g o : e &
=« rmust be emphasized that vndasired disclosure is only éne

difficulty of submission to the jury of intelligance data. Thera

iz
PR
25 The quoted material from the Raynolds casze appsazs at
i43 UL 5, 1Z,
17
- 17 =
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another greal provlem, the capebility of the fury to evaluate such

datz, often meaningiul only in the contaxt of ooher senaitive inform

=

tion not otherwise beering on the case and often of a coraplex aud
26 g,

teshnical natuze, can, of ¢course, Do argued that juries oiten

hawve (o grapple with technical facts in order to gain understanding
of their significance and that the law provides for technical advice

s

and asaigtanca in such instances in the form az expaert witnesses,

But in 2 ¢ase dealing with secret information, resort to Lhesa legzl

‘d-e.vic &5 nerely increases the amount of senslzive data which must be
shorn of its usefviness by disclosure, increaging the Covernment's
reluctance to prosecute and, withinthe area described, thwariing
Congressional intent 55 expressed in legislation.

SCME PROPOSALS FOR PROTECTING INTELLIGENGE
INFORMATION FROM UNAUTHORIZED DISCLOSURD

The couris have recognized that intellizence netivities ave
confidentizl per s2 and not subiset ta izl inguiry. Cnng:‘es-s,
inthe Nationzl Security Act, has char

ed the Birector of Central

Iniellizence with the protection of intelligence sources and methods

—_—

ment Ior which there has beer 2 ¢laim of axacutive srivilsge. C
- 1g -
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and has Siven him cerizin statulory authority and sxampiions to
assist him in mesiing this ablization, Ve often ha canaot use the

espionage laws and relatad statuteg

[rn

+ otherwise invaluable nids to

fulfilting that duty, in thaoze instances where the offense TapTresents
the greatest potential thress tethe public welfare,

There are three steps which would g0 far towazrds solving

the problems which eeill exiztin this area, Twa of them would seam

to resuire new legislation and she third mizht be accomplished by

Tegulation under tha Dizectants exizilng auvthority, First would ba

a criminzl stziute defining the information ta ba proetecied and nro-
viding punizhment for CXposhre. Second, thiz statute would include
Infunctive aatiority becausa prevention of EMDOEUTE 15 of more_ cone
cern than punizhme_nn for violation and in many cases the {njungiion
wmight provide greates ieterrence than the penal provisions for
vialation, Iz addition, Provision might be rnade for forfeitu-e af
retizement benefits by persons convicied under the Aes, Pragadeant
for this exists in 5 USC #8312, the so-called "Hiss Aci," Thisg, =
réquirement by the Directar thas 21l smployées, agenis, consuliants

and othars ent ring into a relationshiz with the Agency giving them

privity to intelligence data agree in wriling to assiga to the Agency

<19 .
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all rights in anything sublished By tham bzsed on Information
received in the course of theiz official duties, 27Such an agraement
and approprists regulations governing the disgemingifon of intelli-
% gence data could in themselves serve ar a basis for infunctive

reilef’apart from or as an alternative o the statutozy provision

for an injunction to pravent the criminal act of exposure.

A LECISLATIVE PROPOSAL

Az wé bave zeen theze 15 a sevious gap inthe laws nrotect-
ing intelligence information. It is chvious that in the protéction of
elassifiad information from unawhorized disclosyrs prosecution
uader the Espionage Act must be limitad to those cases whers the

evidence ocn intent is clear and the divalging of the informmation in

&b coen court is not detrimental, Enzctment of 2 cximing ELETUL S

[

- A

similar to the proposal apoeasing 2t Avneay A is sugrasted az 2

L < fr . s -
21 Fara discussion of resiticiive employment agresmenis,
- =
ik ee mnemorandusn "The Wae of Civil and
Goveroment Seerets," Office

uly 14, 1965,
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The proposed statute would zlose the gap by expanding the
kinds of information protectad end maling prosacution and restreine
ing orders possible wheze they are now ruied eut by She necessity of
exposing sansitive informeation o prowving intent, It would be 2 sten
in the direction of "crown privilege” wiich is the basis of tha Sritigh
Ctficial Eecrets Acts, in that it would Fermit conviction on a showing
that & person in a limited category, Laving offieial access to informa-

e

tion designated as "Intellizence Daa’” by the Direcior of Central

Intelligence had imparted it to somecns nok entitled o receive it.

The justification for the designation of {he imformation as Intellizenca
Datz or for the impariing of it could not be put in issue &t trial,
Experienca has shows that crses of pnlawial diseclosvre of
se_:l-.si';iva intelligence data in many instancss involve parsonis wha
kave shizined accass to it through some relationshiz with an EoEnoy
of the Covarament

aving the data. Thus, the offendsrs fa1l miost

4

persons who have been reminded

iy

frzguently into the very clazs o
freguently of the confidential fdature of the information with which

they deal, the public trust invelved in granting them zocess to sush

. e
isclosure of it. 5

by

information, and the dire consequences of valawful o

* 5 5 . = - s .
28 Cormpare the lzh; t violation of his trust" used in

e’
the prazant ssolonzge siatuta, 1B USC 793{5 (23,
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hawve in ono Wy or
ancther assumed the obligetion of noet doing the act charged. And

so the nro=oesed statute is concernad only with those who have, b
o0 ¥

ﬁ_ reason of 2 privilege exteaded them by the govermment, bacom
trusteas of its vital secrets. It does not address itselif to the

westion of leaks to the wress, nor does consideration of the proposal
q ¥ FE%;

e encounter with complex and difficult questions of Ircedom

cf speach, The proposal would &ppl

v to a smell groun in & narTow

and now almosl tradiiior

Tk ig spbmmitted that the mere existence of such a siatute for

the protection of Intelligence Date will have = deterzent elfect regard-

H
o
i
I
]
1]
5]
m
m
<
[
H
ol
i
[}
e
e
o
=
Ll
fiu
)

lessz of wiethe
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DATE:RUG 2001 - Septernber, 1966

L. "This chapter shall appl

the admiralty and maritime

jurisdigrion of the United Siates, on the high seas znd elsewhere, as well
&3 within the United States,” -

2. Inthe interests of the security of the foreign intelligence
activiiies of the United Stetes, the Directer of Gentral Intelligsence is
merely auvthorizad to promulgate rules and regulations for the protection

rence Date from waavihorized disclosure,

3y The term "Intelligsnce Data" means informeation and materials

detzvminad by the Director of Cenizal Intellizence as being acquired,
cbhtiingd by or used in intellizence zciivities of the United States
concarning forsion couniries and foraign ﬁati.c:r.:a.ls, and includes, but
is nol limited tor (1) notes;, models, instruments, appliznczs, facts,
statiziics, analyses, skeiches, drzwings, pletures, maps, graphical
reprezentations aad photozraph g; (2} infaliizence sources and methods;

(3) zeparis, evaluations and sstimates; (4) procedures, eguizmens,

daviges and matnods used i the collacton and production of Intelligsence

4, Whosver possesses Imtelligeace Data is regquired, before

imparidng such indormatics to ancther person, to deteérmine and veod

zssified information a2 described in section 798 of Title 13,

9/18/2010 18:27 PM
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thaat such. eth

persen is law fully entizled to receive sueh Intallissnos

Dara,
5. Whosever, being or having been an offices or employes
of the Central Invallisence Loenc?, oo being or having been an officer

or emzloyze of any depasiment ar agency of the United States or & mem-
ber of ithe Avmed Forces, asziened or detailed to the Centzal Intelligence

fgency, or being or having been 2 consractor of the Centzal Intelligence

5 beza an employee of & contractor of the

5

o Bivulges, or mzkes known in

dny menagr; or cauases to beimparted, dizclosed, published, divulmes,

or made known in any mannes,

Hati or any past thereod

w0 LRy person not enmtled 1o receive Intsllizence Dats undar law or

exectilve order oy sulas gnd of the Mractor of Central

antelligence shall be fined not more than 55, 000 or irmpriscnzsd not more
Wian fva vescs, or both,

. 01 ke Mracior of Central

Pigence eny person has engaged or e aboul to angays in any zcte

ch coastituia, oz will constitute, & vicletion of this

9/18/2010 18:27 PM
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‘g such acts or sractices, or

wikn the provisions of this section

B ot 1 T S SO g b oo
Teje-siion or order issusd thereunder, and voon = showineg =y
. - a "~
11

- w1 Lizecior of Ceatral Intellizence gl

such persen has engazed ox is

ahout o anope 4 SN e m oAl - et it o
-} (o ] SeGe L &Ny HUuc. BolEs op FCACTLOES, & PErmanant oo tEr‘ﬁED'_‘F_‘:‘r'

sgunciion, rescralning erdar, or othcr ordax may be granted
: _ granted,
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Irtcdnetion
ookt uled

o eodlounse lows provids the basle stabubory Drotzeiion Go She
Covermseat aroinos the teking zod use of defenge fnformziion by Shooa
Vasse intercsta ara .':--'--_ficizl_ to the oationel seons ity of tha CoUnTIY .
L3 eoriy es 1807, the Euperena Courd susmested that the loginlotues
reoogaolze aod provida ezalngt orii=s erfestizg the petionnl cecurity
waich "nave not rimened into frensen,” It vas oot wmiil 1901, horraver,
thou Corgrezs possed the Tiret izporient atatuie which desly sdth the
brozd peohlen of espicnzye. The uzge of the 1031 At was enended io
I9LT %o ¥ood much az-it dasg tois  Tale peper deals with the Yochprourd
£l dmbovpfetation of the eaplescse lavs uhteh pg ecdiftied are Touwd in
Title" 19 of the United Stotes Cede, sections 791-758,

The epwismnze lors éve the Feioeizal ghotugory protesiicn douinas it
wibordoed disclosore of imtellisence modteriniz ana infowpetion. If .
Iroceeutien 1o rocoiczndsd in sy givon efce, then ihs Depnrinmnt of
oo ehotid Se cpgriesd of Sha facts end lelt Yo rerform thas acvdet,

SEntaT Cod meoseention. A “olidzen's cpvasi mlghs be mede by A
Goslmnl Ingeilicessa szeacy offieizl, for entale, Undess BT
elrermotonces,. buth voulld e lonedly tevilonn es Stoenlord procodusa.  The
Tusiioe Doposioess would ke t.‘:eg determdinaiion whether pronacution is
dastilfded 1n 2 Forilclloy esge. T4 4a goriEng to eousider thar specifis
Sormeglen “probaeted™ tmces the stotute 12 a foot quastion feo ihe

fa

i,

JUST Cod 0t Ghe counte have talen the position 4nat the Goverpoent, in
a exdreiza] mepseduiion » NS mal€ B Tull disclosive o the relavaah Tedis

; R
O LLiltin ifo cegal

Uson recccmnrdetion by the Justice Departyent, & Bill 4o Prevens the
Clocleoure of potionel Bsfense secrels vag latredyced in <he €12 CCigiens
end, after saveral chenges which mecepsitatal four redrafis of the bi1il 4
eomliten, 1% was zant to,the fleor of tha House vhere o 2hood GoBa%T teo
blace on 6 Pdbrusry 1911.° The blll ves s0id to be pastornod aiter tha
Ipdiich GfFieial Ezorets Aet, o major difference, hoveyar, rosulssd Trem a
BEnes - meda In eomidice whera £4a Trosimpidon of inteag coourrisg dn 4he
Ch BEsiuie weg surlclien,. bocouse the eotnition subera thoushi ths
Iermptlen ol mot Mo, -

ah

parde Bollonn and Bx perde Suostbsus ; L Cranen T3, 1875 2 Tuma, 58k gy,

5
B e v T P,
Theo QONG, BT, 2050 {1911),
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2 of Newr Yeul sueationsd <he wigdiy ot
wiA cudnsined dopradise languegs.

s e 1'ib.3ﬁ is coverad Wy dhs lampieee L ..o, Yo @ 13k he 15
exiitied?! Waat is a ediizen oo fyose elss estiflied 45 inm come
magilon wilh & photogrash or o pletue of a oadlonel dafonzel™

1 by

e Perivers

i

Slny people ave allewsd 4o zo iz aad wakEe pleotuces, "
e, Bonrsgs
"Does nob thay gemiloman thidk the langongs nigkd be legoovedt®

¥ore Porker:
.

. "We are nou goinz to luprove the languege. The lansusgs
ordigloally was the word “rongtully, ' which ig used im tne forziom
photilies; bud 19 1o vague azd seblziooea.  The only way thet ve coald
make The lansuace Boen eorToct was to zay that "Whasver for ths
purpose of cblaining daformation reapooulng the natloosl defepse %
vileh he is nob lawfelly entitied . . . , ' That 43 the real wadnd
in the casa," :

Kw. Paviams

[E— i i - 5 e e . 5 ' -
here lg vo chiesiion to 1%, bub I do ot Shiwl 1g wiites any
- differance in $he meavlsg, ™

Leter In the debote, M. Benset e3ked i & tourist who ohes & nicture
o B militsry dmaseilad =

=
wid viclate ths statabe. Iir.- Poyker in renly
M o o ma gk EoSh e e S g
s2id, "I am Imciined 4o think not., A 20 rige fhere wetld Be a wvary spall
Deneliy; bud there oishi Be & pose vhava s a0 mighnt tela such o Biotonranh
o cozmuuicate 0 e forelgn governoess,” :

R 5

wosG there vas uo criudpalisr {mralved dn elunly takday e phowogrerh of a
pilivery 1neiatiation,

" Br. Bemned replfed that fhe Bouss absuid hesitate 0 poss & BIil which
ien the Lnooeest ech of & povaon = orige, " Congrasouss Hcoson ssmeried
e

The bill pecsed 4he i@l g velee yobe and vas semt to the Sanzta
-

3
wasrs 1V possed withoub debate. The tat oF oz ket la Bs follows:

2
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Sl ool A a s e :
Wiads Z20. = An Aet to prevent tis dizelogure of netlooal

defenss socTats.

THE U o e B . T e T B a1 y
i ,.m_,s.'.";::‘ .au:;.;.it.: BL TR SDEATE AWD HOUSE OF EREREerwTiTris
& o AR T P i WL ok : =
fﬂr.l.;el..;-; -,,-.x:...Sb!}a SIERICA TN CUINAESS ASERLBLED, Toay whoaves
B OPRrEose of obfalnlng drfosssadhtow =gk iy : !
R e g : log lzfos o8 respzofler the natlonal
daf ShBh, 0 which he ds mey laefully estitled » BOES Tpos BTy Taszsl
= oi" Shers aay nary vand, navel ghavioa, forg, bat,tq;-'wh '—-J-r'r; !
% -+ BLRUION, Argensl; oomp, Sood vullding, o Sl s g
i c'.:l"'-'f"-nn’-:ﬂ_ i 4.':-. S fdf.f_ aguieyy bulldlsg, offlee, or other biros
i |HEeLEE WLLD Gae mAnionml dsfense, dvned or constrioted or inm
process of gouatruction by the Umited St eteg, o In th i
= s ety [ wEm MSLLEG breted, oF o tha possession
it cornrol of the United Statzs oo gy of 14s auvthorities
o agents, &ud woether situesed within the United Stetea c-: in sny
Place pomemdiauois 1o DS Subienk Se il Safomd s o o e
pieoe b 2 k =v SHILLCL B0 o Jurizdiastion thersof: or
H_uem_ ; Wzn'l.&ﬂ darlully or wolawdily unem oy vescel, or ia or near
z;;: s'::c:h pieez, withoud proper suthosicr » Chiai=mg, takes y or :.m;s
Ellonpis S0 obialn, take or nale, swe A . ’
# RS OT TLIS, any documsrt, alpshol
lEaac ; - SRSy HREna, phoboe
Eml:ﬁf Lhau?gral.hic segative, plan, model, o lsalsdss o anythin
ceeamtied with (he pedioosl defenze do witeh he 2B moh --r~“--ﬁl-ﬁﬁ
Thoaver, without Droper Suthority, Tocelves ab Guiete . o aes O
b L g e i Py woelves or obizino, or underteibes
vh reRssVe o obising, fron poy peroon, a0V ohel dosumand
W : 5] o 5 N dDgumenn
SkE"‘JF}I:I.} photograph, photoprechie nagnidve --_'La; Firtacd P *-“ J.a;-:; \:I:h a5
TROWLEe tha Sira to tare o L TRk Dty RS ELy S wleige,
i _ e ool S0 obbaiped, tshen, o wade; e whostver
<hg poasession of of control oves ary such éoovment, abeioh !
4 : % ; " - g LF] o A
iﬁtﬂgfagh y ?;ot?g. ephfc mesagive . plisza, medsl, or koouwliediza, :rill#
W end srithous propes ewthoriiy, commoicates or BTEETnS |
£

o
&
i

hErTesde ks goma o wom - : "
{i‘“"“"‘f":""" priit G2 wo ALy pewioln mot antidlsd 4o reeelve i, or oo ;s
W The some oughi Lo, 1o sng lnberesh of the mational Gefanse, ba
1 - 2 g

commmicatad at that tlme: fioever, beh Shiiuii] f Ged
s e E ‘:._u_:_...l-_,l oz wagever, Lelag et Ly Intrusted
o, EAY such dosimoat, sheich, photograrkt, Thotiifanils negative, .
Dlen, nidel, or knovledse, WALy eud fn bwench of his trust, so.
. = & 5 : e =
c;mu_.fﬂa-tr:a oY LILEIDts o eismivnlesihs tha seas shall be neé o
dure tisn ong thousand dollars, oo fporiod < EhAE o :
. C Lumrloned el & thas ome ¥
ey ; R J.-“ ! ndi_‘-.- IE.C-_I': Tadl oha yeair,
J EE
=i ’ 2 : B !
v ;‘E:., df* Th?;‘t*ﬁruﬁml' ' ]:.F.vi:_:g cc.-u_iﬁ;:ed soy Bfs
the i,:,-‘f?,._ ﬁgﬁi:utﬁﬁa? ecamenl cafes or gitenrte o e
TOREiZa gOVermteRt, & 40 oy Amaot ar Soralored dRemees e
dEn_lcj Pt o i = ; G ThLrrEe Saey San Sy
]mn:u;u_uf sketoh, phetcgreph, rhotogmarhia ragsElve, plan, model, e
orledss 80 chizined, talen, or mace, be o doteneded to hin .5:5."1
be lmprlsoned mot more then tem Feala. P

B
5y

= Faantal T r %, i ?
,”'.:""' 3. Dhed cffedses ombinss 4he Frovisions of this Aes Ry
R s 31 4 % : P . .
eommitted upon the high sees o elesimove cutalge of & JFadielad : ;
Gistrict shell be cormisenls in [ha A cid ns oo et St &
d=SLAE LN DR QoFUrLOh Woers e offendas tg

e i i ki ot * s . rw
coznibied within the Bhilisplue Tplaeis PERll be s

Goure o 80l fslands heving opiginel fueliddetlen o
a4 ; W E “hak - T i NS PR R it
'-:.'E:'L waE BEme TREhU of eppeal 85 L5 gliven fn obbas oo
eare Imprloonpent @uceelius pns weaw Pesenn g s %
¥ 2 e reaiiag T Ear fooms & perh o
and Jurimdietlon 3z bawats eonlemad noen ws (A

=% Doraly oooferssd ppun guch aoowhs fos

DUrposs,

aple i
D - . a
Pound or inde wiich he ia fizse Deseent bub offarges i
E b efan
v

1
P

Avpeoved, Mavch 3, 1911,
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The 1017 Taatacass Aok

The Justiss Deparimsnt belfzved Whe 1811 fhed “inozomletz eo
Geveative" end with was virestaning in 1917 sugzested do Congrzas

Tévisions to the 1911 Aet. A BAli wes irtcodused inm the 644h Congreas

REr with probibitdon agaiwnt
I Rrmaiate o | IfLar severel phomas tha Ha=-a zoged
dobrrectlion. ADger coverel, 12855, tha Sonate pezsce
% w2t to the Hovze, Thae Fowvse Juifciory Commithes ghuddizd
whe bill sud meds pome chzages, but no Porthiys Erslon wad toien in the
6hth Conzress, A sfoiles 21t wad dpproduecd in ha 63th Corsress e=j
BLLeT DURErods chanZes wers pode the BL1Y wus pnooisd end bacooa 1z b
15 Jume 1917, While the insdzcuzey of the 1001 As: sea z2ld to ba the
bazis fer c':.-z;;gga sought in 1917, espicocns ovisions of the atatuia
eneited by the &5th Congress ; B85 1% Gwrmed out, were poda lags effective
Tor the prosecilon of paiiooa) Qefeces infuwmatioa then the poevisiens 4a

2

£

the 1911 Act.

vislons of the bill {s, Bilkf)

group of Bopatorg by Bernior O Hns, vhoe wera
Cobozed o restri 24 oo a elbdien’s righieto-loioy o 2l 2Btk
loverding of coostitutional oafoguzaiy whiich lohd con eo0 ExNcecels by
Goverrment., I3 the Bith Contress, ths werting "pot 1o Sy eniitieal
wes objectad to by Senateor Cisedips Seesmina M4 fp golng alsogsiber Soo far
to deny any fmerican eliizen the wlipht $0 soak fafimmatlon fam inaccent
puIposes wlth reansel to &ny portlca of the Goversmant esd ita condittog, '3
Semntor Dusmins, in directing ecitiefon et tha cons Sozge mrovisions of
e vlll, stassdr 'Y an tradlling Lot 2 great oiober of Do aes gtoange
offenses Lo oreated which will Goran wlthia themeelvas & lazgs pot of 4he
Dopuletion of & oihiry vhdch 2pdcises dir froe speeoh sl Swss thoughi,
VhEn nod neceaary to Drotect efthar ¢hs terviiory or the honor of fns
Reptblie.” Zsztor Gurming bouched wpon eonsbituidonal Aiffecitdas
icherent = the b411 ag well 28 the vegusseas of S+ Trovialons. Ha .
rezarked ot I 4he 1911 Act "pad baca exferoad fog the last twe g 7ok
Eore then Ral® She iutellizent rezding Feopls of the United S4atan weuld
kave beeg in £na emltentiery . o . o7 @i Ergument vis that dooocsrs ants
could not e pads 11lezal by zteiute.

In the Gbth Coograsa, the ssplonage pro
wers eriticizsd by AGOTE,
ch i

=1
-
A

The term "mes lewfully ensisled” wes elimirased during the £3in Caumrasa
Ly ke Sanzte Judlelory Joomiites m2inly Breauss of the etiocts L7 Beweral
Sepafors, fncludins Sapota- Coimios, ¥io ak ora polat comcensed Shat the
drafiers “di4 rot poderssacd Hzinrd can Liberty at a21.™ peobars ar oolh
Houses were Bemiinaly coocarisd over the reesibdldsy of progscution broassa
of inncosnt eots. Tas dudielzery Commitissn of bodh Hetses, dn orte= to
claridy the detens tegssamy fus Fiolation, dssopdpad 14 ezzeilicnlls

“ith imteat O reamom o Lalisve thabh Sha ipforpifdon o be ebtainzg <is
T0 bz ussd 0 the Infuzy of the Dhfsas S24ushes, @ %o ine =d : =73
-~

=7
Torodpn paples. " ghis lspguage wis spproved by the Sensic 2

a

=
“ck oo, o, slen, : . & gk
’5‘51; COLG. 13, 3803,
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=lzting Lo paticnel defensa was nog
4 = 280r Qumiine questicoed the aesning of

the terw "patioral dafenze, "3 commensed that "national defense sas
not defined in the Bill, oor wove Bheve any qualifieaticns op restrioe
iMoas. Ea ool tMe toen o mean Yanyibirg thes is Dacessary in ordes

: Bucoezsiully $o defend ouwrcelives Sgalnst an ecuemy op wecussTully to

: shizck en enseyr™ Eo charged that g1l thers hed 10 be was a “geperal

cognection with tha Lrmy o Foww." Thesa glntements were nob challenged.,

) S Mz Py T Sy
The phyeoss “inforpation =

precisely defined dn debaba,
L

é

: Durlag lager debats 4w ha 65tk G“--;_':"-'::‘.s)a Limiever, Senator Ovarmas
stated that » BOCCTALIDT Lo the BALl, Anmeriass citizens would zob have ihe
TighT to obiain peevrets of the Governmeut or "of the nekiomal defense, "

Ween it pointed oub thas "seereta” were nok monticnsd, Sepotog Cwerzan,

Wao was In eharze of the beil » replied, TBui thek da what 24 means, VT
Soncbor Overmoy later oo fmomued that thers voold Te oo violation in
obiiining o fraps=titing ivforpation vhiok "Had toss mads Fublic properiy.”
Coodirfen, in his ocimeatary oa the Esplorage Aet,™ telievzs than oaly
"goverimert secpebs" WaIs %0 D2 coversd Ly the Aci, bud tha debatas
eaphasized that $he lepislitoss algo srished $o protect czr
verk wihich ves Leing Derformsd Cuseiie of Goverssad off

The legisinsore wive awsrs of the resronsinilities of e Bmaentiva
Branch ia Frotecting duforpasion whioh was %8l 3o the defenze spd ven
effori. The House Judielary Coraitcice vecofnlzed that & sypator had o

bz devised for the profibitien of pubifcation em commnieatics of inforoa-
tlon relating to ths natlonal defense,? o Teccimending HoR. 201 4o the
ESth Congreds, ths Jitlelary Ceamitiee noted that Bection b gavs tha
Fresifent aunthorily to prohibitc strmusication of information whioh "p

his ,j**l'lr-'.r.:mt is of oich 2 chavaeter that 4% 4s O might be veelinl Lo the
EnEyY .

In Sonate dedate, Semetor 5o waerlend op the floos poiniod. oud thas
“the phreze 'lzrfeily endttled” meenz L , Whet ths nasiieny oforza-
tloa musd have bzen Torhiddsn; rog fecxgiarily by ep act of
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THE USE OF CIVIL AND EQUITARLE REMEDIES
IN PROTECTING GOVERNMENT SECRETS

THE PROBLEM: The problem of protecting official

Gevernment gecrets and related material, within our free Demo-
cralic society bedrocked as it is on the Constitution with s atten-
dant Bill of Rights, has long plagued the intelligence community,
Title 18 of the United States Code provides ample legal sanctions
following proven acts of espionage, sazbotage and unlawiul disclosure
of classified information; however, with the exception of the injunc-

-, tive powers granted the Atomic Energy Commission under Title 42,

: USC 2280, there is currently no truely effective legal weapon, in

use, whereby CIA or the intelligence community can protect classi-
fied or related infermation from disclosure from within, ewven given
evidence to the effect that such a disclosurs is contemplated by an
employee or ex-ernployes, While over the vears much discussion,
study and negotiation have been given the matter (especially on the
U3IE level), no truely effective legal autherity has been uncoversd,
nor is preventive legislation likely to be forthcoming, given the
present political climate and the relustancs of Congress Lo interest
itself in espionage legislation during a peried of propress and
prosperity.

A SOLUTION: It is within this framework then, that the
present sludy has been undertaken, a study to determine whethsr or
not the CIA and perhaps the intelligence community can help close
this gap through other existing means, Use of existing tort law rela-
tive to indusirial espionzge and trade secrets, combined with the
attendant usage of ancillary prohibitive covenants in open legally

9/18/2010 18:27 PM



' APPROVED FOR RELEASE
DATE: AUB 2081

w2 sentrasis of gmp? !L-"""C; by Butivoscad |
rifatE :_"-.-'u. Powerd sroaied tha Dleteict Cour: unda
Federal Toles of Civil Proccdurs, Dule
..J.l-.:..:..., Wi sz, Thouee of thoso aled ramaedics,

contrasid of eapleyiont an injunetions i at best cu-.-.r.ulL,.,, aund
= glear dvicion of the lateroaliniias ~adne ds

-l

tiouldl of cxplanntiodn,
Fovrawar, o eertala erdon boing tigeassary to fhe pronor undair-

-

connding of the nnderlying boeis Toe o van of Sass larol wonness,

e maaliow will bo presontad fun the follay

1 oidor, thiore ol
agoconrily soma c'.rx.z-.h,_ ond Gupifeniion i'~ Proscaistion: (1) on
versll pro. o Sotlon of the inwr of Lol ne it s::nﬂi.: 1o indingi

I

coplonnge and Lio pretection of nducisol and teade Seorol

i

=

there bolny Hitle o no Coverpmant Frocodents feo such acticns wao
Vet roly on the low as it in izl 10 comimercial oaterpaiza, ),
{2} Laving chown e 1o gal pucteetion new afforded indnoteial o 252d

b 2
zarein, wo will then :‘-:v::lr*p the area of low az it pertains fo (he ves
ef amplovinant contracis containin 3 encillasy agroemoents po oulibiting
e voe of industsinl ssorcts f.‘.-.;.r:.::g and subzaguent to employnont,
aid (3} wo will chew thot tiers in muek n"c{“uﬂc'.".t relative o the
normal uce of injunclive proscdures in end oingr and p"c:i'.-:c.:::.: t;:_.c.r_
ar i'.*.da.r.'-t::i:\l sooreis, wheller or not o CU;AL..-;.CI..- of e Jic:_,..
the eaxployar aad emapleyos exizte, and (et thore io CYER IR
pracedent fow pranting "1_,-L..1u.,. ong whare the pablic inte :,-,_,;E, :_';; oz

=2 ustional security, io wwalvad, This will compl i BIosSa-

icii of the hasic E:."nl iocl g it s hoselin envinsinaad, Ao

Lamets

wi el fomvn ef bosie indugiviad ComuEneto and terminoiion Exrptinanto

0w i emmrnsseial uaoa topethar with coples of proposod coniopcts <nd
TermIinati grermenta whith nwieht be feanlosaens -
rorrningtl r;:: mencd wineh nvipht be deapions med by Ehe OTL

oirar intoros?

fae b, B, C, O, BaosdT, .

Combonants m tho intellizence cocipunily aze noos

- el o
5

LTINS T T T Slen T s
et S T LT 80 ST

gl i
ehioat comlonaiion valafive 16 a pocoible 4
fallew; * Loraby, iven tha necaos: azy Insislotion,

-

i 'C-ll'l-‘:-lﬂ‘::‘.:},_; i iy

o
went codfor GT.;‘.@:L' bongfite vaicht ba doaiad hicn chould he bz found 1o

wviolalion of his confract of employment,

Lis I LA OF TRADE SHCLNTE AS APPLIED TO LT
TLNAGED A trade goeret snay eonslct of any formmuin, o

9/18/2010 18:27 PM



» i, by o

DATE:RDG 2001

dovies or commilation oF o Gz

wiich 1s used in one's Buoines =

WSS Ly

end wihich mives hisl an org

Povitora whe da net hoow 0w o

=

2 obiala an advantoss over conte
b ¥F dhay bo a ferowels few g chgtnleal
coniiound, a procesp of misudasiering, ironting or preserviar ma-

ma
terials, o pattera for o machine or

tther device, or list of custeranmos

Bt el

There have been several theopics supporting &

4
[
=
7]

b
i
o
p 3
I
'
14
)
o

=

o

L

v Briginally, protoction wano srontod o

it the basle that the trade scoret was a propsriy sinh, !
How, however, the confideatiag relajionslip existing bebeeon c‘::t'g'.lﬂ'_,rc:'
mnd cumployae ia gonerally concidoved 4o he the prlmary cource of pro-
tection. g M=o, Justice Holmes siateds

{r

trads secveta by the coures
iz evmies o i

LR PR PG u R

" The starilng polat fov the present mniier io noh
Fropovty o dus prosect of low, hut thot the tefandan
ciood in confidantial reletiens with the plaintifis, or cas
of thew. These have given plasc to hestility, cud she
fi=zt thing te bo wade sure of iz thas the dofondent shail
not frandelently abuse the feust ropoced in him. T

4

It inthe
ugual inefdent of confidantinl relations, If thore iz )
dipzdvantage ta the faot that he kuew tha plainiifis' scorots,
bz muct talo the burdes with (ke food, ©

» the esconco of the action io the breach of faith, znd, thevefore,
£ ic ef no Lnporianee that the defendons could have gained 2eccan ta

Vo trace decrob by legitimeate means if he wished. The varions
-woirinal labels uced to protost, however, arvo of e Linpostanco J
=2 leny ng the courts realize the valus of trade secress o
=us peotection. ™ Dut this protcction ic limited, since & iz ungues-
tleazbly lawful to gain posseziion of 4 pomnetitor's nnsesontad notaed

[

o ER R

by preper means and, through lnspection pnd analyois, croste o desd
=

CobG, .

In detormining the exiztonss of trade secyets, the coovia
gonerally laok =& secrecy and varions technical factora,® The Gonyis
have not found absolute secrecy to be edcential and have wsunlly endessed

i. Fooinoies begin on Fapa 13,

9/18/2010 18:27 PM



. (g O
AFPROVED FOR RELERSE !
DATE: AUG 2001

fomne fotm of quolified poe RO 4 Mowewver, i the plaisiff hag
voluctarily dizelesed the lzfozmmation oz if tho foets imvolved ara
the subjeet of publie knowlcdse or penowal kaswiledre in the tredda,
thea amy 2iiht to protoction disappanys, ™ :

The genris have alse taken into consideration tho esxtens
to wilch the infomnation may bo part of the employca's perasanl
ckills cad hnowledpe, widzl she tonplayer connot provent biva Srem
using. ¢ The problem has been well stated inthe cooe of Ssace
Acre Products Co, va B, B, Darlizg Co. 233 M4, 93, 203 A, 2d 74,
cert. dealed, 382 U.5. 843 (1065, - '

The deovelopnos #3he law of trade socreis i o
zeault of balancing two conflicting elemonts assantinl 2o
ouz socletys, Theraio 2t g policy favoring fzes com-

. opetition! an employers ¥4 ertitled to use tne okill and Imavi-
" edzo of iy trade oe profeasion which 2o has leavned in tha
' course of his emulovarent, o tha benofit of hizasels o
puilic, if he doos not vielate & covtractuel or fduciaey obil-
gation In deiny go..., On the athop hasd,
. ‘L progvess of oeicoce and tha usefel 2xts, the low Brovi
coricin protections to an exigivator. Ameng thoae protesiiens
&ie the patont and copyrisht statutas an. tig law of toris pog-
hiblting unfeir competition, The loe proteciing trade scorcts

- W
L el

1

{ufnte

_— ie another protection,
Thua, the rule is girmaply that the formmen shployes can use the skills
tadl mowicdoe ho lenraed daring the emplovmant, but he hosa doy
- - 1 1
Bst to uca the trade secyels of his forsman cnnlovae, The zule is

Straiphtiorward; the difficulty oceurs in its azplicotion when the fovmnos
3

cemployeets alills and kaowledpe are closely interwaven with the coa-

ployer's trnds pecrvore, 1

CHNTIACTS PROTAGTING TOADT SECRETS ARS wazis:i2

+he lzw rocomnizes a right of properiy in feade seosein, 12 43 such
propesty loses its only value 42 tha secoar is disclosed, zmy éus wie
& 3 knowledpe theroof in 2 confidential capaeliy, acthat efza
empleyee, is under an oblization, which equaty will cadorce, not to

9/18/2010 18:27 PM



o s IHI'III'EIHIHHH.IHEI\-'_"TI e ' e
ST DATE: AUG 2061 - :

Lo - 1 F— B i x - - -t - - d T
diz ir-s the scoret or wao it Jor his ovnm acvantaie, even if he

1o NIRToldo coatzact o

[ -
l CEICoE. B

It maecooaetly follows f-omy the tecopnition of ploporiy in
T sTade secwrets thet cabrecd contracta which prehibit thelr dizelomre

by thooo outvusied with kaowloedze of them ave valid and may be sz

g brozad o0 io noceasary to protect the ovmes from injury by the dige
alomizro of the cosset oy its sampetitive wae,  Eosceizliy, contonoio
by smployeos wmny restvain them fram dizeloging comvetn of theizx

: employsicnt, *° and the owaer of a poevet on colling i, wmay ef-

; festively promise not to comnsie oy maling uce of the procoess him-
celf or divulying & to ethern, 2 Indeed, the sole of a ccevet procoos
aa such carries with 18 the inapliod oblization not to dicslesa it to

. athezg, * )

- - . : . * )
B It has boen saidil® wpuade convets the nomes of cuziomars

Bty
=13 guch Sdnge, which in aocend piriloseshicsl langeoso arc denominated

shjaotive movilodne--thass Ty net Lo piven oveay by a coeovond; Chay

Caire hls manicr's propesty, and thers i se ale of sublic inderest whiak
Brevonild o trongler of thern apels  mmagients will bhed

ity iz okill, his deisa
; Bings which in oound mhilo: ouhleal
lmaguaro ove not objestiva, but sieshive--they may and taey ouglt
Gt bo bz relinguiched by 2 comepats they are uot his mastoute prononty;
they aze hiz ewa proporty; thew arsn
witsh conpels the rendering of the

— Cx the ethe

o

3
wal or mneatal ability--

moel, There is no pullic interast

ihings dermmant or siovrila o

waavailing: on the contrary, ihe right tousz a

15 advariagecus to every ¢itizon, and may b
i

lzzvge." Tho importanpce of tha Sis

wl to comand his powass

T Lhn couniyy
4 many ba
vesieistive
covensots by employeas. The objoctive
Yag subjoctiva, that zs o przeiizel mattar, a fomne

wivEnod vtk

e

cetive sill in covvetiticn with ks

-
2 in

7 Ghiective kmowiedsa pod 2
cato el clrchmpinnens must La congidered, and uzloss ooe-
cohgive and wnrensonaile haxdahin te therehyr conzed o cover
.

& protect the employor's buciness should be ondorcad
¢ thonsh the employas is tl::;r-::-:-;;l deprived of cxevilng his eubjoctive
olkill in & pariicular divection, 27 '

L
aoion
a

9/18/2010 18:27 PM



' APPROWED FOR RELEASE .
: : DATE:AUG 200 - o e .

Moroowor, $ha Ingfuizae 4g poziis vebeth

—pd

condiziog of Soveloping a hivh dormzoe.af o ‘"r'*.t""u.":.ﬂ; L
inan woployen 'm,...:.r nob indxly C::"‘u:f, B
Iafen Lo exereised in coinped

Precmips thot

e Wit himncelf, I th

Promiza leavos ponsla epporianity for the ciospice of e
al=iiE whows he vwill net eocd: Peve with iz ol cuaplover,

ne ranzen why the pramice o 1..--..1¢_.. be sognnded gg
R - policy, and fhe Americon ducislons ouppont this o conclusion, &

I‘T UNRCTIONS AND oo

-

A twpical ited cuislovon
bBoivayn Ployor'e ceoviis in foend fa Misnsoois Misias
& Mix. Co. v, Tacheicnl Trna Gn 523 T ghme A ._-\.,ru
sloyes, was Bound under g ' Lochiy rozraenl not to d

of plaintily corporationls ;:'_-cm:.::m:-; tu sayaag svithout pia

......

|oEa Conoont and nol to onfan aoee Ditinve emplovmeat for ooo yono of
Fife ﬂ-*r.r_'lnxr Beyer was enc of £he raost oo
Bednto Mining sad Manuieetge sl M2 had.
o bad noatas ta thc Precious infurms

whans oad

R

it T

nowiieh o u.:v.da 22z colla-
& tepes the wadizputcd macies: 1e 2=z, Forthts
Techindonl Tane, 2 compoiiior, fouad it oo J_...'_. eV -

b At In ‘-*e courze of nogotiztions 'E:'_-'

reapocing Deyer's chonge of jabs, 15 wos r_m.:- £lznt o]
c:;.:u:;u:-u 2l 318's poovels weuld be n ao ndition

wia Ol

ween Doror an

A ]
= e TR T

VILE Lo divon m gk of 3L Cuestiona far whish o
Swara hofore loswing [oe Rio now cmsloyment,
@ "eomb el whdeh dnew Yod &

e

i his poglilan o 545, O e told 3 i:a‘.m, nEwWoD

O aeooamititon of

2% eommpoay which wag fa
sfeopilon, EMD &id nod unmover the oo 1apivndsr wiatd! it

Suotess who roflogied in 30y ¢ & % '.'.‘:::;-_-:e gdn .
— Dz ue Lowit Inengos sush oo L’xi; that the emnieves L5 gwore thet Lo is
itiny a bueach of -a'_tll.., In the 32 gang, the employves wos

LOnS NIoh

vndoys ’_-.._.u L fosTecy apssecatnt and o poftemplennant agreoment oot
to eecineee ' '

AL pregant paraianent iy Jenoticns
ef eonrre whon it has been azpeopal:
KY =, -'.u_].‘,r taken, Tho courip ains:

Diven almost as a moitas
2 trade secrot has hoo
Yo shtwrm themaolves wisrdllins

9/18/2010 18:27 PM



-~

DATE: AUG 2001

-
S

o ol
Love aitos
JJ rﬁ'\-l

~ el by

I--.-'-lﬂ.-u prpged e Inttacs

1nttar
cuch vrodifics
ol tn dug mbda o pha oo

e R L ety

R
inaad
‘-:‘.;ml.

DOWCIDY over tha Sen

sesd sgulact cng who iile aznlly
sanilres and nses a 1.-:.3:;& Soovol whisl, bofowe teizl, bes
ovailibla to the public. Che suls, bzin
Co. v, Allea-faailey Co, 24 qad A,
iren Werks Co., 25 ig that i

iy ]
wbing with Shells

Prads

opoE rovnody in :.-.:r.-h 4 cata iz a

reTmincat injusction egaingt Lsther woo of the =

.r.?

S e et ) o

=ymnctivn, tnking nfmv:., ateer publicotion of the seare:, desics te

Lan wranginl taler & Brivilara ::.1;-;;;;.:_ oy Lvedyane elig in gho wourld
iz jusiificd on g Ground that ko is 2 wronsdees oad ic net
ta z? e

Loo conimary rule, mos Leleariy cminaisrad by tha
in Conmae Pugds, Corp. v, Unlvesnal Sitde Pastan
Bermanent Infdnction i3 nover Juetilicd fu i
Riemy and thel *._ -:-nsslhlc the fnjured povty chould be oo vapasnied &
: : a'.'v'r-.::xi wlome, Howeveoz, 's.ul-'- re the wne
& hoad cinzt as a rosult of
..'i-.".."'"..:‘-..?-."'" coniinnes evea afier the georot in oo ..‘u,._.,
Cizoull fndianrad in s.H:']‘.u.l'_‘ﬁ_.I'C.'. W, Coooo Prods. Corp JBY e

sunetion minhi insue fow a Piriod sullisicnt to pus \.;.L....'J'.-"‘_ 3}

SRLE =n Lo nonition of compotinives oe kil

Tt Bhose wiho fiocg lopsnod
o the acowet when it Boonm 1'.'1....}.JC Thiz view iz ghoved 1 uy a fow
cihoz fodasal couziz, 4 y

Tho uoe' of naxs 1

&2 of the Unites E’..'.:u. o Cada g

susbaimineg the woe of the {mjunct
Cao of the car C:l_.-lﬂ._. in{hds ozea, fara

tal, Unbcd Sioton Suprome QoErr Roiseia 3 7 L. Ed

s et Ty

uvr“..mg ihs ..lo--- GleE T e

o L S, e D A e ¥ . - -
=lxo ovrm vipht end s oonoene

tha mevras o 3:::::.1& injunciiva
0 provant vadue hamem oo SREUrXy to the '.:uuu..l:: intoeant,

seund propocition of low that .!1-; pover of o Covoram ‘.&:*;.r Lo

Dool Lujunciive relict, net exprecely nrovidod by statute, oy ba

LII

FEzec i

9/18/2010 18:27 PM



. " RPPROVED FOR RELEASE . "
i g DATEAUG2001.

) T v i e
Ashile S x.u”

1 D el YPE, noenne I amich

rREr
c}ur:, in tho abse
OUnTY Injunction. a

FiEwe
Faaahed a

Srocklya Beaid, Co,,

oG, 1332 ",2'1 958, inthe absonce af g sh,,..L,:u-"; muu.;.q. L, the goaons

cubed an i uvaciion o the Wase sud Zeer A it

.-aa.n.a.—l.-'-
F Lowane -*:.. ;o the Ld T

AT, £ =5 o
R Be ...-Du'l._l..f_.u.], Tisa

p'_'r:‘“ :;q.-'.".;

vor enlorsing

,.'"’::" iztucd uadar fip Foir Losos Cherds

mimisbzatos, Cifice of
riom, :.vf-:ﬁ:'..':g;::llr;r;ry Ward & Co,, Ine, MNs, D42l
'y 3::-. tho couxt andd:

i Tho ecdence of @ruity ju..;:;:;m then s booy the
: 1‘311:'_-‘1 o fo do o duity and to mocld each doceps
r:‘:-'_-‘i 3 of s partienlas gaea, T Abilily, vather

e ing ding

i

npdahied 32 The gualiies of meorey
and practicality havwe pas

& astiny the dngirwmnent for nice
;.u_,asn_ ety and reconailistion hotween Yhe munlic
i =20 privets noads, Moche Co, w,

R

Zewlas, capra,
rezulttheyw may, awd irequently do, go aneh in
ralief in Iu:*;:lc:.-:tnc.:\. of the public-infarest #in i
' : B cusionied to pos whon exly peiviis internnois are izl'wo-_*.-'ﬂ-.,
Vis 1 Co, v, S';rm.L.m Fedoration Mo, 43,353, U.5,
;i ) 552, 51 T3 & couzt has brend

- B e - J-.--- ] -
S OoRla fomae tvke o el:

C.-::.. k3 g u ..i.
L&Y v, United

: ' S04 Wetead 8
G«C—-xu. 231 U,.o, 5 by oo s, 477
ol Gl Col v, «..!E"-.t.,"é Teaten, 2

2
L.I0d,. 619, 34 L. B.olhy, MB, &

i W EiTd.
L U.S. 1. Z1 5 ey =
&, HAun, Gosg, 15}2.-'13*. 734,

9/18/2010 18:27 PM



[APPROVED FOR RELEASE ~ : €
DATE:AUG 2001

ap w7 1
P Eolnt

3
PES i

racnt ta the efa

e . el theass BORGLICS fo which kg

11\_-. Wand

pleyos, fig
Wion o the pelds

Gof fourg

o ey
Fed 050

Thiz could ba do

- : or uwwiar luetsl-bdon
g guch eentrac ” EES

foree of 1o

G, Eprce Befon -::<.“ lnc

byt Anoe
L, x _{J:}D.'.,\..d. CIA Contioet of i":u'" J,c.},,,._._
I, Alevnate Proposzsd CLA Gm;..;z:.ﬁ aef &
LAATRerI0nT
5

Proposed GLA Tommningtion Auvdoment

L X

o e oy g
il o e - e

sloyan st

=P10-17-12

9/18/2010 18:27 PM



' APPROWED FUR RELEASE :
; DATE: AUG 2891

g

» Powdar Co, v, Macland,

Tarszian, Ine. v, Audis
al. 1950) Corzes
5

Dothlein, 241 1. Supp
Co, v, Has

A T b e Tl B S
g alps REST i

o
bl P e - Pl
it e SV B B Al H i

vy o7 s

Tho protoeiio &
noonioy 3

s fhnt offozded to
Dwoleeiion ie giecfon beszize & o nos

bor ol yuzes and does oot

L STV

B T it I PO
oS Pt R §

andne methed of apasge

B
rooy to the protestiza of o & !
Americs v, Pemco Corn,, 64 T, Sunn, 420, £23 (D, 24

T the sationales b
nond natents, gec RESTATT
| G

T R

offld, 109 24 907 (4th Ciz, 1947} Fo

« wabor v. Hoffmmza, 11915, Y. 30, 23 1¢. = 12, 213

£ £ L - i - .

soe Smilh v, Draso Conp,, 23 724 369, 375 i 1
&hocltes NIME, UNFAIR COLPTTITT i S AT

= TITR A =
dad Lo L Z\{ _-Eh_-.'{.n_l R L N

LI ARTS

9/18/2010 18:27 PM



. '] : - | 7 e _ ! ' -“"\""\
... _APPROVED FOR RELEASE -- - C
2 - DATEMUG2OG1 5 :

m kot T el
Vo

SOl Azl ---"!“"_‘.-“.

SaE pusing

Aoas Y, TMolies,

e B i =] iy
+ g PP ST R B
e e B=  T .
o B R D EPT L B A" T F- i
" - T A T, il F o Eart e L S (TR RN A b Yo )
= : T -t - A g, hAdLCE O =L O 20 beu LYS
i 5 i o i 7 ST b o e
: 3 e sate 2 / et o = ohte,, AR

v gl

PeaalSf

herbde B e b ety

=Yook AN S Ay
P t.-\ll- i e sdits wlia e vaals
i

el -
R

430, o

5
Vo
=
oubsrantialoy £
T
H oo ViR =UE TS
PR, L F R ; STy Ere e e ki g
] I:-.-..._-L.u.'-‘]la;. Pt M_AQ-.-..-..-_- R St i e B f o
- Sl iy o e e .‘ 2 as ] L Y sy
. and Susseg hin eail Ih Emes LR T
X - i e v ——— ri ™ 1
< % £} ¥ =
; oy = Y - i
i B v o 'y

9/18/2010 18:27 PM



i - APPROVED FOR RELEASE - & '
: _ " DATE:AUS 2001 '

cimmloiro g Gl erh e

gl e LI SR
LS i A

=]
CR LA = oy L

Luch

L L ey
SISO

COITL oDl fnce

w ) T A
R ellovin ol f
{ - BToon

anliz tanm 1

W

mar] ¥ s
Wlaiarn
4

fneyda

Famge D
HLELLE Lo P olocy, b

2007 ednanic

AR = Tt
wlize Cou v, Leils,

:

1

I

1

. oo T N S
DT VWiIITH
: A -37 R s R T ok i TPy fare
LRALLS withous hreaa)
] ]
i

9/18/2010 18:27 PM



. EPPROWEDFORRELEASE " .. -
B DATE: AUS 2001

S0 w101, OO

L o e

1:'!_ I:E.. ..,..

e i
11y N ...--’. -

1"y oy e 1“.: iz = : £ " - nhrect with azhi-
1 - ad et bbbl o D e 33
cery ey IPT G :
: Ve Aibormom ¥ &3 1 &
i ,...-J.l.- L.J :’.‘.r.l con,;:m

Cousto of equity will eiforec {:uun-._,..t:» eande by omolovecs nas
u.-'l"u 1.*:-_-.*- z.e:.rn‘t., or o theis own Use ard
Cola 543, 233 Pia G7.
i ccf.u. dea 343 US 570, ?iu 1. Feal 5‘35}-‘1, T2 5 G113 canted tn
: Adolsl I:-ULLHQI-]QJ nc. v Sranican Meahi e Cown, Y0 NI £87, |

iy
L
5
<
®

Lo
1532 Pv:i:;»l.ﬂ Ve

=y

=3
iy
iy

-, -~
an Bl '._,C-..;'-_':::'-_'S,

uG:':-.-ll...-\.._».-.-. = e T

= '_..::::cus" { i

e, 3w St
e ;! AT ot
; LRh, Cootraets, u.i-.'; 200, T MY 24
: Tad (el ?5 .‘&_'Cg ol
354,
: "u‘.""._,"_;'.x'-, k%

9/18/2010 18:27 PM



APPROVED FOR RELEASE
 DATE:AUG 2801

PR
Wl

tnos v Belton,

- T 2

eurs precladod olafm of ¢

i 1 "
e ] fma e
el (RS -

LR

o DuPont Jda

SLAHAIE el

U8, 23

e Bl

DB E
wate stop da

sizoe thae oo oo

aEnaihes

= i
SOV

vemy whzn done by o

T OE oo

; - e i

9/18/2010 18:27 PM



APPROVED FOR RELEASE
DATE: AUG 2001

iy oy o
ey B bl

o Goalwish i

Rt AR
I.-....-I B

\‘-1'\:

iy T

EY § (b ;'. Federal Teads Comu,
[

Bad '-u'nir-.,-:.., Tse v,
o oy
G2k, ..u.-‘ ABLE, afra, 120

‘:.1 Fema LGp Ce,, 119 W5 g
£0370,

=g L1, I3y

iz, Degh, Asonoy
cno Co., 220 UL 3, 373
'ﬂ'—.-\. .

gonc o, W, Cout=A-

i,

o =
GRS LECOR L, 3

Todueis Ca,, Eigess
+i Wirclacs Epoginliy:

ey - =r
ot GRS At WO Bl e

ANITEOE
Ly o e i
i P gq.
-t

Gatein Ca, v,
ellom Prod, v, Colay,

Ty
T o T s Py =l T, ol
LLDUTLOTIeD VW, Hoini,

oo
R

i e b LJ‘
,._,, P
(RS

cag Comso
o e,

.-_ A
R —r-.--r;, -r'\.- o
[ i o]

I

o v
LER b S ik te ]

9/18/2010 18:27 PM



e i

v 2 h
" X a e o
1y W m 05, 01

-

i "!:I A AP L L ]
; : : Loy
il ﬁl_p..r DL AN
Sl
Mol v, Moilizl
Crag wie io w : et e it : ' 2 o
; ot st

Ginh Ihs ]

L . i afl] wlpionl l:;xr_-'.'rl,_a'é-

e i

0L Eaa o

i~ _{.- SIRET W,
£, .l

[y ;.]-_..; B nn..\..-

g

9/18/2010 18:27 PM



15,

CE L i

o

15

elnion w,

A
2]
5
]
L]

Mo
=

Ve W
I

[ Tin

A, It

L

i

=4 el 1r
Seme
aka

iz v,
2

R
e
B

R
i

e e s B

"

DATE: AUG 2001

~agy sy T

LT el T

etz Rk L

A
e

9/18/2010 18:27 PM

waca Lo
sl:!-‘;,";'-'".

CE

¥
ronto o

-

S

R

F T
S s

LA

e

IL

v
i
i

']
3
i

Eerito B
igein

A

=3

o ool enaio

i

&
(=1




i " APPROWED FOR RELERSE . O
= DATE: AUG 2001

o DUnInald wrois

R LT T,
sl VWO 20

L o F
L R e

R T o R T

[sa et A5 5
aod, Loo AZd

1 e e A &
TasTein g

] o fnetion
' siel TTealios us €

AL
(e,

niosaazhill

e -
&4 Lo 4

ool
viod

9/18/2010 18:27 PM



APPROVED FOR RELEASE
DATE: AUG 2001

9/18/2010 18:27 PM



" APPROVED FOR RELEASE

DATE:RUG 2001

9/18/2010 18:27 PM



Svetan SzouwiTy N-:r.-;f;. C\

. APPROVED FOR RELEASE LA oy £ g et i
DATE: AUG 2001 bR b S

B [

" e
e s i s

VIS ATREITNINT, enberad imte pi
beiwean B I DU BoNT R NEMOU
(horeinaloer pallad "Emgloves'), and

il ¢ called “Emnloyes™).

b
' '
R e e j i

SSOAND SOMIPANY, . coiporation of Delawsss

et

- WITRISSTT ; '

MIBERESS, in s business, Emilayer has dorstoped snd wses commertlally valuable oo
wical and nostechnieal Information and, to guard the lositinats inberpsts of

Eranlairan 8
LI N0Yar,

enls or Ly noldinr i

y

w

4
neceszary [or Eiaslewer 1o protect cortain of the information either by [t i
Georoh o conlldonilals syd

WHELZZE, the afovessid Information iz vital o the sucess of Bmployer's business, and
sloyee thesush his activities may become acqualnied tharawich, and mayv.contihiuta thare-
to either through inventions, discoveries, improvemenls ar atherwisa;

RSN, THIRIIGNS, i consideration of and as part of the terms of emmioyment of B

i

ddiaa
ployea by Emplayss at g wage or salary and for such lensth of time as the employment shall
centinue, I s agzeed a8 follows:

s

L Urlses Emsloyer shall fist secove Emplorer's writen conazit, Emploves shall nat
cisclaea o7 use at ouy tima eithes dusiag or subsequant to said employment, any secat or cop.
fidential information of Emplayar of which Employes bacomes informad durine
wheiher or not doveloped by Emplaves, sueent es requized {in B

=id arnalaymes £

mpioyee's duties o Emplayer,

2. Employes shall discloss promptly 1o Sniplover op iis nomi ]

inde any and all Tuveriions,
Ciscovariae and Impoovaments conceived or weada by Binployes during tha poied of emnloyrasas

20 related o the business ov setivities of Employar, and assizns and

B

afiees 0o 2ssipn gl B2

W a2

e

steress sheveln to Bomplover or dis nemines; whenever tequestsd to do st by Employe:, Esslavia
exzzmie gny and all spplicaiions, sssiznments ov eiher {ostroments which Enployer shall
nectsmany Lo apply Jov and obtain Lettors Potent ol ha

.
#
4
#

ted States or any foreisn coun wy
protect otherwize Employer's Infercsts taeratn, These obligations skall sontinua beyend
ation of amployment with respocs o inventions, discovarise and improvemants con-
cEived of mada by Bmploves during the pulad of employment, snd shail ba vinding upen Fr-

pioyze's assins, ewecutors, administiators sl puher lensl vepreseniatives,

et

& Upon terminetion of s=id employmont, Employee shall mroempily deliver w0 Emplayes
el deawings, blueprints, maonnals, lasters, noles, noetebnoals, regorts, and all ool Iaterials
oi & sacvet of coatdeniial naturs relating to Emuloyers business and which a
sizn or tnder tha control of Emplores.

12 it the posgas-

TN OWTREDE WIEEREOT, the parides Bave sizned this ageemsnt in dupiicats ag of She date
wiitsen abowva,

- B LDUPONTDE NEMOURSAND COMPANY

Ey_

Dare,
'|l:.r: o

: (Szaz)

EMPLODYER

9/18/2010 18:27 PM



0 ) 1\“"' ST
. AFPROVED FOR RELERSE
: DATE:RUG 2001

A T

AR e

----"'h.--l " mfamete

FHemim

boeianal

R s sl T o

Pm i om e owd daTd amg s

e ides thal Do hos setuvacd to B L &

s veioracd to B L da Pont de Nomwurs

o, leitecs, noted, notaboaoks,
= 0 confidontic]l nabuso rolating
are in iz possassion or ynder hiz cone g
slehenend .h"'T._Lm-:- t mot o uza

ol infermation of gaid Comap

fogard Ea.—.:.?.:_n}.r & c.u.-:’.:x_r;.a
tool, Sranloves schinowlodzes
or Sivdisn at any Hima ooy copeot o con
witoout Company'a cunsant.

'
[
&

Witoess:

L (BEALY

EMPLOYEE
i

ta
b
2
i
=
)
e
+H
W
)
s
5]
T
)
C

CURE AND COMBARY

__ DEPT

-."-n.w- W 11-\

9/18/2010 18:27 PM



~LOEN

P o B, Lo & E
MEEns, Tz d;.}" S 1
s - B R L T e T T ey ey e — e g T A e o =y il Fom
TwM e SelWeEEn BR03 n.u.._?\'-..a..sl ey, ROOIITCETIey B2 (e R ol .'-':&".JSg.'.I::‘. EERE
M el i o B . L :
ey el ChoLll Ths -

_ {hassin-

L md o pa e - S
= o QOOTINICATIGH [
Fa N e T 1} - I mm, o
¥ouae smiplover, it iz 40Teeq a5

r 1Y Ay T AL P -
anc 2il inveintlons, dlzcoverics o
e & g ¥ o ey e Y
SO O tin LIDiOYee Eseaalr sab

FERE N S o, AN PN, - qUR r
- G0 SRR WIth othass) duting tha
arry o 3 me A e By g ] e FR} PR fgag R I L
HEeMUAEIL, TRLEUng I ahy way to tha zovivitipe Crusinass of
Lt [

i e it S PR Dl O TN S, R Ay b | P
& QizgGicead DUORGIIY Lot Lo FONR aNG snell Be the solz fad

veliie Impleyer orits nomines: ang Whznev

oo

2 xnense of the Bapt

Apiications, aasicnments end ethes ¢ shuments whict
OICEr Lo EpnlY for and ohbsin Letiers Patent of
les covering sald inwventicns, discov

gn 2nd convey o the Emnlover g= itz
-

L

ané inveszan teraln, These ohlications

he gerled o emaloyment with T2snecy {0 Inventt

[#5)

Ve ar mals by the Emplovee duing the peciod

ACLNg uzon hiz Dalrs, 2853g0s, executors, admin
i 2

frad in hiz dulies so 1 it iy i ; ; e : il ot disclosg

V- SRCrEy ar
na.Emnloyes mplovaal

the Emplover's wrinzas

S e £

zols ead exclusive nioperiv of
sTed to thE Sizlover unon tem nailon of the Emnploves's Employment or at any other

"
l.hﬁ

Yo = s - Fom e wmn gy ams [ prare
tima-2s tia SRRLOYEr may Feguast. )
- £z

-+ =aiine Zanlovse will devoizall of Bie warking time and best effoms 4o tha
slBiness of the Zncloyer auring his emplovien: oy ths Zmplover, and o vefrein from
BE A0 Clner emplovmant wirh cther exployers unng the temm of this agrasimens,

-t e g aied} e, A £ boa MWag o -
witE CONEENT In wiiting of tha LEBLOYar. i

WHEREOP, the parties heve slgned this egrsement in duplicats o of
L ELOVE.

IN WITNEES

SPACE BCIENGCES, NG,

[ 31.';

— - Pl T L NE - Ko .- o~ ~ - fah A
OWVEENTE Gwrhsther or nes patentnolcy

p U
e
+3
L)
]
.
:-E
™
s
i
ul
e
ot
(it
i
Cy
rt
T
o
Fh
i
=
i
4]

. g f’ " BEmnloyas

9/18/2010 18:27 PM



. - APPROVED FOR RELEASE ™
. DATE: AUS 2061

- ' CENTRAL INTZL

T AT Ny et
GENCIR AT Ny

P s F W

e e e
R S R ikl

» 13

Ay radercr - )

CRS I = R it T o 4T ¥ g - 5
£ Em Ay : Vool L o= RSEINShE {heveing e
Lampoyert), mpd

1

(e einad, callad

creion

et it Tul

formotion

EC;_J-"I':

s

= ey

- —h, " ol
I Wanioever

a4 E

9/18/2010 18:27 PM



.7 NPPROVEDFORRELEASE - e
DATE:AUS 2061

CEnoany

(o il S "*-13.3

;-:""'*"-' o tha o

h.._1_-.r sush digtomminintin

T
waltd

TN

ich mxy

snld broach to o Employer,

zaofg

LR Tyl = Yo ma
W Kiog whizos S6 ot c.;’ coch f

cg hazaly donfa
Thin obliznticd ahzli pa

o c-;l-;:-lc-')r;r;....r. and ahall Lo

ithg
fion

afpon Danloye

=

yeiy 1\."-?,.« oy

spmubdrz, admindsiratossn

a elovoient, fox --r;,r "x.,:'.::auu,
canil p::o::'r:‘.: ¥ €aliver o Emsloves all deowis s

£
moatals, loiborn; foioo, noicbooin Tezaris and any

c=d o other matenialy of ooy natues rala aft Lo Enmmloyor's aci-
neis and which ars in the pocasision of under tho contzol of Bm

Liowras

e pactics hove signed thiz

b swrilton oy I::rp-:.d in mhove.,

_ ~ {&.5.)
;
Witieza
[ . T |
CENTRAL INTELLICENGT 4 GENEGY

TR LBy {L.5.)
: y ' ; Contracting Cificer

9/18/2010 18:27 PM



APPROVED FOR RELEASE Y
« DATE:AUG 2001 % = : '

- ey
e el o R

§ SR O R .

el

9/18/2010 18:27 PM



DATE: AUG 2001

s
b ma b 2L L

el b B arrley Yooy

iocevamise,

if"’"E.':\‘-u-'*

by &
hi= '-'-:.:'::.:L therein to Empniey
0 Ca 00 by Doolovar, Teasw
Il

. Eemployon

3 -nn-\.-':.‘u =
e 2 L Kt B
ook fo s

e Iaowio
piier dissamines .

"'\."'"‘"-“"\ Lo i B g g
e b W vt iriyel ik oy

:- yea duzing

dof cmals owmmient, zid ghall ha

cioculors, ad

)

T .
Lol

o mem 73
[

Ny suh

o1l c,
walol o

Ch
P

apreEmons

- e : (L. 2.}

=mployec

e e e e e i e

9/18/2010 18:27 PM



< = APPROVED FOR RELERASE .. =
' DATE: AUG 2001

oy

ey ey
vt Al T

= 4 e
e I = S P i

T

e e
aeae o ALAN AT alaled

Oty

1 e
e Rt |

ney drawings, hhes
rote] atem g — g 1% e
By WA SY S0l 2l othen mstesigt

Tl e i T Tk, N <
Fuie ELonna posoacs of hin smployoion:

i Py o
LT ey

0 LonOsn. ol

|fa.-._. -~ e - 3
infeng coret or otherwiog,

e
Lard

and beaouss of iis o

——
)
2 ] e
oy e
; CONTRS Ll TS TG
=
.
_ DiEET
F —y =l r2 g
. [ v Py Gy oo
L T
— i i
1] Ly i J_"-

9/18/2010 18:27 PM



AFPROVED FOR RELERSE
DATE:RUG 2001

9/18/2010 18:27 PM



DATE: AUG 2001

AEC EXPERIENCE WITH THE USE OF RESTRICTED
DATA IN CRIMINAL PROCEEDINGS

Rentricted Duata do 0 sopnrote scourity eatepory relating to
information concerning, among other things, the de gign, manufac-
ture znd utilization of atemic weapons and the production of special
neclear material, The category was created by Section 10 {b} (1)
of the Atomic Energy Act of 1946, and is defined in Seetion 11 w, of
the ﬁ.h_:\mic Energy Mot of 1954, 42 U, 5. C. A, Sec. 2014 {w), as:

".eoall data concerning (1) design, manufacture
or wilization of atomic weapons, (2) the pro-
duction of special nuclear material, or {3} the
use of special nuclear material in the production
of energy, but shall not include data declassifiad
or removed from the Restricted Date category
pursuant to Seclion 142,"

Unlawful disclosure or receipt of Restricted Data is subject to severe
criminal penaltiea, Sections 221 et seq., 42 U, S5.C. Sac. 2271 et seq.

The principal AEC experience with the use of Restricted Data
is criminal proceedings coourred in the atomic bomb CcEplonage cases,
United States w. Julius Rosenberg, et al, 195 F,2d 683 [CA, 2} tried in
5.0, M. Y. in 1951. Inthese cases which involved Julins and Ethel
Rosenberg, Harry Gold, Morton Sobell, and David Greenglass, the
AEC was shown the propesed original indictment. Then the proposed
original indictment was made more specific and was again shown to
AEC so that it could propose deletion of any statements of security
interest.

In the trial itself the problem of the use of Restricted Data
arose in connection with certain Government axhibits involving the
description and operation of the Napasaki-type bomb and the testimmony
of David Greenglass regarding one exhihit, These exhibits constituted
Restricted Data within the mezning of Section 10 b (1) 1 of the Atomic
Energy Act of 1946, :
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The wse of this evidence was csaential to the successiul
prosecution of the Government's case., Befors the Eosenberg
trial, the Department of Justice requested that the Commission
censider declassifying this Restricted Data contained in Creenglaas!
confession so that the confession could be used in the trial. The
Commissicn agreed to this request with the following reservations:

£ Although the AEC has agreed to the public disclesure

at the trial of certain information which we understand
* is needed in the successful prosecution of the case, we

have not officially declassified this data, Its actual
use ab the trial would operate as a declassification but
we are anxious that no inference be drawn that anything
has been released cther than the specific information
actually used at the trial,

It is also reguested that drawings, sketches, or docu-
ments introduced as evidence at the trizl not be made
available to the public inscfar as possible, We suggest
that theze drawings, efc., not be blown up so as to
make them subject to being reproduced by the public

in attendance at the trial,

Severzl exhibits were declassified and were admitied into
evidence along with Greenglass® testimeny in regard to one of thermn.
After hearing both counsel in regard to this exhibit and the related
testimony, Judge Kaufman ordered, in the interest of national
defense, that the court room should be cleared, and the exhibit and
testimony concerning it be impounded, Greenglass' testimony was
given in the presence of the court, counsel, defendants, jury and
newsmen only. The exhibit was made available only to the court,
counsal, defendants and jury. This introduction into evidencze of the
exhibit and the testimeny thereon operated as a declassification of
the decument, altheugh similar information in other docurnents is
still clazsified. The exhibit and the te slimony thereon were im-
pounded by Judge Kauwfman, not because they were classified, bus
because be felt that their release would net be in the best interests
of National Security.
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In United States w, U'r*.'iun Carbide and Carbon, criminal
action nuinber 11, 678 in U, 5. D, 3, of Celorado, a criminsl
antitrust procesding, the probiem of the use of Restricted Data
was encountered, Inthis instance its uee waszs {8 aid of the
defendarta, accused of conspiring to monepolize the vanadium
market in the Colorado plateas ares and to fix vanadium prices

between 1933 and 1944, The agefense was to be that some, if not
“all, of the actions complained of were taken as a result of the
atomic bomb project urging the defendante to carry on the work
for it in World War I1.

In this case, an indictment handed down in 1946 was changed
to a ¢riminal information in 1948, and the case was tried in 1987,
The dofendants from the outset contended that security would prevent
their making a defense to the indictrnent, The Commission advised
that, in their opinion, no sevicus secu rity problems were fnvolved bt
stated that it was prepared to cooperate with the parties with respect
te procedures for security review of evidence and wauld consider
applications fox security clearance of all counsel to permit ascess to
classified information in possession of the Govermment which might
be required in preparing and conducting 2 defense of the case,
Arrvangements wore subsequently made for the security clearance of
counsel on both sides, secretarial employees, the District Couxl
rersonnel and for the establishment of facilities for the storage of
claszified docurnents. At the reguest of the Department of Justice
and the defendants, a large aumber of classified docurmnents were
reviewed and declassified by ARC. A1 material up to, but not
subsequent to, the criminal information was made availabla.
Declassification was sentinued up to the time of trial.

General Leslie Groves, Chief of the World War II atomic
bemb project was the first witness czlled by defense. After pre-
liminary questions, the defense demanded releass of the classifica-
tion in order te prove ils case. Aftera confersnce with counsel,
the judge ruled the evidence to be inadmissihle on the grounds of
relevency. AEC furnished a classification officer throughout the
trial.

i June, 196]
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' STATUTES UTILIZED IN PROTECTING STATE SECRETS
18 USC 793
. ;
]

18 USC 793 provides that any unauthorized persen, who,
for the purpose of o teining information *espectmg the naticnal
defense with intent or reasen to balieve that such information is
to be used to the injury of the Unilted States or to the advantage of
a toraign nation,

g

5 {a) Copies or attempts to copy
i : (b} Receives or atternpts to receive
{c} Transmits or attempts to transmit

. euch information shall be fined not more than $10, 000 or imprisoned

[ for more than ten years or both. Additionally, 18 USC 793 provides
that any person havipg lawful pozsession of such inforimation, and who
through gross negligence permits the same to he -‘emcved, or -m.vmg
knowledge of such an unauthorized removal fails to r eport the sams,
shall be fined and/or imprisoned as set .t'n:rth above,

Cases:

Gorin v. T, 5., Cal. 1941, 61 &, Cr. 429, 312 U.5, I9, &%
1., ¥Bd, 458, rehearing dealed £1 5, Ci. BLT, 312 1.5, T13, 85 L., Ed,;
1144,

U.5, v. Coplon, D, G, N, ¥, 1950, B8 F. Supp. 921,

U S v Abel, C,AN, Y. 1958, 258 F. 2 435, affirmed
B0 9,0t & f:E:’a 362 0.8, 217, 4 L, Ed. 2d &68, rehearing deniad
BO &.Ct. 1055, 362 U, 8, 984, 4 1. Ec, 24 1014,

U.5. v. Soblen, CLAN.Y, 19562, 361 F.2d 236, certiorari
denied 82 &, Ct, 1585, 370 U.5. 944, § L, T4, 24 810,
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18 USC 794

18 USC 794 provides thay whoever, with intent or reason to
balieve that it is to be used to tha Injury of tha United States or to
the advantage of & foreign guvernment, transmits or attempts to trans-
mif, to any such foreign government or a represontative thereof, any
document or related matarial pertaining to the natisnal defense shall
be punished by death or by imprisonment for 4 term of YEALE or for
Ufe. 18 USC 794 also providss that whoever, in time of war, with
the intent that the same be communicated to the eneray, sttempts to
elicit information regarding United States militazy matters shall be
runished as set forth above, or whesver conspires to viclate this
section and one or more such persons do sny act to effect the object
of the conspizacy, they shall be punished as provided above,

Cases;

Tid. v. Raaenbﬂ'i, CLA MY, 1952, g5 @ 34 553, certiorazi
denled 73 5, G, 20, 21, 344 11,5, 838, 97 L.E&. 652, (87 rehearing
denied 73 5. Ct. 134, 180, 344 17.8, B89, 97 L. Ed. 652, 687, rehearing
denied 74 5. Ce. 860, 347 17,5, 1621, 98 L. Ed. 1142, motion depied
T8 5.Ct. 91, 355 U.8, 860, 2 L.Ed, 24 &7, ‘

U.5. v. Sobell, C,A, M. ¥, 1963, 312 T, 24 314, cartiorari
denied 83 5, Ct. 1904, 374 17,5, 857, 10 L. Ed, 24 1077.

U.S5. v. Coplon, C,A,N.Y¥, 1950, 185 F,2¢ 629, 28 AL L. R,
2d 1041, certiorari deaied 72 S.Ce, 262, 342 U, S, 20, 96 1. Ed, 688,

L8 USC 704

18 USC 798 provides that whoaver knewingly and willfully .
communicates or otherwise makes available to an unauthosized
person, or publisher, or uses in any mauner Prejudicial to the
safety 07 interest of the United States oz for the benelit of any
forelgn government any classified information relating to eryptog-
raphy or communications intelligence shell be fined net more than

1

$10, 000 ox impriscned not more than ten years or both,

Czae:
United States v, Josaph Sidaey Petersan, Jr., Criminal Mo,
304%, E.D.Va., Jan 4, 1955,
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18 USC 2071 provides that whoaver willfizlly and unlawiully
conceals, removes, mutilates or destroys or attempis to de =0, opF
wha with such intert takes or carsics away any document or othear
thing filed or deposited with any clerk or officar of any court of the
United States or in any public office shall be fined not more than
FZ,000 or imprisonad not more than thras years or both., Or, wha-
ever having custedy of such document or thing willfully and unlaw-
fully eonceals, reroves, destroys or falsifies such document or thing
shall be punished as set forth above,

Caso:

U.5. w. Coplon, 88 F,Supp. 912 Coplon v, U.5., 19581,
91 F.24 V4%, 8% U.5. App.D. O, 103, certiorari denied 72 5, Ct,
303, 342 U.8. 926, 96 L.Ed, 690

42 USC 2250

42 USC 2280 provides that whenever in the judgment of the
Atomic Energy Commission any person has engaged or is about to
engage in any acts or practices which constitute or will constitute a
violation of any provision of the Atomic Enevgy Act of 1954, as amended,
or any vegulation or order issued thereunder, the Attorney Ganeral
on behall of the United States may make application to the appropriate
court for an order enjoining such acts or practices, or for an order
enforcing compliance with such provision, and upon a showing by the
Coemmission that such person has engaged or is about to engage in any
such acts or practices, a permanent oz Lemporary injunction, re-
straining order, or sther crder may be granted,

50 USC 783 (b)

50 USC 783(b) provides that it shall be unlawful for any
officer or employee of the United States or of any department or
agency thereof, or of any covporation the stock of which is owned
in wheole or in major part by the United States or any department

-3 -
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8T agency thareol, to communicate in any manner or by any means,

to any other person whort such officer or employee knows or has
reason to belizve to be an agent o repvosentative of any foroign
government or an officer or member of any Comrmunist organization,
any information of a kind which shall have been classified by the
President {ov by the head of any such department, AgEnCyY OF COrpora-
tion with the approvel of the President) as affecting the security of

the United States, knowing oz having reasen to kndw thal such informa-
tion has been o classified, unless such officer or employee shall have
been specifically authorized by the President, or by the head of the
department, agency or corporation by which this officer or employee is
employed, 1o make such disclooure of such information., S0 USO 733{d)
provides a penalty of a £10, 000 fine or ten years in prison or hoth for
a violation of 50 USC 783 {n).

Casec:

Scarbeck v, U.5., C.A.D.C. 1962, 317 .24 546, certiorari
denied 83 5. Ct. 1897, 374 1.5, 854, 10 L, Ed. 2d 1077,

"B USC 8311 - 8322

5 USC 8311-8322, the Hiss Aci, was ariginally passed in 1954
and was subsequently amended in 1961, Section 8211 sets forth the
definitions to be used, section 83132 provides for the barring of pay-
ments or annuities following conviction under certain eriminal statutes
(including but not limited to the espionage laws), and sections 5314
and B315 provide for the loss of annuities or retirement for refusai to
testify or prodece vecords and for false statements or the concealment
of facts in amployment applications, The rest of the sections, running
through 8322, merely provide for the implementation of the Act, The
Act has never been found to be unconstitutional .

With regard to section 8315 (formerly 5 USC 2283}, making
false stalements or concealment of facls in employment applications,
the United States Court of Claims on 22 January 1965 in the case of
Garrott v. United States, 340 Fed. 2d 6135, suctriped a EUTHTAATY
judgmient by 2 former post office employee to recover annuities. Tha
Court held that the former employes, who had been discharged on
accouat of reasonable ground for belief of disloyalty, was entitled to =2

B
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trial-type hearing in proceedings to terminate his annuity rights
en the ground thal he hed made false statoments and had concealed
material facts relating to his affiliation with the Communist Party.,
The Court further held that a federal Rgency cannot, without pere
mitling cross-examination and confrontation of adwve rse witnesses,
take detrimental action against a person's substantial interest on
loyalty or security grounds, uniless, at least, the Congress or the
}'—"rasidant has expressly antharized lesser procedurs,

‘In effect then, the Court has held that where theve is a
substantial (rmonetary} interest, the Government emplovee cannot
be dénied his annuity or retirement without being first granted a
trial-type hearing,

9/18/2010 18:27 PM



AFPROVED FOR RELERSE
DATE:RUG 2001

9/18/2010 18:27 PM



DATE: AUG 2001 Septemnbez, 1966

THE TOTTENM DOCTRINE: ¥OUR CASES ENMUNCIATING THE RULE
THAT PURBLIC PCLICY FORBIDS LITIGATION OF MATTERS
ALLEGEDLY ARISING QUT OF "SECRET SER¥ICES" FOR THE
COVERNMENT,

In 1876 the United States Supreme Courg enunciated the dostrines
tl:xa.t the very existonge of & contract for secret services {spying) was
secret and that public policy precluded any actien for the enforcerent
of such a esntract, Tetten v. U. 8. (1876} 92 U. 5. 106 23 L, Ed. &05
23 Lo Ed. 605 11 Gt. of Cls. 182, Justice Field stated in cogent past:

The service stipulated by the comtract was a secret
service] the information sought was to be cbiained clandestinely,
and was to be communicated privately; the employiment and the
service were to be equally concealed. Hath employer and agent
must have undarstocd that the lips of the ether were to be for-
ever scaled respecting the velation of either to the matter, This
condition of the engagement was implied from the nature of the
employment, and is {mplied in all secret employments of the
Government in time of war, or upon matters affecting aur foreign
relations, where a disclosure of the service might compromise or
embarrass our Government in its public duties, ar endanger the
persoa or injure the character of the agent. If upon contracts of
such a nature an action against.the Government @ uld be maintainad
in the Court ¢f Claims, whenever an agent should decm himself
entitled to greater or differsnt compensation than that awarded to
birn, the whole service in any case, and the manner of its
discharge, with the details of dealings with individuals and ‘
officers, might be exposed, tothe serious detriment of the
public, A secret service, with liability to publicity in this WAY,
would he impossible; and, ag such services are sometimes
indispengable to the Government, its agents in those services
mnast ook for their compensation to the contingent fuad of the
department employing them, and to such allowance from it as
those who dispense that fund may award. The secrecy which such
contracts impose precludes any action for their enforcement, The
publicity preduced by an action would itself be a breach of & contract
of that kind, and thus defeat a recovery.
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From 1876 to 1954, three cases similar to the Totten case
were dismissed by the Court of Claims in reliance wholly or in part
on the Tolten doctrine. These are;r Allen w, U, S. (1892} 27 Ct. ClL, 89;

Delrnand v, 1.5, (1894) 131 U. 5, 483, 38 L. Ed. 244 14, 5, Ct, 374,

affir'm;':ng 24 Ct. Cl, 370 {1891}; and Tucker v, U, 5. {1954} 127 Ct. CL.
475, 118 F. Supp. 371. '

In dismissing the claim of Allen, the Court of Claims held
that it had no jurisdiction te readjudicate 2 claim that had been rejected
by the War Department and was zlso barred by the Statute of Limita-
tiona) howewver, another reason given for dismissal v.la_.c.: that, under
Totten, the claim being for services as a epy was such that investi-
gation of it was agalost public policy, While the Court of Claims dis-
missed DeArnaud's case because it came within the ruling of Toltten,
the Supreme Court (which affirmed the dismissal) limited its opinion
te the narrow pnin.‘-:s that payment and the Statule of Limitations both
barred the zlaim. The services of hmth- Allen and Defrnand had been
perferrmed under contract with General Fremeont; in the most recent
citse, that of Tucker v. U, 8., the secr el services, as in'.the Tatten
case, allegedly were performed under contract with the President of
the United States, Tucker's claim was dismissed sclely on reliance

upon Totion.
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In the following cases, none of which lnvolves “secret

service, ' the Totten doctrine has been cited with approval for the

testimonial privilege of the government, or an agency thereof, to
prevent the disclesure of conlidential communications which, on
groundsd of publie policy, it is eutitied to resist:

Folts v. Moore McCormack Lines, Ine. {1951} 189 F.2d 531
Greens v. MeElroy {1958 254 F 2d 944

Halpern v, U, 5, {].";‘53] 258 F 24 36

Jeacks v, U, 5. {1957) 352 17.5. 657, 1 L. Ed. 24 1183, 77 &,

Ct. 1007

Krumin v, Bruckses, (1930}, 255 111, App. 503

N,L.R. B. v. Capitel Fish Go, (1961) 294 I 2d 5568 {(TF.8.C. A,
Sth Cir)

Pollen v. Ford Instrument So, (1939) 26 F, Supp. 583

Pollen & Isherwood v. U.5, (1937} 85 Ct, CL. 673

U.5, v. Reyaolds (1953] 345 US 1, 73 5. Ct. 528, 97 L. Ed. 727
Simonsen v. Barth et al [1522) 208 P. 938, &4 M:. 108
Sperandes v, Milk Drivers & Dairy Employees Local Union
Mo. BAT (19&4) USCA 10, reh::ar_ng denied 11965

Ticon Corporation ¥ Emergon Radio & Phonograph Corporation
[295d) EU'I:-I\ ¥. Misc, TE7, 134 N.Y.5. 24 Tib

Timken Roller Bearing Co. w. U. 5, {1964] 38 FRD 57 USDCND
Chie E, I},

U. 8. v. Certain Parcels of Land et al, USDC SD Cal., Cen Div,
11953) 15 FRD 224

See also:

32 ALRZ 393n Privileged Communications

B Wigmore Evidence, 3rd ed. 1940, =2378a, State and Official
Secrets at p. 794

Governmental privilege against disclosure of official infarmation
in Federal cases 95 L. Ed, 418 et sag,

"Censtitutional Law: The People's Right to Know" by Thomasz C,
Hennings, Jr. (U8 Senator from Missouri) ABA Journal Vol, £
Fal 1959 p, BTO
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