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Preface

Inc. approached me about preparing three lec-

tures on key issues facing business corporations
as the new century approaches. Although I was at
first hesitant to set aside a book project already be-
gun, the freedom I'had to choose topics and approach
led me to return to terrain I had first explored in the
1980s on the nature of the corporation in The Corpora-
tion: A Theoretical Inquiry and Toward a Theology of the
Corporation.

Much has changed in the intervening years. A
renewed account of the corporation seemed useful:
what the corporation is, its new moral challenges and
the new enemies it faces, and what goods (and dan-
gers) it brings with it. This monograph on the nature
of intellectual property and human creativity is the
second in a series of three Pfizer Lectures, the first of
which—on the future of the corporation—AEI re-
cently published. The third lecture will explore cru-
cial problems of corporate governance.

I would like to thank Pfizer Inc. for its sup-
port, and in particular Terry Gallagher and Carson
Daly. In my own office, Cathie Love and Brian Ander-
son carried on with their usual competence and un-
usual good cheer; and the help of Cain Pence as a

In the summer of 1995, representatives of Pfizer

vii
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summer intern was indispensable. Permit me to
thank AEJ, too, which under the watchful eye of Chris
DeMuth continues to provide a remarkably welcome
home for research and writing; Isabel Ferguson and
Ethel Dailey in the office of Seminars and Conferences,
who arranged the public presentation on September
24,1996; and Dana Lane, who showed her usual care
in the supervision of this publication.



The Fire of Invention,
the Fuel of Interest

n a cold winter day in February 1859, in Jack-

sonville, Illinois, Abraham Lincoln delivered

a “Lecture on Discoveries and Inventions,”
in which he described, since the time of Adam, six
great steps in the history of liberty. The last of these
great steps, Lincoln held, is the law of copyrights and
patents. His lecture gives the best account I have ever
read of the reasons why the United States, in a brief
Constitution of barely 4,486 words, includes a clause
guaranteeing the “right” of inventors and authors to
royalties for patents and copyrights (the single men-
tion of the term right in the body of the Constitution).
UntilI read Lincoln on this point, [ had never encoun-
tered anyone who gave patents and copyrights such
high importance.

On that cold February day on the Illinois prairie,
you must imagine Lincoln, tall and gangling, gazing
across the stove-heated room, with a sweep of his
hand summoning up a vision of that first “old fogy,”
father Adam:
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There he stood, a very perfect physical man,
as poets and painters inform us; but he must
have been very ignorant, and simple in his
habits. He had no sufficient time to learn
much by observation; and he had no near
neighbors to teach him anything. No part
of his breakfast had been brought from the
other side of the world; and it is quite prob-
able, he had no conception of the world hav-
ing any other side.!

By contrast with this naked but imposing Adam, able
to speak (for he names the animals) but without any-
one to talk to (for Eve “was still a bone in his side”),
Young America, Lincoln notes, the America of 1859,
is awash with knowledge and wealth. Whereas the
first beautiful specimen of the species knows not how
to read or write, nor any of the useful arts yet to be
discovered, “Look around at Young America,” Lin-
coln says in 1859. “Look at his apparel, and you shall
see cotton fabrics from Manchester and Lowell; flax-
linen from Ireland; wool-cloth from Spain; silk from
France; furs from the Arctic regions, with a buffalo
robe from the Rocky Mountains.” On Young
America’s table, one can find

besides plain bread and meat made athome
... sugar from Louisiana; coffee and fruits
from the tropics; salt from Turk’s Island; fish
from New-foundland; tea from China, and
spices from the Indies. The whale of the Pa-
cific furnishes his candle-light; he has a dia-
mond-ring from Brazil; a gold-watch from
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California, and a spanish cigar from
Havanna.

Not only does Young America have a sufficient, in-
deed more than sufficient, supply of these goods, but,
Lincoln adds, “thousands of hands are engaged in
producing fresh supplies, and other thousands, in
bringing them to him.”

The Grand Historical Adventure

Here, then, is the question Lincoln poses: How did
the world get from the unlettered, untutored
backwoodsman of the almost silent and primeval
Garden of Eden to great cities, locomotives, tele-
graphs, and breakfast from across the seas? He dis-
cerns six crucial steps in this grand historical adven-
ture.

The first step was God-given: the human ability
to build a language.

The second step was the slow mastering of the
art of discovery, through learning three crucial hu-
man habits—observation, reflection, and experi-
ment—which Lincoln explains this way:

It is quite certain that ever since water has
been boiled in covered vessels, men have
seen the lids of the vessels rise and fall a little,
with a sort of fluttering motion, by force of
the steam; but so long as this was not spe-
cially observed, and reflected and experi-
mented upon, it came to nothing. Atlength
however, after many thousand years, some
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man observes this long-known effect of hot
water lifting a pot-lid, and begins a train of
reflection upon it.

Given how arduous it is to lift heavy objects, the at-
tentive man is invited to experiment with the force
lifting up the pot lid.

Thousands of years, however, were needed to de-
velop the habit of observing, reflecting, and experi-
menting and then to spread that art throughout soci-
ety. Some societies develop that habit socially, and
some do not. Why, Lincoln asked, when Indians and
Mexicans trod over the gold of California for centu-
ries without finding it, did Yankees almost instantly
discoverit? (The Indians had not failed to discover it
in South America.) “Goldmines are not the only mines
overlooked in the same way,” Lincoln noted. Indeed,
there are more “mines” to be found above the sur-
face of the earth than below: “All nature—the whole
world, material, moral, and intellectual—is a mine;
and, in Adam’s day, it was a wholly unexplored
mine.” And so “it was the destined work of Adam’s
race to develop, by discoveries, inventions, and im-
provements, the hidden treasures of this mine.”2

The third great step was the invention of writ-
ing. By this great step, taken only in a few places,
spreading slowly, observations and reflections made
in one century prompted reflection and experimen-
tation in a later one.

The fourth great step was the printing press,
which diffused records of observations, reflections,
and experiments in ever-widening circles, far beyond
the tiny handful of people who could afford hand-
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written parchment. Now such records could be made
available to hundreds of thousands cheaply. Before
printing, the great mass of humans

were utterly unconscious, that their condi-
tions, or their minds were capable of improve-
ment. They not only looked upon the edu-
cated few as superior beings; but they sup-
posed themselves to be naturally incapable
of rising to equality. To immancipate [sic]
the mind from this false and under estimate
of itself, is the great task which printing came
into the world to perform. It is difficult for
us, now and here, to conceive how strong this
slavery of the mind was; and how long it
did, of necessity, take, to break it’s [sic]
shackles, and to get a habit of freedom of
thought, established.

Between the invention of writing and the invention
of the printing press, almost three thousand years had
intervened. Between the invention of the printing
press and the invention of a modern patent law (in
Britain in 1624), less than two hundred.

The fifth great step was the discovery of America.
In the new country, committed to liberty and equal-
ity, the human mind was emancipated as never be-
fore. Given a brand-new start, calling for new habits,
“a new country is most favorable—almost neces-
sary—to the immancipation of thought, and the con-
sequent advancement of civilization and the arts.”
The discovery of America was “an event greatly fa-
cilitating useful discoveries and inventions.”
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The sixth great step was the adoption of a Con-
stitution, in which the word right occurs only once,
and that in Article 1, section 8, clause 8—the recogni-
tion of a natural right of authors and inventors.
Among the few express powers granted by the people
to Congress, the framers inserted this one:

To promote the Progress of Science and use-
ful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right
to their respective Writings and Discover-
ies.

The effect of this regime was not lost upon the young
inventor and future president.

“Before then,” Lincoln wrote, “any man might
instantly use what another had invented; so that the
inventor had no special advantage from his own in-
vention.” Lincoln cuts to the essential: “The patent
system changed this; secured to the inventor, for a
limited time, the exclusive use of his invention; and
thereby added the fuel of interest to the fire of genius,
in the discovery and production of new and useful
things.”

“The fuel of interest added to the fire of genius!”
Ever the realist, Lincoln knew what is in the human
being: to be a genius is one thing, to be motivated is
quite another, and then to be supported in this moti-
vation by a wise regime is an unprecedented bless-
ing. By contrast, a regime that does not secure natu-
ral rights depresses human energy.® Natural rights
are not mere legal puffs of air; they formalize capaci-
ties for action that in some societies lie dormant and
in others are fueled into ignition.
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The United States, Lincoln believed, lit a fire to
the practical genius of its people, among the high born
and the low born alike, wherever God in his wisdom
had implanted it. In the same year as his lecture, 1859,
Lincoln himself won a U.S. patent, number 6469, for
a “device to buoy vessels over shoals.” That patent
is not a bad metaphor for the effect of patents on in-
ventions: to buoy them over difficulties.

The great effect of the patent and copyright clause
on world history was a remarkable transvaluation of
values. During most of human history, land had been
the most important source of wealth; in America, in-
tellect and know-how became the major source. The
dynamism of the system ceased to be primarily ma-
terial and became, so to speak, intellectual and spiri-
tual, born of the creative mind. Lincoln’s motive in
favoring the Homestead Act and the patent clause
(and both together) was to prevent the West from
being dominated by large estates and great landown-
ers, so that it might become a society of many free-
men and many practical, inventive minds. And so it
has. More than 5 million patents have been issued in
the United States since the first patent law of 1790.4

From Lincoln to John Paul II

Implicit in Lincoln’s Jacksonville lecture are several
assumptions about the nature and meaning of the uni-
verse. Lincoln saw history as a narrative of freedom.
He believed devoutly that the Creator of all things
had made human beings in his own image—every
one of them, woman and man—to be provident. His-
tory, he thought, is the record of how human beings
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have gradually come to recognize their true better
nature and striven to make it actual, both in their own
lives and in the institutions of their republic.

Thomas Jefferson wrote that “the God who gave
us life gave us liberty,”® and, while Lincoln did not
actually say that our God wishes to be adored by men
who are free, he sacrificed much, very much, so that
in 1861-1865 this nation might have “a new birth of
freedom.” That horrifying bloody project, he held—
40,000 dead and wounded in a single day (and more
than once)—was willed by God. The universe is so
created that it positively calls forth human freedom.
To that call, itis the sacred duty of humans to respond,
even at enormous cost.

Some seven score and two years after Lincoln’s
lecture in Jacksonville, there came an international
echo of his beliefs from an unlikely quarter, in a world-
wide letter published by Pope John Paul II in Rome,
onMay 1, 1991, Centesimus Annus. I do not know how
much of Lincoln Pope John Paul IT has read, but there
is no mistaking the Lincolnian wavelength on which
the papal letter on political economy traveled. His
mind sweeping history like Lincoln’s, and noting that
for thousands of years land was the primary form of
wealth, the pope writes: “In our time, in particular,
there exists another form of ownership which is be-
coming no less important than land: the possession of
know-how, technology and skill.” The wealth of the
world’s most economically advanced nations is based
far more on this type of ownership than on natural
resources.

“Indeed, besides the earth,” observes the pope,
“man’s principal resource is man himself. His intelli-



MICHAEL NOVAK 9

gence enables him to discover the earth’s productive
potential and the many different ways in which hu-
man needs can be satisfied.” The pope’s words seem
cousin to Lincoln’s sentence, “All nature—the whole
world, material, moral, and intellectual—is a mine,”
and “the destiny of Adam’s race” is “to develop, by
discoveries, inventions, and improvements, the hid-
den treasures of this mine.”

This thought is picked up later by the pope:

Whereas at one time the decisive factor of
production was the land, and later capital—
understood as a total complex of the instru-
ments of production—today the decisive
factor is increasingly man himself, that s, his
knowledge, especially his scientific knowl-
edge, his capacity for interrelated and com-
pact organization, as well as his ability to
perceive the needs of others and to satisfy
them.®

Similarly, where Lincoln had written “but Adam
had nothing to turn his attention to [but] work. If he
should do anything in the way of invention, he had
first to invent the art of invention,” the pope writes:

At one time the natural fruitfulness of the earth
appeared to be, and was in fact, the primary
factor of wealth, while work was, as it were,
the help and support for this fruitfulness. In
our time . . . work becomes ever more fruit-
ful and productive to the extent that people
become more knowledgeable about the pro-
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ductive potentialities of the earth and more
profoundly cognizant of the needs of those
for whom their work is done.”

Washington, Madison, and Lincoln held that the
American regime, measured by “the Laws of Nature
and Nature’s God,” would blaze a trail for other na-
tions. Under Pope John Paul II, important portions
of its “new science of politics,” after much testing,
have at last been ratified by what is now the most
widely held body of social thought in the world.®In
the coming third millennium, this practical intellec-
tual influence may stand as an important contribu-
tion of American civilization to world history.

In this new era, observes Fred Warshofsky, a jour-
nalist-historian: “Creativity, in the form of ideas, in-
novations, and inventions, has replaced gold, colo-
nies, and raw materials as the new wealth of nations.”
The remarkable “new technologies, new processes,
and new products that constitute intellectual prop-
erty now form the economic bedrock of international
trade and national wealth.”® As more and more na-
tions take halting steps on the path of democracy and
free markets, they will increasingly need the fire of
invention, the fuel of interest.

Some Clarifications

Having sketched the theological horizon within
which the law of patents and copyrights functions in
world history, we must now come down to practical
questions. First, a clarification: the concepts of copy-
right and patent are not the same and have separate
histories. The early and somewhat shadowy origins
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of the first tentative laws of patents lie in seventeenth-
century Britain and in Germany and France; but these
were often in the form of “grants of privilege,” of mo-
nopoly or favor, awarded by the crown.

As Lincoln noted, the invention of the printing
press in 1456 forced the issue of copyright on the at-
tention of authors and philosophers, notably (in the
English world) Hobbes and Locke. To the monarchs,
copyright laws had early commended themselves as
a means of censorship; but against this, philosophers
and poets (like John Milton) soon enough rebelled.
In addition, writers and inventors came increasingly
from the lower ranks, from persons not of noble birth,
who had no inheritance to prop them up, and were
dependent on their wits for their livelihood. They
wanted financial independence from printers, pub-
lishers, church, and crown.

In the United States, under the leadership of Gen-
eral Charles Pinckney of the South Carolina state leg-
islature, that state put in place a law protecting the
patents of inventors in 1784. The year before, 1783,
under the leadership of James Madison, Virginia had
already passed a law protecting the copyright of au-
thors. These two events may explain why at the Con-
stitutional Convention (on Saturday, August 18, 1787),
Pinckney submitted a minute to the drafting commit-
tee urging the inclusion of a clause protecting patent
rights, while on the same day Madison submitted an-
other protecting copyrights.'® Apparently, there was
little serious debate; by 1787, all the states except Dela-
ware had adopted similar legislation, and all the del-
egates were intent on promoting the sciences and
useful arts in the infant republic as a whole. Both
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minutes were usefully combined in a single clause
and given a place of honor among the enumerated
powers in Article I.

By the time of the U.S. Constitution, the rooting
of copyright in the common law and natural rights
was already beyond dispute.” U.S. laws, however,
clarified that the right inhered in the individual cre-
ator, not in the state, and is not a privilege or favor
extended by the legislature. The law, instead, was re-
garded as securing a preexisting right (as the general
verb used in the Declaration of Independence, “to
secure these rights,” clearly expresses). Thus, only in
America were patent and copyright laws given con-
stitutional status, and only here, for several genera-
tions, were they widely and popularly appealed to
by rich and poor alike.

Now for the definitions. Copyright, literally, is a
right to make copies, and a patent is a right to own
royalties to a novel product or a novel process. Copy-
rights protect the creations of writers and artists,
whereas patents protect the inventions and discover-
ies of inventors. Paul Goldstein of Stanford puts it
quite succinctly: “Copyright is the law of authorship
and patent is the law of invention.” He adds:

Copyright protects products of the human
mind, the thoughts and expressions that one
day may be found on the pages of a book
and the next in a song or motion picture . . . .
Patent law’s domain is invention and tech-
nology, the work that goes into creating new
products, whether tractors, pharmaceuticals,
or electric can openers. The United States
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Patent Act gives an inventor, or the company
to which he has assigned his rights, the right
to stop others from manufacturing, selling,
or using an invention without the patent
holder’s permission.'?

Not everyone accepts this concept. The philoso-
pher Tom G. Palmer, for example, denies that there
can be property ownership in ideas; ideas are “ideal
objects,” he says, quite different in their characteris-
tics from material things."® But Palmer does not do
justice to a crucial point: patent and copyright laws
do not protect ideas or concepts, considered in their
immateriality and shareability. On the contrary, copy-
right laws protect the concrete expression of ideas,
their incarnation in the precise particulars of language
and song singled out by their creators. Similarly,
patent laws protect the concrete reduction to physi-
cal practice of practical insights. In both cases, it is
not the general idea that is protected but the concrete
incarnation.

For one to obtain a copyright, for example, it is
not enough to claim novelty for an idea or concept.
The artistic product must originate with the author—
be original in that sense—but it need not be novel.
To qualify for protection under copyright laws, a cre-
ator must provide an embodiment in particulars, a
unique expression of an idea that many might other-
wise possess in a generalized way. In the case of pat-
ents, novelty is crucial, but here the inventor must
supply a concretely practicable embodiment that
shows precisely how the general idea may be put in
practice. The concreteness of the creation qualifies it
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for protection, not the spiritual immateriality of the
general idea.

Let me repeat, since so many fail to grasp it on
one pass: a patent covers a practical insight reduced
to practice—that is the trick of the thing, the hard
part—and a copyright covers the unique, personal way
of presenting something by a writer or an artist. A
patent is closely linked to the inventor’s concrete
grasp of the distinctive advance he or she makes on
the practical state of the relevant art. A copyright is
very clearly linked to the personal subjectivity of the
author. Here concreteness is all, and, as the legal theo-
rist Wendy J. Gordon points out, this concreteness fur-
nishes the necessary analogy between property rights
in material things and property rights in highly per-
sonal expressions of ideas (copyrights) or concretely
exercisable practices (patents).™

Finally, we must clarify the rationale of the em-
phasis of the laws on proof of novelty. Some think it
irrational that two or more persons may come to sub-
stantially the same invention while filing for a patent
a day apart. It is unfair, they say, to reward the one
totally and deny the other totally. >

But this is to forget that it is characteristic of any
extension of the rule of law into new territory—the
Homestead Act, for example—to reward those who
stake the first claim. This may not be a perfect sys-
tem, but tradition has proved its workability. The law
sets up a competition for the frequent provision of
real benefits to the common good of the society. Since
for this purpose novelty is prized, timing is of the
essence. As Professor Gordon sharply puts it, “When
several scientists are hot on some trail, a promise of
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exclusivity to the winner may be the only prize mean-
ingful enough to keep the race from flagging.”'® While
the law must be as fair as humanly and administra-
tively possible, it cannot play the role of an omniscient
judge. We await perfect justice in a different city.

Five Disputed Questions

Even in the midst of the most terrible civil war in his-
tory, Abraham Lincoln assiduously promoted both the
Homestead Act and the Land Grant College Act and
continually praised the patent and copyright clause,
stressing the importance of practical intellect to the
generation of the nation’s wealth."” Considering the
high importance that Lincoln attached to this issue, it
is odd to discover the relative neglect of intellectual
property by scholars and social philosophers. Al-
though the literature is already vast—in the past de-
cade, more work has appeared on “intellectual prop-
erty” than on “property” in general—countless seri-
ous issues remain unresolved. For this reason, the
American Enterprise Institute not long ago commis-
sioned a short survey of yet unanswered questions,
Robert P. Benko’s Protecting Intellectual Property
Rights.'8

The necessary inquiries, Benko shows, cut across
several different disciplines. Many historical ques-
tions have gone uninvestigated. The philosophical
foundations of patents and copyrights stand in con-
siderable confusion. Still unresolved are the economic
aspects of these laws, both in precise economic con-
cepts and in their empirical foundation. It goes with-
outsaying that lawyers argue about their foundations,
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meaning, and implications. Very few political theo-
rists have given to patents and copyrights anything
like the importance that Lincoln attaches to them.
Lincoln saw that the free society must open up eco-
nomic opportunity to all, especially at the bottom, and
that for this purpose, public encouragement for in-
vention and discovery is critical. Few other thinkers
have seen in these laws a crucial foundation of the
free society as Lincoln did.

Furthermore, one finds in the academy today
many who deny that there are such things as “rights,”
and even some who treat rights as they treat uni-
corns.'” Similarly, one finds a surprising number who
attack even the concept of patent and copyright. A
surprising number of the latter actually have diffi-
culties with the prior concept, property rights. They
find property rights too “conservative” and impli-
cated in something they affect to despise: “posses-
sive individualism.”? Others dislike the seeming
anomaly of granting “temporary monopolies” and
thus stigmatize patents and copyrights with the con-
tempt traditionally attached to monopolies.

This, of course, is a terminological mistake. Mo-
nopoly belongs to the language of domination over
competition, but copyright belongs to the language of
private property and establishes a right to enter into
markets. The point of a monopoly is to extinguish
competition, but the point of protecting the copyright
of authors is to ignite competition. The recognition
of copyright increases the number of competitors; its
aim is the opposite of monopoly.*!

Again, while some hate the lack of competition
that inheres in what they improperly call “temporary
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monopolies,” others would prefer, at least with re-
gard to intellectual achievements, an altogether non-
competitive world. Some even prefer a world of com-
mon ownership.” (This appeal to ownership shows
that they, too, are thinking of a “property” right, not
a “monopoly.”) These critics further forget that exist-
ing patents and copyrights often inspire new rounds
of competition to “go around” the existing claims,
with the hope of launching more successful creations.
This is especially true in medical and pharmaceutical
research.” Patents and copyrights do not end com-
petition; often, their success inspires it in surround-
ing areas.

Finally, truly serious practical problems in the
field of patents and copyrights today arise in three
areas: first, the search for international protections
for intellectual property; second, the search for pro-
tection in the new environment of electronic and digi-
tal communications; and, third, moral qualms about
the awe-inspiring fields of genetics and biogenetics.

Regarding international law, I offer two remarks.
Most nations have had no Lincoln to clarify their
thinking about the central role of intellectual prop-
erty in the creation of wealth. In many countries,
therefore, basic philosophical clarity is lacking. More-
over, even where such clarity is achieved, the institu-
tional and administrative requirements for staffing a
national patent and copyright office are beyond the
abilities of many nations. A large number of interna-
tional institutions must be confronted (the World In-
tellectual Property Organization, World Trade Orga-
nization, and UNESCO, not to mention bilateral and
multilateral boards and commissions), and finding
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one’s way through that minefield is not easy. (It takes
more than a village—it takes hundreds of thousands
of dollars and many thousands of man hours—to win
an international patent today.) While most of the po-
litical debate and jostling on the subject focus on WTO
rules, enforcement proceedings, bilateral treaties, and
jaw-boning, these are really just manifestations of the
lack of consensus on the foundations of intellectual
property. More sharply put: if developing and non-
Western nations did appreciate the importance of pat-
ents and copyright, then international conventions
and enforcement would be straightforward—as rou-
tine as international enforcement of business con-
tracts, tangible property rights, and maritime law,
where there is already consensus.

Regarding the grievous problems for patents and
copyrights brought on by new modes of communi-
cation, I make but one observation. Since the print-
ing press occasioned the emergence of copyright laws
in the first place, wouldn’t it be ironic if a new com-
munications revolution—this time in electronics—
rendered copyrights unprotectable?”* For myself, I
propose a simple rule: never bet against the survival
of the book, the printed word, and the copyright.

Again, some people say that 50 percent of the
computer software put into individual work stations
is already being copied in violation of copyrights. (In
borrowing a program from friends, is there anyone
without sin?) But, as Philip E. Ross has recently
shown, in the war between inventors seeking to pro-
tect their intellectual property and “pirates” strug-
gling to swipe it, the battle is constantly shifting fronts.
Two broad strategies for combating piracy are shap-
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ing up: one technological, the other legislative. Both
hardware and software are being developed that can
“read” copyright signatures to block illegitimate
copying and “encrypt” envelopes that must be de-
coded before use. On the other front, legislators have
already imposed a “royalty tax” on copying materi-
als and recording devices at the point of sale to com-
pensate those who will lose profits from their use.”
With appropriate skepticism about their practicality,
we can anticipate other such legislative initiatives in
the future.

Finally, profound philosophical and theological
questions are also raised by patenting in genetics and
biogenetics, and I must say a few words on these
matters because of their urgency.

But Isn’t Genetics Different?

The prospect of “patents on body parts” (that is the
way discussion of genetics is amateurishly put) seems
to arouse revulsion, for example, in a writer whose
article as an editor I once published.?® As a philoso-
pher and theologian, however, I have come to have a
higher professional regard than I used to for what
my colleague James Q. Wilson calls “the moral senti-
ments,”? including spontaneous revulsion. For along
time, I resisted formulating philosophical views
rooted in the sentiments, and I still deplore people’s
saying, “I feel that” instead of “I judge that.” Nowa-
days, however, since to be politically correct we are
supposed to make ourselves believe a dozen revolt-
ing things before breakfast, we have all learned to take
spontaneous feelings more seriously than we used
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to. Revulsion is often reason’s best defense.

True enough, medical inventors in our time have
developed magnificent artificial substitutes to replace
certain “body parts” after our original organs and
limbs give out, enabling us to live longer and better
lives. When Pope John Paul II broke his hip in 1994,
for example, a partial hip replacement was available
for him.

In genetics and biogenetics, however, something
rather different is in question. Nobody is talking
about physical body parts such as arms, legs, and kid-
neys but about identifying and isolating components
of our genetic makeup. This “something different” is
so intimately bound up with our personal identity
that we are bound to approach it with awe, not a little
trembling, and caution. Research in this area arouses
deep but obscure feelings. There is strong resistance
to the idea of patenting important elements of the
human person—characteristics that are, as it were,
right at the inner trunk of the tree of family traits that
shape each of us. How can it be right to patent some-
thing so intimate, so potent, and so surrounded with
danger? Genetic research would seem to give human
beings power over the genetic makeup of future gen-
erations. Isn’t that too awesome a power to give to
humans?

Despite such fears, practically everyone agrees
that there can be a good side to some genetic research.
On the positive side, here is Pope John Paul II:

Scientific progress such as that involving the
genome is a credit to human reason, for man
is called to be lord of creation, and it honors
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the Creator, source of all life, who entrusted
the human race with stewardship over the
world.®

But what about the potential evils, the “Frankenstein”
effects? Richard D. Land and C. Ben Mitchell men-
tion several:* the creation of “transgenic animals,”
that is, human-altered creatures genetically engi-
neered to serve as means to other ends;* the patent-
ing of genetically engineered human beings;*" and
even the prospect of human embryos cloned for the
sole purpose of “farming” their tissue for medical
research.® The first of these cases, transgenic animals,
disturbs some scholars, but others find it not much
different from the use of genetics in altering plants.
As for the other two—genetically engineered human
beings and the cloning of embryos for “farming” pur-
poses—they arouse profound moral doubts, even
moral revulsion, in many.

Before we collapse all problems into these worst
cases, however, it is useful first to distinguish among
the many types of genetic research. Certain diseases
and bodily vulnerabilities, it has long been known,
are inherited, and the precise genes that result in these
defects can now be isolated. At earlier stages in medi-
cal history, medical interventions to cure or to tem-
per inherited diseases and other vulnerabilities have
been regarded as ethically permissible, even admi-
rable.

For healing such difficulties, for example, this
new knowledge about genes and how to isolate them,
although it has yet to cure anyone of a genetic dis-
ease, has opened up new possibilities for interven-
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tion. That intervention is more radical, it is true, but
it does not alter the fundamental structure of the hu-
man person; its main goal, on the contrary, is to rec-
tify abnormal deficiencies. The isolation of the gene
causing sickle cell anemia, a grave blood disorder af-
fecting more than 50,000 Americans (most of them
African-American), has led to the development of a
synthetic molecule that shows great promise in treat-
ing the inherited disease. Similar molecules may pro-
vide remedies for cystic fibrosis and other diseases.*
The pope himself lauds this sort of genetic medicine:

We can reasonably foresee that the whole ge-
nome sequencing will open new paths of
research for therapeutic purposes. Thus the
sick, to whom it was impossible to give
proper treatment due to frequently heredi-
tary pathologies, will be able to benefit from
the treatment needed to improve their con-
dition and possibly to cure them. By acting
on the subject’s unhealthy genes, it will also
be possible to prevent the recurrence of ge-
netic diseases and their transmission.*

Genetic research leading to pharmaceutical interven-
tions of this type would seem, then, to fall within tra-
ditional ethical norms.

Morally serious people must soon develop a
complete taxonomy of the types of genetic research
and genetic interventions and the different sorts of
ethical reflection each type might call for. The entire
subject is new and arduous. The key point to be es-
tablished for now is that there are different types of
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genetic research, each requiring its own proper form
of ethical analysis. To speak of genetic research glo-
bally, without making important distinctions about
kinds and specific differences, is a serious error. Af-
ter we have considered the evidence, it is important
for us to reach moral judgments early in this new field,
but according to the ancient motto: Festina lente (hurry
slowly).

We can never forget that medicine as practiced
by two recent totalitarian regimes, Nazi and Com-
munist, fell into grievously immoral uses. Such uses
of medicine (or of scientific research more generally)
need to be identified as early as possible and blocked
in the body politic by appropriate checks and bal-
ances. But sinister uses—that is, abuses—of sound
medicine should not be confused with beneficent
uses. While the use to which genetic research is put
must be subject to ethical judgment and command,
the gaining of the required knowledge and the learn-
ing of the required practice would seem to be ethi-
cally good, analogous to the acquisition of practical
knowledge in other areas of human inquiry.

For, in the timeless philosophy (philosophia
perennis)® of the Western tradition, the human mind
has as its natural good the raising and answering of
all questions about everything, the complete fulfill-
ment of the unlimited hunger to know. For me, this
tradition was well expressed by my Jesuit teacher in
Rome many years ago, Bernard Lonergan:

Deep within us all, emergent when the noise
of other appetites is stilled, there is a drive
to know, to understand, to see why, to dis-
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cover the reason, to find the cause, to ex-
plain. Just what is wanted, has many names.
In what precisely it consists, is a matter of
dispute. But the fact of inquiry is beyond
all doubt. It can absorb a man. It can keep
him for hours, day after day, year after year,
in the narrow prison of his study or his labo-
ratory. It can send him on dangerous voy-
ages of exploration. It can withdraw him
from other interests, other pursuits, other
pleasures, other achievements. It can fill his
waking thoughts, hide from him the world
of ordinary affairs, invade the very fabric of
his dreams. It can demand endless sacrifices
that are made without regret though there
is only the hope, never a certain promise, of
success. What better symbol could one find
for this obscure, exigent, imperious drive,
than a man, naked, running, excitedly cry-
ing, “I've got it”?%

Granted, then, that some forms of genetic re-
search are morally sound, even imperative, even
while other forms may finally be judged to be evil,
why should we allow such knowledge to be patented?
Don’t patents serve private interests rather than the
common good?

Does a Patent Regime Protect
Private Interests or Public Good?

On my way to answering this question, I hit a real
stumbling block in the words of an author from whom
I had learned much about intellectual property and,
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indeed, about property rights of all kinds, Friedrich
Hayek. In short, much to my initial surprise, Hayek
opposed patents and copyrights:

I doubt whether there exists a single great
work of literature which we would not pos-
sess had the author been unable to obtain
an exclusive copyright forit. . ..

Similarly, recurrent re-examinations of the
problem have not demonstrated that the
obtainability of patents of invention actually
enhances the flow of new technical knowl-
edge rather than leading to wasteful concen-
tration of research on problems whose solu-
tion in the near future can be foreseen and
where, in consequence of the law, anyone
who hits upon a solution a moment before
the next gains the right to its exclusive use
for a prolonged period.?”

Hayek usually turns out to be right, so at first these
sentences made me hesitate. After reflection, however,
I found that I must part company with Hayek on this
matter.

One alternative to a patent system is research that
is kept secret—a regime of “trade secrets.” There are
thousands of such private and closely guarded trade
secrets, the most famous perhaps being the formula
for Coca-Cola. But the great advantage of a regime of
patents over a regime of trade secrets is open publi-
cation. A patent is placed on the public record in pre-
cise detail; only that which is declared in public docu-
ments is protected. Ironically, therefore, a regime of
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patents makes publicly available the practical knowl-
edge that a regime without patents often leaves se-
cret and inaccessible and thereby expands the realm
of publicly accessible science.® Further, it adds to the
drive to inquire the incentive to better one’s condi-
tion. This, as Lincoln saw, is an unstoppable combi-
nation.

The other alternative to a regime of patents was
suggested by Hayek, who argued that the case for
copyright “must rest almost entirely on the circum-
stance that such exceedingly useful works as
encyclopaedias, dictionaries, textbooks and other
works of reference could not be produced if, once they
existed, they could freely be reproduced.”* (Take, for
instance, the fact that Noah Webster was one of the
great early defenders of copyrights in the United
States.) Except for that case, and contrary to his views
on other forms of property, Hayek seemed to approve
of common ownership of intellectual property.

Yet a regime of common ownership, often ad-
vanced as fulfilling the ideal of equality, would im-
pose a cruel inequality on creators and inventors.
These socially valuable persons would be expected
to bear the costs in time, effort, financial investment,
and personal sacrifice necessary to produce their cre-
ations, while all others would be freeloaders. Nations
that have protected patents and copyrights, experi-
ence shows, have seen an explosion of invention and
discovery far beyond anything achieved under
nonpatent regimes. Although the Soviet regime made
enormous investments in education, scientific re-
search, and technological experimentation and al-
though it produced some real successes, it lagged far
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behind in advancing the public good of its citizens
and produced very little by way of practical inven-
tion for the common good.

While recognizing that intellectual property
rights set certain temporary limits on consumption
(by licensing the number of producers), I believe that
withholding intellectual property rights limits pro-
duction far more drastically, as the case of the Soviet
Union clearly shows. This leads to the decisive point:
how can anything be consumed if it has yet to be pro-
duced, and how can it be produced if there is no in-
centive for inventing it and bringing it to market?*
Moreover, as Edmund W. Kitch points out in a re-
markable paper, the fact that invention is treated as a
property right—like a prospector’s right in mining—
establishes a market mechanism that gives clear sig-
nals about which inventions to bring forth first. Here,
as elsewhere, these market signals greatly improve
the efficiency of inventiveness* and call forth ex-
traordinary efforts from ordinary people. Thus,
well-designed regimes may bring forth better fruits
than their citizens could produce unaided and thus
stir strong feelings of gratitude among their citizens
for the blessings they impart.

There is a second advantage to patent regimes:
the expenses of research and the costs of applying for
patents (and these have become formidable) are borne
mostly by inventors. Of course, those companies that
depend on a steady stream of a few successful inven-
tions need to pass along the costs of their unsuccess-
ful experiments; in this sense, they often “write off”
these costs under research and development. Only if
an invention actually succeeds in the market—and
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this happens in no more than a small fraction of
cases—does its inventor recoup these expenses;* in
fewer still does he make a profit. The costs of failure
are by and large paid by luckless inventors, who may
expend vast resources and come up empty—only to
blaze the trail for those who follow in their footsteps
and learn from their failures.

It is often suggested, finally, that the protection
of intellectual property benefits the rich nations at the
expense of third world countries. Why should rich
“fat cats” prevent poor “copycats” from making cheap
versions of certain pharmaceuticals or software pro-
grams? Or why, as James Boyle asks in a new book
from Harvard University Press, should rich “first
world” buyers be allowed to execute a “ferocious in-
tellectual land grab” in the third world by enforcing
rights to intellectual property?*® This argument ig-
nores the fact that those who are most victimized by
the lack of intellectual property protection are the
poor, as four considerations show.

First, when their best inventors and most creative
minds migrate to countries where patent and copy-
right laws hold sway (like the many Russians now
working in the American computer industry), nations
without such protection suffer brain drain. Second,
venture capital is desperately needed in the develop-
ing world, but the absence of intellectual property
laws scares away venture capital—and jobs. Third,
without patent and copyright protection, it is unlikely
that multinationals will set up shop in a particular
country; yet multinationals tend to bring with them
more benefits, more humane treatment, and greater
opportunity than are usually found in local sweat-
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shops.* Fourth, without the protection of intellec-
tual property rights, indigenous industries are un-
likely to grow into multinational income producers
and large-scale employers of the sort their nations
need.

Conclusion

Sound public policy since at least the time of
Aristotle’s Nicomachean Ethics has clung to a forthright
maxim, verified in practice over and over again: “If
you want more of something, reward it; if you want
less of something, punish it.”** Regimes without pat-
ents penalize inventors and reward freeloaders.
Patent regimes recognize the right of inventors and
authors to the fruit of their own labors as a right in
common law. They do so because this right serves
the common good by stimulating useful inventions
and creative works from which a grateful public ben-
efits. Far from protecting private interests at the ex-
pense of the common good, patent protection ad-
vances the common good by means of private inter-
ests. The common good is the end; private interest is
the means. Finally, experience shows that a patent
regime serves the common good better than any
known alternative.

The Jewish and Christian Bible, Abraham
Lincoln’s favorite book, taught him that it is often
among the humblest things of this world that the
greatest blessings lie hid; and that it is among things
disdained and held in low esteem, among things over-
looked and undervalued, that the greatest treasures
often lie. Lincoln put this beautifully: “All nature is
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a wholly unexplored mine.” Thus, patent and copy-
right laws, seemingly minor and humble instruments
of liberty, were celebrated as never before by that both
humblest and greatest president of the United States.

This lowly constitutional principle, one of the
half-dozen most decisive advances in the history of
liberty, gives incentive to millions to look again at the
humble things around them, to discern the secrets the
Creator has hidden from eternity for the benefit of all
his people, if only the bold, the persevering, and the
diligent will strain to uncover them.
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