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§ 15a.1 Scope.
(a) This part sets forth the policies

and procedures of the Department of
Commerce regarding the testimony of
employees, and former employees, as
witnesses in legal proceedings and the
production or disclosure of information
contained in Department of Commerce
documents for use in legal proceedings
pursuant to a request, order, or
subpoena (collectively referred to in this
part as a ‘‘demand’’).

(b) This part does not apply to any
legal proceeding in which an employee
is to testify while on leave status,
regarding facts or events that are
unrelated to the official business of the
Department.

(c) This part in no way affects the
rights and procedures governing public
access to records pursuant to the
Freedom of Information Act, the Privacy
Act or the Trade Secrets Act..

(d) This part is not intended to be
relied upon to, and does not, create any
right or benefit, substantive or
procedural, enforceable at law by any
party against the United States.

§ 15a.2 Definitions.
For the purpose of this part:
(a) Agency counsel means the chief

legal officer (or his/her designee) of an
agency within the Department of
Commerce.

(b) Component means Office of the
Secretary or an operating unit of the
Department as defined in Department
Organization Order 1–1.

(c) Demand means a request, order, or
subpoena for testimony or documents
for use in a legal proceeding.

(d) Department means the United
States Department of Commerce and its
constituent agencies.

(e) Document means any record,
paper and other property held by the
Department, including without
limitation, official letters, telegrams,
memoranda, reports, studies, calendar
and diary entries, maps, graphs,
pamphlets, notes, charts, tabulations,
analyses, statistical or informational
accumulations, any kind of summaries
of meetings and conversations, film
impressions, magnetic tapes and sound
or mechanical reproductions.

(f) Employee means all current or
former employees or officers of the
Department, including commissioned
officers of the National Oceanic and
Atmospheric Administration and any
other individual who has been
appointed by, or subject to the
supervision, jurisdiction or control of
the Secretary of the Department of
Commerce.

(g) General Counsel means the
General Counsel of the Department or

other Department employee to whom
the General Counsel has delegated
authority to act under this part.

(h) Legal proceeding means all
pretrial, trial and post trial stages of all
existing or reasonably anticipated
judicial or administrative actions,
hearings, investigations, or similar
proceedings before courts, commissions,
boards or other tribunals, foreign or
domestic. This phrase includes all
phases of discovery as well as responses
to formal or informal requests by
attorneys or others involved in legal
proceedings.

(i) Official business means the
authorized business of the Department.

(j) Secretary means the Secretary of
the Department of Commerce.

(k) Solicitor means the Solicitor of the
Patent and Trademark Office.

(l) Testimony means a statement in
any form, including personal
appearances before a court or other legal
tribunal, interviews, depositions,
telephonic, televised, or videotaped
statements or any responses given
during discovery or similar proceedings,
which response would involve more
than the production of documents.

(m) United States means the Federal
Government, its departments and
agencies, and individuals acting on
behalf of the Federal Government.

§ 15a.3. Demand for testimony or
production of documents: Department
policy.

No employee shall in response to a
demand, produce any documents, or
provide testimony regarding any
information relating to, or based upon
Department of Commerce documents, or
disclose any information or produce
materials acquired as part of the
performance of that employee’s official
duties, or because of that employee’s
official status without the prior
authorization of the General Counsel, or
the Solicitor, or the appropriate agency
counsel. The reasons for this policy are
as follows:

(a) To conserve the time of
Department employees for conducting
official business;

(b) To minimize the possibility of
involving the Department in
controversial issues that are not related
to the Department’s mission;

(c) To prevent the possibility that the
public will misconstrue variances
between personal opinions of
Department employees and Department
policy;

(d) To avoid spending the time and
money of the United States for private
purposes;

(e) To preserve the integrity of the
administrative process; and

(f) To protect confidential, sensitive
information and the deliberative process
of the Department.

§ 15a.4. Demand for testimony or
production of documents: Department
procedures.

(a) Whenever a demand for testimony
or for the production of documents is
made upon an employee, the employee
shall immediately notify the General
Counsel (Room 5890, U. S. Department
of Commerce, Washington, D. C. 20230,
(202) 482–1067) or appropriate agency
counsel. When a demand for testimony
or for the production of documents is
made upon an employee of the Patent
and Trademark Office, the employee
should immediately notify the Solicitor,
by phone, (703) 305–9035; by mailed
addressed Solicitor, Box 8, Patent and
Trademark Office, Washington, D. C.
20231; or in person to 2121 Crystal
Drive, Crystal Park 2, Suite 918,
Arlington, Virginia 22215.

(b) A Department employee may not
give testimony, produce documents, or
answer inquiries from a person not
employed by the Department regarding
testimony or documents subject to a
demand or a potential demand under
the provisions of this part without the
approval of the General Counsel, or the
Solicitor, or the appropriate agency
counsel. A Department employee shall
immediately refer all inquiries and
Demands to the General Counsel, or the
Solicitor, or appropriate agency counsel.
Where appropriate, the General
Counsel, or the Solicitor, or appropriate
agency counsel, may instruct the
Department employee, orally or in
writing, not to give testimony or
produce documents.

(c)(1) Demand for testimony or
documents. A demand for the testimony
of a Department employee shall be
addressed to the General Counsel, Room
5890, Department of Commerce,
Washington, D. C. 20230 or appropriate
agency counsel. A demand for
testimony of an employee of the Patent
and Trademark Office shall be mail
addressed to the Solicitor, Box 8, Patent
and Trademark Office, Washington, D.
C. 20231; or in person to 2121 Crystal
Drive, Crystal Park 2, Suite 918,
Arlington, Virginia 22215.

(2) Subpoenas. A subpoena for
testimony by a Department employee or
a document shall be served in
accordance with the Federal Rules of
Civil or Criminal Procedure or
applicable state procedure and a copy of
the subpoena shall be sent to the
General Counsel, or the Solicitor, or
appropriate agency counsel.

(3) Affidavit. Except when the United
States is a party, every demand shall be


