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(USDA) for the purposes specifically
authorized in such grants or loans;

(2) Make loans guaranteed by an
agency of USDA, up to the amount of
principal whose repayment, with
interest, is fully guaranteed; and

(3)(i) Make unlimited investments in
and unlimited loans to finance the
following community infrastructure
located within its service territory, and
guarantee debt issued by such entities
up to an aggregate amount of such
guarantees not to exceed 20 percent of
the borrower’s equity:

(A) Water and waste disposal systems;
(B) Solid waste disposal systems;
(C) Telecommunication and other

electronic communication systems; and
(D) Natural gas distribution systems.
(ii) In each of the four cases in

paragraph (c)(3)(i) of this section, if the
system is a component of a larger
organization other than the borrower
itself (e.g., if it is a component of a
subsidiary of the borrower or a
corporation independent of the
borrower), to be eligible for the
exemption the borrower must certify
annually that either a majority of the
assets of the larger organization were
invested in said system at the end of the
most recent fiscal year, or that a
majority of the revenues of the larger
organization came from said system
during the most recent fiscal year.

(d) Also excluded from the
calculation of investments, loans and
guarantees made by the borrower are:

(1) Amounts properly recordable in
Account 142 Customer Accounts
Receivable, and Account 143 Other
Accounts Receivable;

(2) Any investment, loan, or guarantee
that the borrower is required to make by
an agency of USDA, for example, as a
condition of obtaining financial
assistance for itself or any other person
or organization;

(3) Investments included in an
irrevocable trust for the purpose of
funding post-retirement benefits of the
borrower’s employees; and

(4) Reserves required by a reserve
bond agreement or other agreement
legally binding on the borrower, that are
dedicated to making required payments
on debt secured under the RUS
mortgage, not to exceed the amount of
reserves specifically required by such
agreements.

(e) Grandfathered exclusions. All
amounts excluded by RUS from the
calculation of the aggregate amount of
investments, loans and guarantees as of
February 16, 1995 shall remain
excluded. Such exclusions must have
been based on the RUS mortgage, RUS
loan contract, regulations, bulletins,
memoranda, or other written notice

from RUS. Profits, interest, and other
returns earned (regardless of whether or
not they are reinvested) on such
investments, loans and guarantees after
February 16,1995 shall be excluded only
if they are eligible for exclusion under
paragraphs (a) through (d) of this
section. Any new commitments of
money to such investments, loans and
guarantees shall likewise be excluded
only if they are eligible under
paragraphs (a) through (d) of this
section.

(f) Any investment, loan or guarantee
made by a borrower that is not excluded
under this section or under
§ 1717.656(d) shall be included in the
aggregate amount of investments, loans
and guarantees made by the borrower,
regardless of whether RUS has
specifically approved the investment,
loan or guarantee under § 1717.656(c),
or has approved a related transaction
(e.g., a related contract or lien
accommodation).

§ 1717.655 Exemption of certain borrowers
from controls.

(a) Any distribution or power supply
borrower that meets all of the following
criteria is exempted from the provisions
of the RUS mortgage and loan contract
that require RUS approval of
investments, loans, and guarantees
made by the borrower:

(1) The borrower is in compliance
with all provisions of its RUS mortgage,
RUS loan contract, and any other
agreement with RUS;

(2) The average revenue per kWh for
residential service received by the
borrower during the two most recent
calendar years does not exceed 130
percent of the average revenue per kWh
for residential service during the same
period for all residential consumers
located in the state or states served by
the borrower. This criterion applies only
to distribution borrowers and does not
apply to power supply borrowers. If a
borrower serves customers in more than
one state, the state average revenue per
kWh will be based on a weighted
average using the kWh sales by the
borrower in each state as the weight.
The calculation will be based on the two
most recent calendar years for which
both borrower and state-wide data are
available. If a borrower fails to qualify
for an exemption based solely on its
failure to meet this criterion on rate
disparity, at the borrower’s request the
Administrator may at his sole discretion
exempt the borrower if he finds that the
borrower’s strengths with respect to the
other criteria are sufficient to offset any
weakness due to rate disparity;

(3) In the most recent calendar year
for which data are available, the

borrower achieved an operating TIER of
at least 1.0 and an operating DSC of at
least 1.0, in each case based on the
average of the two highest ratios
achieved in the three most recent
calendar years;

(4) The borrower’s ratio of net utility
plant to long-term debt is at least 1.1,
based on year-end data for the most
recent calendar year for which data are
available; and

(5) The borrower’s equity is equal to
at least 27 percent of its total assets,
based on year-end data for the most
recent calendar year for which data are
available.

(b) While borrowers meeting the
criteria in paragraph (a) of this section
are exempt from RUS approval of
investments, loans and guarantees, they
are nevertheless subject to the record-
keeping, reporting, and other
requirements of § 1717.657.

(c) Any borrower exempt under
paragraph (a) of this section that ceases
to meet the criteria for exemption shall,
upon written notice from RUS, no
longer be exempt and shall be subject to
all provisions of this subpart applicable
to non-exempt borrowers. A borrower
may regain its exemption if it
subsequently meets the criteria in
paragraph (a) of this section, and is so
notified in writing by RUS.

(d) If a borrower loses its exemption
and the aggregate of investments, loans
and guarantees of such borrower
exceeds 15 percent of total utility plant,
the borrower will be required to reduce
or restructure its portfolio (e.g., divest or
shift some investments to excluded
investments) in order to come within
the 15 percent level. (However, such
borrower is eligible to ask RUS to
exclude a portion of its investments
under the conditions set forth in
§ 1717.656(d).) If the borrower does not
come within the 15 percent level within
a reasonable period of time determined
by the Administrator, which shall not
exceed 12 months from the date the
borrower was notified of its loss of
exemption, then, upon written notice
from RUS, the borrower shall be in
default of its RUS loan contract and/or
RUS mortgage.

(e) By no later than May 1 of each
year, RUS will provide written notice to
any borrowers whose exemption status
has changed as a result of more recent
data being available for the qualification
criteria set forth in paragraph (a) of this
section, or as a result of other reasons,
such as corrections in the available data.
An explanation of the reasons for any
changes in exemption status will also be
provided to the borrowers affected.


