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paragraph, financial institution means a
commercial bank, savings bank, trust
company, savings association, or credit
union.

(8) Loans to the Student Loan
Marketing Association. Loans or
extensions of credit to the Student Loan
Marketing Association.

(9) Loans to industrial development
authorities. A loan or extension of credit
to an industrial development authority
or similar public entity created to
construct and lease a plant facility,
including a health care facility, to an
industrial occupant will be deemed a
loan to the lessee, provided that—

(i) The bank evaluates the
creditworthiness of the industrial
occupant before the loan is extended to
the authority;

(ii) The authority’s liability on the
loan is limited solely to whatever
interest it has in the particular facility;

(iii) The authority’s interest is
assigned to the bank as security for the
loan or the industrial occupant issues a
promissory note to the bank that
provides a higher order of security than
the assignment of a lease; and

(iv) The industrial occupant’s lease
rentals are assigned and paid directly to
the bank.

(10) Loans to leasing companies. A
loan or extension of credit to a leasing
company for the purpose of purchasing
equipment for lease will be deemed a
loan to the lessee, provided that—

(i) The bank evaluates the
creditworthiness of the lessee before the
loan is extended to the leasing
corporation;

(ii) The loan is without recourse to the
leasing corporation;

(iii) The bank is given a security
interest in the equipment and in the
event of default, may proceed directly
against the equipment and the lessee for
any deficiency resulting from the sale of
the equipment;

(iv) The leasing corporation assigns
all of its rights under the lease to the
bank;

(v) The lessee’s lease payments are
assigned and paid to the bank; and

(vi) The lease terms are subject to the
same limitations that would apply to a
national bank acting as a lessor.

§ 32.4 Calculation of lending limits.
(a) Calculation date. For purposes of

determining compliance with 12 U.S.C.
84 and this part, a bank’s lending limit
shall be calculated as of the most recent
of the following dates—

(1) When the bank’s Consolidated
Report of Condition and Income is
required to be filed; or

(2) When there is a change in the
bank’s capital category for purposes of

12 U.S.C. 1831o and part 6 of this
chapter.

(b) Authority of OCC to require more
frequent calculations. If the OCC
determines for safety and soundness
reasons that a bank should calculate its
lending limit more frequently than
required by paragraph (a) of this section,
the OCC may provide written notice to
the bank directing the bank to calculate
its lending limit at a more frequent
interval, and the bank shall thereafter
calculate its lending limit at that
interval until further notice.

§ 32.5 Combination rules.
(a) General rule. Loans or extensions

of credit to one borrower will be
attributed to another person and each
person will be deemed a borrower—

(1) When proceeds of a loan or
extension of credit are to be used for the
direct benefit of the other person, to the
extent of the proceeds so used; or

(2) When a common enterprise is
deemed to exist between the persons.

(b) Direct benefit. The proceeds of a
loan or extension of credit to a borrower
will be deemed to be used for the direct
benefit of another person and will be
attributed to the other person when the
proceeds, or assets purchased with the
proceeds, are transferred to another
person, other than in a bona fide arm’s
length transaction where the proceeds
are used to acquire property, goods, or
services.

(c) Common enterprise. A common
enterprise will be deemed to exist and
loans to separate borrowers will be
aggregated:

(1) When the expected source of
repayment for each loan or extension of
credit is the same for each borrower and
neither borrower has another source of
income from which the loan (together
with the borrower’s other obligations)
may be fully repaid. An employer will
not be treated as a source of repayment
under this paragraph because of wages
and salaries paid to an employee, unless
the standards of paragraph (c)(2) of this
section are met;

(2) When loans or extensions of credit
are made—

(i) To borrowers who are related
directly or indirectly through common
control, including where one borrower
is directly or indirectly controlled by
another borrower; and

(ii) Substantial financial
interdependence exists between or
among the borrowers. Substantial
financial interdependence is deemed to
exist when 50 percent or more of one
borrower’s gross receipts or gross
expenditures (on an annual basis) are
derived from transactions with the other
borrower. Gross receipts and

expenditures include gross revenues/
expenses, intercompany loans,
dividends, capital contributions, and
similar receipts or payments;

(3) When separate persons borrow
from a bank to acquire a business
enterprise of which those borrowers will
own more than 50 percent of the voting
securities or voting interests, in which
case a common enterprise is deemed to
exist between the borrowers for
purposes of combining the acquisition
loans; or

(4) When the OCC determines, based
upon an evaluation of the facts and
circumstances of particular transactions,
that a common enterprise exists.

(d) Special rule for loans to a
corporate group. (1) Loans or extensions
of credit by a bank to a corporate group
may not exceed 50 percent of the bank’s
capital and surplus. This limitation
applies only to loans subject to the
combined general limit. A corporate
group includes a person and all of its
subsidiaries. For purposes of this
paragraph, a corporation or a limited
liability company is a subsidiary of a
person if the person owns or
beneficially owns directly or indirectly
more than 50 percent of the voting
securities or voting interests of the
corporation or company.

(2) Except as provided in paragraph
(d)(1) of this section, loans or extensions
of credit to a person and its subsidiary,
or to different subsidiaries of a person,
are not combined unless either the
direct benefit or the common enterprise
test is met.

(e) Special rules for loans to
partnerships, joint ventures, and
associations.—(1) Partnership loans.
Loans or extensions of credit to a
partnership, joint venture, or association
are deemed to be loans or extensions of
credit to each member of the
partnership, joint venture, or
association. This rule does not apply to
limited partners in limited partnerships
or to members of joint ventures or
associations if the partners or members,
by the terms of the partnership or
membership agreement, are not held
generally liable for the debts or actions
of the partnership, joint venture, or
association, and those provisions are
valid under applicable law.

(2) Loans to partners. (i) Loans or
extensions of credit to members of a
partnership, joint venture, or association
are not attributed to the partnership,
joint venture, or association unless
either the direct benefit or the common
enterprise tests are met. Both the direct
benefit and common enterprise tests are
met between a member of a partnership,
joint venture or association and such
partnership, joint venture or association,


