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requirements against certain items or
materials which are unlikely to present
a chronic hazard. The Commission
believes that the policy, with its general
guidance and specific examples, will
help to clarify existing confusion. The
enforcement policy will be published in
the CFR with the LHAMA regulations so
that all will be aware of Commission
policy. In addition, the policy has no
impact on the enforcement of other
provisions of the FHSA, such as recall
or notice actions under section 15 of the
FHSA, as to art materials.

Focusing enforcement efforts to make
them maximally effective is an
appropriate use of an enforcement
policy. The commenter stated that
enforcement policies should clarify
where an agency will take action, rather
than where it will not. No authority was
cited for this proposition, and the
Commission is not aware of any such
authority.

However, the Commission is
modifying the language of section
1500.14(b)(8)(iv)(A)(1) slightly to clarify
its interpretation with respect to that
one category of products. The
Commission does not consider the
products described in that subsection
(products intended for general use) to be
art materials under the statutory
definition. This is now stated explicitly
in that subsection.

9. Effective Date

One commenter requested that
manufacturers have one year to comply
with this enforcement policy, rather
than six months. No data were
submitted as to why compliance in six
months would be unduly burdensome.
The Commission believes that six
months is adequate time to submit
formulae to toxicologists and comply
with relevant labeling requirements.
The Commission will, however, apply
the policy to those products initially
introduced into interstate commerce
after six months, rather than those
manufactured or imported after that
date.

10. Prohibition of Lead in Children’s
Products

One commenter suggested that the
Commission should prohibit the use of
lead in products intended or marketed
for the use of children. This comment is
beyond the scope of this enforcement
policy. However, we remind the
commenter that the hazard of lead in
consumer products intended for
children is dealt with by regulations
under the CPSA, 16 CFR 1303.4, and
provisions of the FHSA, 15 U.S.C. 1261
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F. Environmental Considerations

The Commission has considered
whether issuance of this enforcement
statement will produce any
environmental effects and has
determined that it will not. The
Commission’s regulations at 16 CFR
1021.5(c)(1) state that rules and safety
standards ordinarily have little or no
potential to affect the human
environment, and therefore, do not
require an environmental impact
statement or environmental assessment.
The Commission believes that, as with
such standards, this enforcement policy
would have no adverse impact on the
environment.

G. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act
generally requires agencies to prepare
proposed and final regulatory analyses
describing the impact of a rule on small
businesses and other small entities.
Section 605 of the Act provides that an
agency is not required to prepare a
regulatory flexibility analysis if the head
of an agency certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities. The Commission believes that
this enforcement statement will have
little effect on businesses in general or
on small businesses in particular.
Accordingly, the Commission concludes
that its enforcement statement
concerning the labeling of hazardous art
materials would not have any
significant economic effect on a
substantial number of small entities.

H. Authority

Section 10 of the FHSA gives the
Commission authority to issue
regulations for the efficient enforcement
of the FHSA. 15 U.S.C. 1269(a). This
provision authorizes the Commission to
issue statements of enforcement policy
in which the Commission explains how
it intends to enforce a Commission
requirement.

I. Applicability Date

Since this notice issues an
interpretative rule/statement of policy,
no particular applicability date is
required by the Administrative
Procedure Act. 5 U.S.C. 553(d)(2). The
Commission recognizes, however, that
as to items against which the
Commission previously stated that it
would not enforce LHAMA,
manufacturers will need time to bring
their products into compliance. Thus,
this policy regarding such items applies
to products introduced into interstate
commerce on or after 6 months from the
date this policy is published in the

Federal Register. The Commission
believes that this is adequate time to
submit formulae to toxicologists and
comply with relevant labeling
requirements. As to those items where
this policy relieves a restriction, the
policy becomes applicable for such
products introduced into interstate
commerce on or after the date of
publication of this notice.

List of Subjects in 16 CFR Part 1500

Arts and crafts, Consumer protection,
Hazardous materials, Hazardous
substances, Imports, Infants and
children, Labeling, Law enforcement,
Toys.

For the reasons given above, the
Commission amends 16 CFR 1500.14 as
follows:

PART 1500—[AMENDED]

1. The authority citation for part 1500
continues to read as follows:

Authority: 15 U.S.C. 1261-1277.

2. Section 1500.14 is amended by
adding a new paragraph (b)(8)(iv) to
read as follows:

§1500.14 Products requiring special
labeling under section 3(b) of the Act.
* * * * *

b * * *

(8) * * *

(iv) Policies and interpretations.

(A) For purposes of enforcement
policy, the Commission will not
consider as sufficient grounds for
bringing an enforcement action under
the Labeling of Hazardous Art Materials
Act (“LHAMA") the failure of the
following types of products to meet the
requirements of § 1500.14(b)(8) (i)
through (iii).

(1) Products whose intended general
use is not to create art (e.g., common
wood pencils, and single colored pens,
markers, and chalk), unless the
particular product is specifically
packaged, promoted, or marketed in a
manner that would lead a reasonable
person to conclude that it is intended
for use as an art material. Factors the
Commission would consider in making
this determination are how an item is
packaged (e.g., packages of multiple
colored pencils, chalks, or markers
unless promoted for non-art materials
uses are likely to be art materials), how
it is marketed and promoted (e.g.,
pencils and pens intended specifically
for sketching and drawing are likely to
be art materials), and where it is sold
(e.g., products sold in an art supply
store are likely to be art materials). The
products described in this paragraph do
not meet the statutory definition of “art
material.”



