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requirements against materials in the kit
that are intended to decorate or
assemble an item in the kit—i.e.,
traditional art materials, such as, paints,
crayons, colored pencils, adhesives, and
putties—even if the finished product is
a toy or other item whose primary use
may be functional. Thus, for a kit that
contains a plastic toy or a paint-by
number board, along with paints or
adhesives to decorate or assemble the
item, the Commission will expect the
paints and adhesives in each case to
meet all the LHAMA requirements.
However, as explained in section B.2.(3)
& (4) above pertaining to surfaces and
specific materials, the Commission
would not enforce the requirements
against the plastic toy or the board.

For kits that package an item that
would be subject to enforcement under
this policy together with an item that
would not, any necessary chronic
hazard statements or labeling, including
any required conformance statement,
must appear on the outer container or
wrapping of the kit, or must be visible
through it, and must specify the item to
which the statement or labeling refers.
Any conformance statement must be
visible at the point of sale. In addition
to being visible at the point of sale, any
required chronic hazard warning label
must be on the immediate package of
the item that is subject to LHAMA as
well as on accompanying literature
where there are instructions for use. See
16 CFR 1500.125.

2. Enforcement Policy for Separate
Supplies

As stated in the March 8, 1994
proposal, the Commission will enforce
LHAMA requirements against materials
intended to decorate art and craft,
model and hobby items, such as paints,
even if they are sold separately and not
part of a kit. Similarly, paints or markers
intended for decorating clothes will be
considered art materials for enforcement
purposes since they are intended for
decorating clothing, even though the
resulting item, the garment, has a
functional purpose. Note that as
explained in section B above, the
Commission would not enforce the
requirements against the surface upon
which the art material is applied,
regardless of the primary use of the
finished product.

The status of glues, adhesives, and
putties will depend on their intended
use. Some illustrative examples follow.
Glues which are marketed for general
repair use only would not be art
materials, and the Commission will not
enforce the LHAMA requirements
against them. Glue sticks for glue guns
which are for art or craft use would be

considered art materials. Spray
adhesives and rubber cements will
normally be considered art materials
unless they are marketed for some
specialty non-art use. School pastes and
glues will also be considered art
materials.

D. Conformance Statement

Section 1500.14(b)(8)(i)(C)(7) of the
LHAMA rule requires that a
conformance statement appear with an
art material. In the preamble to the
original LHAMA rule, the Commission
stated that every art material must
display either a conformance statement
or a hazard warning, but not both. See
57 FR 46629, October 9, 1992.

The Commission has reviewed this
matter in light of one comment it
received opposing the Commission’s
policy on this issue and its experience
enforcing the LHAMA requirements.
The Commission agrees with the
commenter and is now modifying its
policy concerning the conformance
statement.

The language of the standard that was
mandated by LHAMA is not entirely
clear on this question. 16 CFR
1500.14(b)(8)(i)(C). However, based on
its experience enforcing LHAMA, the
Commission agrees with the commenter
that there is the potential for confusion
if some products that have been
reviewed according to the standard
display a conformance statement but
others do not. Thus, the Commission’s
policy is that a conformance statement
must appear with all toxicologist-
reviewed art materials subject to
LHAMA regardless of whether they also
have a hazard warning statement. A
subsection has been added to the
enforcement policy,
§1500.14(b)(8)(iv)(C), stating this
policy. Since the conformance statement
constitutes ““‘other cautionary labeling”
as defined in 16 CFR
1500.121(a)(2)(viii), it must comply with
the conspicuousness requirements of 16
CFR 1500.121 (c) and (d), including the
type-size requirement laid out in Table
1 of 1500.121(c)(2).

E. Response to Comments
1. General

The Commission heard from six
commenters on its proposed
enforcement policy. For the most part,
commenters supported the
Commission’s effort to clarify its
enforcement intentions in this area. For
example, one commenter stated that the
proposed enforcement policy alleviates
practical problems, follows common
sense, is consistent with Congressional
intent, and appropriately focuses on

intended use. However, commenters did
raise several specific criticisms of
certain aspects of the proposed policy.
These comments and the Commission’s
responses are discussed below.

2. Scope of “*Art Materials”

One commenter suggested changing
16 CFR 1500.14(b)(8)(iv)(A)(1) to state
that markers sold in art supply stores
are art materials, rather than likely to be
art materials.

The Commission declines to make
this change. For general use products,
the Commission will look at a variety of
factors, including packaging, marketing,
and where the item is sold. Often a
single factor will not be determinative.
For example, along with other markers,
an art supply store might sell high-
lighters which are clearly promoted for
use by students in marking textbooks.
These are probably general use
products, and the enforcement policy
should be flexible enough to allow this
determination.

The Writing Instrument
Manufacturer’s Association (“WIMA”"),
a trade association for the writing
instrument industry, commented that it
generally supported the proposed
enforcement policy but suggested that
cased pencils (referred to as common
wood pencils in the proposed policy)
should generally be considered art
materials. WIMA asserted that these
pencils are generally considered in the
industry to be art materials and are used
for drawing and sketching. Another
commenter argued that if the
enforcement policy considers these
general use pencils not to be art
materials, products from China and
other countries without consumer
protection laws will flood the market.

The Commission declines to make
this change in the enforcement policy.
The Commission believes that common
pencils, much like pens or markers, are
generally used as writing materials.
Under the policy, specific pencils that
are intended primarily for drawing or
sketching (such as colored pencils) will
be considered art materials for
enforcement purposes. Of course, pencil
makers who wish to submit their
formulations to a toxicologist for
evaluation and label them accordingly
may do so. However, the Commission
will not enforce the LHAMA
requirements against common pencils
unless they are specifically intended or
marketed as art materials. Whether
products are produced domestically or
imported, they are all subject to the
consumer protection laws and
regulations of this country if they are
sold here. With respect to the comment
concerning imports from countries



