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product is specifically packaged,
promoted, or marketed in a manner that
would lead a reasonable person to
conclude that it is intended for use as
an art material. Examples of such
general use products are common wood
pencils, pens, markers, and chalk. For
enforcement purposes, the Commission
presumes that these types of items are
not art materials. The presumption can
be overcome, however, by evidence that
such an item is intended for specific use
in creating art. Factors the Commission
will consider to determine the status of
such items include how the items are
packaged (e.g., packages of multiple
colored pencils, chalks, or markers
unless promoted for non-art material
uses are likely to be art materials), how
they are marketed and promoted (e.g.,
pencils and pens intended specifically
for sketching and drawing are likely to
be art materials), and where they are
sold (e.g., products sold in an art supply
store are likely to be art materials).

(2) Tools, implements, and furniture.
The Commission will not take
enforcement action under LHAMA
against tools, implements, and furniture
used in the creation of a work of art,
such as brushes, chisels, easels, picture
frames, drafting tables and chairs,
canvas stretchers, potter’s wheels,
hammers, and air pumps for air brushes.
In this policy statement the Commission
expands the scope of what were referred
to as ‘‘category 3’’ art materials in the
October 9, 1992 notice. Based on the
Commission’s enforcement experience,
the Commission will consider some
items that it previously categorized as
closely and intimately associated with
creation of a work of art (previously
‘‘category 2’’ products) to be tools,
implements and furniture. The
Commission believes that these items
(brushes, kilns, and molds) are better
characterized as tools and implements
against which the Commission will not
enforce the LHAMA requirements. The
Commission believes this revised
interpretation is more consistent with
the purposes of LHAMA. They are not
like the more traditional art materials
mentioned in LHAMA floor debates,
and they are unlikely to pose a chronic
hazard to the user.

(3) Surface materials. The
Commission will not take enforcement
action under LHAMA against the
surface materials to which an art
material is applied. Examples are
coloring books and canvas. In many
instances, an art material is applied to
a surface such as paper, plastic, wood,
or cloth. These surfaces continue to be
components of the work of art and thus
art materials, but are now characterized
as products against which the

Commission will not enforce the
LHAMA requirements.

(4) Specific Materials. The
Commission will also not take
enforcement action under LHAMA
against the following specifically
enumerated materials: paper, cloth,
plastic, film, yarn, threads, rubber, sand,
wood, stone, tile, masonry, and metal.
Several of these materials are often used
as a surface for art work while others are
used to create the work of art itself.
Regardless of whether such items are
used as a surface or not, the
Commission will not enforce the
LHAMA requirements against them.

The guidance given in (3) and (4)
above does not apply if the processing
or handling of a material exposes users
to chemicals in or on the material in a
manner which makes those chemicals
susceptible to being ingested, absorbed
through the skin, or inhaled. The
Commission believes that in most cases,
the surfaces and specific materials listed
do not present a chronic risk. These
types of materials are unlikely to allow
exposure. However, if it is likely that
reasonably foreseeable handling or use
of the material would expose the
consumer to chemicals, the Commission
will enforce all LHAMA requirements
with respect to that product. This is a
question of potential exposure, not the
manufacturer’s assessment of hazard.
Thus, even if the chemical to which the
consumer might be exposed is
potentially non-hazardous, the
Commission would enforce the LHAMA
requirements, including review by a
toxicologist. This is consistent with
Congress’s intention that a toxicologist,
not the manufacturer, should assess the
potential chronic hazard.

For example, paper stickers marketed
or promoted as art materials often have
an adhesive backing that users lick. The
act of licking the backing can result in
the ingestion of chemicals, and the
LHAMA requirements will therefore be
enforced. For self-adhesive stickers, on
the other hand, which present little risk
of exposure, the staff will generally
refrain from enforcement unless there is
reason to believe that the nature of a
particular sticker and its intended use
presents a genuine risk of exposure to a
potential chemical hazard either by
ingestion or absorption.

Another example involves plastic. If
the artistic use for which the plastic is
intended requires heating or melting it
in a manner that results in the emission
of chemical vapors, the LHAMA
requirements will be enforced.

C. Craft and Hobby Kits and Supplies

1. Kits

a. Previous Interpretation

In enforcing LHAMA, the
Commission has encountered the
question of the applicability of LHAMA
requirements to certain craft or hobby
kits. The basic issue centers on the
meaning of the term ‘‘work of art.’’ In
previous letters to industry, the staff has
advised that the determination depends
on whether the end product produced
from the kit would be primarily
functional or aesthetic. If the former
were true, the staff has said that the end
product would not be a work of art and
none of the components would be art
materials. If the latter were true, the end
product would be a work of art and all
of the components of the kit would be
art materials. This distinction proved
difficult for practical enforcement, and
has raised the possibility of inconsistent
enforcement results. For example, if the
same paints that were included in a kit
to make a working model airplane were
also included in a paint-by-number set,
under the staff’s previous interpretation,
the Commission would enforce the
LHAMA requirements against the paints
in the second kit, but not in the first.

b. Statement of Enforcement Policy

After considering the above, as well as
the purpose of LHAMA to alert
consumers to the potential dangers
associated with products used in the
creation of art, the Commission
published its proposed policy to clarify
its enforcement of LHAMA concerning
craft and hobby kits. The Commission is
finalizing that aspect of the policy as
proposed. As explained below, the
Commission believes that its LHAMA
enforcement should include both (1)
kits to make items for display and (2)
kits which involve decorating an item,
regardless of the end use of the item
created. Models and similar kits to make
hobby or art/craft items can have dual
purposes, both functional and for
display. In addition, when a consumer
creatively decorates a functional object,
it arguably becomes a work of art just as
decorated canvas or paper would.
Therefore, the Commission believes that
materials for decorating and assembling
models and art/craft items come within
the reach of LHAMA. The Commission
believes that the following
interpretation is more workable than the
previous one and is consistent with the
intent of Congress.

For kits that include materials to
decorate products whether the products
are functional, for display, or both, the
Commission will enforce the LHAMA


