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Additionally, petitioner maintains that,
as long as the Department adheres to the
procedures mandated by Congress and
implemented in the Department’s
regulations, then the Department has
afforded interested parties the process
due. These regulations, according to
petitioner, allow interested parties the
right to appear and submit their views
on the proceedings of an investigation,
but they do not require the Department
to investigate every company that
requests a company-specific margin.

DOC Position
We agree with petitioner. Although it

is the Department’s practice to accept
voluntary respondents when we have
the administrative resources to do so,
the Department’s regulations do not
require that we accept responses from
voluntary respondents. Furthermore,
pursuant to 19 C.F.R. 353.14(c), the
Department is required to investigate
exclusion requests only ‘‘to the extent
practicable in each investigation.’’

Due to the large number of producers
and limited administrative resources,
the Department was unable to follow its
standard practice of investigating 60
percent of the exports of roses into the
United States. Accepting these
voluntary respondents and investigating
exclusion requests would have reduced
the number of ‘‘mandatory’’ respondents
we could select. Because the
Department is not required to
investigate all voluntary respondents
and requests for exclusion, and because
the Department followed its regulations
and policy concerning voluntary
respondents and exclusion requests, we
have afforded interested parties the
process due.

Comment 19: Exclusion Requests
The Government of Ecuador and

Expoflores argue that the Department
has deviated from its standard policy by
refusing to accept requests for
exclusions or the submission of
voluntary responses. Respondents
further argue that in the instant
investigation this departure caused
excessive harm because the Department
chose to investigate only 40 percent of
the Ecuadorian rose industry, rather
than the normal 60 percent of exports to
the United States. Respondent’s argue
that three Ecuadorian companies
requested in timely fashion an exclusion
from any potential antidumping duty
order. In addition, respondents claim
that Hilsea submitted a voluntary
response to Section A of the
Department’s questionnaire which the
Department returned. Respondents
argue that, by denying Hilsea the
opportunity to submit a voluntary

response, the Department deprived it of
the opportunity of demonstrating to the
Department that it is not dumping
subject merchandise in the United
States.

Petitioner states that the Department
lawfully limited its investigation to the
largest Ecuadorian exporters accounting
for 40 percent of U.S. imports from
Ecuador and should not exclude
‘‘voluntary’’ respondents from the final
determination, and that the Department
has discretion within the time limits of
an LTFV investigation to determine
‘‘fair value’’ on the basis of a percentage
of total imports. Petitioner states that
the regulations indicate that the
Department ‘‘normally’’ will examine
imports accounting for 60 percent of the
volume or value sold during the POI.
Petitioner states that this is not a
‘‘normal’’ case, given the volume of
transactions and complexity of both it,
and the companion investigation of
roses from Colombia. Further, petitioner
asserts that the Department’s regulations
specifically authorize the agency to
investigate a subset of all exporting
companies in an antidumping
investigation. Petitioner asserts that the
Department is not required to
investigate every company with U.S.
imports. Finally, petitioner argues that
the availability of a refund, with
interest, adequately protects
respondents that sought to volunteer,
but who could not be accommodated
due to the sheer number of responses
investigated. Petitioner maintains that if
such companies receive a lower rate
than ‘‘all others’’, however, the domestic
industry is deprived of due process by
a decision that is not based on the
record.

DOC Position
We agree with petitioner. Although it

is the Department’s practice to accept
voluntary respondents when we have
the administrative resources to do so,
the Department’s regulations do not
require that we accept responses from
all who wish to submit voluntary
respondents. Further, considering
concurrent investigations is within the
discretion of the Department.

Comment 20: Exclusion of BIA from
‘‘All Others’’

The GOE and Expoflores argue that
the ‘‘all others’’ rate should not be
skewed by the inclusion of a BIA rate.
These parties argue that where the
Department examines the pricing
practices of only a relatively small
number of companies, the usual
assumption that compels the
Department to include a margin based
on BIA (i.e. that the pricing practices of

the investigated companies are
representative) is lacking.

Petitioner argues that there is no basis
to depart from the standard Department
practice of including BIA rates in the
calculation of the ‘‘all others’’ rate.
Specifically, petitioner argues that
where BIA rates are not wildly different
than rates calculated on the basis of
verified data, the court has endorsed the
use of BIA rates as part of the calculated
all others rate.

DOC Position
We agree with respondents. See

Exclusion of BIA Rate From Calculation
of the All Others Rate section above.

Comment 21: Rejection of Untimely
Sales Tape

Petitioner argues that the Department
cannot for any purpose accept for the
record the revised tapes required to be
filed on January 3, 1995. Petitioner
quotes a memorandum to the file
regarding ‘‘tape submissions’’ dated
December 30, 1994, which indicates that
the Department extended the deadline
for filing computer tapes from December
30 to January 3, 1995. Petitioner states
that specifically, the memorandum
records the deadline as ‘‘9 a.m.’’
Petitioner states that, ‘‘filing’’ as a
matter of law is not complete without
service of the tapes upon counsel for
petitioner. 19 C.F.R. 353.31(g).
Petitioner argues that, under the
regulations, ‘‘[t]he Secretary will not
accept any document that is not
accompanied by a certificate of service
listing the parties served, the type of
document served, and, for each,
indicating the date and method of
service.’’ 19 C.F.R. 353.31(g). Petitioner
states that, in this case, there is no
question that counsel for petitioner are
covered by the administrative protective
order and entitled to receive on a timely
basis copies of any computer tapes filed
by respondents. Petitioner notes that the
Department has previously alerted
counsel for Arbusta in this proceeding
of the need to serve computer tapes due
to counsel’s tardiness in serving earlier
tapes submitted to the Department. At
this very late stage of the proceedings,
petitioner claims there is no basis to
accept any new computer tapes for the
record, where service was not made and
the rights of petitioner have been so
prejudiced.

Respondents did not comment on this
issue.

DOC Position
We accepted respondent’s sales tapes

and gave petitioner time to comment on
these tapes. Although respondents did
not provide the sales tapes to petitioner


