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possibility of a GST is so remote as to
be negligible.

(ii) Effective date of allocation—(A) In
general. (1) Except as otherwise
provided, an allocation of GST
exemption is effective as of the date of
any transfer as to which the Form 709
on which it is made is a timely filed
return (a timely allocation). If more than
one timely allocation is made, the
earlier allocation is modified only if the
later allocation clearly identifies the
transfer and the nature and extent of the
modification. Except as provided in
paragraph (d)(1) of this section, an
allocation to a trust made on a Form 709
filed after the due date for reporting a
transfer to the trust (a late allocation) is
effective on the date the Form 709 is
filed and is deemed to precede in point
of time any taxable event occurring on
such date. For purposes of this
paragraph (b)(2)(ii), the Form 709 is
deemed filed on the date it is
postmarked to the Internal Revenue
Service Center. See § 26.2642–2
regarding the effect of a late allocation
in determining the inclusion ratio, etc.
See paragraph (c)(1) of this section
regarding allocation of GST exemption
to property subject to an estate tax
inclusion period. If it is unclear whether
an allocation of GST exemption on a
Form 709 is a late or a timely allocation
to a trust, the allocation is effective in
the following order—

(i) To any transfer to the trust
disclosed on the return as to which the
return is a timely return;

(ii) As a late allocation; and
(iii) To any transfer to the trust not

disclosed on the return as to which the
return would be a timely return.

(2) A late allocation to a trust may be
made on a Form 709 that is timely filed
with respect to another transfer. A late
allocation is irrevocable when made.

(B) Amount of allocation. If other
transfers exist with respect to which
GST exemption could be allocated
under paragraphs (b)(2)(ii)(A)(1) (ii) and
(iii), any GST exemption allocated
under paragraph (b)(2)(ii)(A)(1)(i) of this
section is allocated in an amount equal
to the value of the transferred property
as reported on the Form 709. Thus, if
the GST exemption allocated on the
Form 709 exceeds the value of the
transfers reported on that return that
have generation-skipping potential, the
initial allocation under paragraph
(b)(2)(ii)(A)(1)(i) of this section is in the
amount of the value of those transfers as
reported on that return. Any remaining
amount of GST exemption allocated on
that return is then allocated pursuant to
paragraphs (b)(2)(ii)(A)(1) (ii) and (iii) of
this section, notwithstanding any

subsequent upward adjustment in value
of the transfers reported on the return.

(iii) Examples. The following
examples illustrate the provisions of
this paragraph (b):

Example 1. Modification of allocation of
GST exemption. T transfers $100,000 to an
irrevocable generation-skipping trust on
December 1, 1996. The transfer to the trust
is not a direct skip. The date prescribed for
filing the gift tax return reporting the taxable
gift is April 15, 1997. On February 10, 1997,
T files a Form 709 allocating $50,000 of GST
exemption to the trust. On April 10 of the
same year, T files an amended Form 709
allocating $100,000 of GST exemption to the
trust in a manner that clearly indicates the
intention to modify and supersede the prior
allocation with respect to the 1996 transfer.
The allocation made on the April 10 return
supersedes the prior allocation because it is
made on a timely-filed Form 709 that clearly
identifies the trust and the nature and extent
of the modification of GST exemption
allocation. The allocation of $100,000 of GST
exemption to the trust is effective as of
December 1, 1996. The result would be the
same if the amended Form 709 decreased the
amount of the GST exemption allocated to
the trust.

Example 2. Modification of allocation of
GST exemption. The facts are the same as in
Example 1, except on July 10, 1997, T files
a Form 709 attempting to reduce the earlier
allocation. The return is not a timely-filed
return. The $100,000 GST exemption
allocated to the trust, as amended on April
10, 1997, remains in effect because an
allocation, once made, is irrevocable and may
not be modified after the last date on which
a timely-filed Form 709 can be filed.

Example 3. Effective date of late allocation
of GST exemption. T transfers $100,000 to an
irrevocable generation-skipping trust on
December 1, 1996. The transfer to the trust
is not a direct skip. The date prescribed for
filing the gift tax return reporting the taxable
gift is April 15, 1997. On December 1, 1997,
T files a Form 709 and allocates $50,000 to
the trust. The allocation is effective as of
December 1, 1997.

Example 4. Effective date of late allocation
of GST exemption. T transfers $100,000 to a
generation-skipping trust on December 1,
1996, in a transfer that is not a direct skip.
T does not make an allocation of GST
exemption on a timely-filed Form 709. On
July 1, 1997, the trustee makes a taxable
distribution from the trust to T’s grandchild
in the amount of $30,000. Immediately prior
to the distribution, the value of the trust
assets was $150,000. On the same date, T
allocates GST exemption to the trust in the
amount of $50,000. The allocation of GST
exemption on the date of the transfer is
treated as preceding in point of time the
taxable distribution. At the time of the GST,
the trust has an inclusion ratio of .6667 (1 ¥
(50,000/150,000)).

Example 5. Automatic allocation to split-
gift direct skip. On May 15, 1996, T transfers
$50,000 to a trust in a direct skip. T does not
file a timely gift tax return electing out of the
automatic allocation. On April 30, 1998, T
and T’s spouse, S, file an initial gift tax

return for 1996 on which they consent,
pursuant to section 2513, to have the gift
treated as if one-half had been made by each.
As a result of the election under section
2513, which is retroactive to the date of T’s
transfer, T and S are each treated as the
transferor of one-half of the property
transferred in the direct skip. Thus, $25,000
of T’s unused GST exemption and $25,000 of
S’s unused GST exemption is automatically
allocated to the trust. Both allocations are
effective on and after the date that T made
the transfer.

(c) Special rules during an estate tax
inclusion period—(1) In general. An
allocation of GST exemption (including
an automatic allocation) to property
subject to an estate tax inclusion period
(ETIP) that is made prior to termination
of the ETIP cannot be revoked, but
becomes effective no earlier than the
date of any termination of the ETIP with
respect to the trust. Where an allocation
has not been made prior to the
termination of the ETIP, an allocation is
effective at the termination of the ETIP
during the transferor’s lifetime if made
by the due date for filing a Form 709
that would apply to a taxable gift
occurring at the time the ETIP
terminates (timely ETIP return). An
allocation is effective in the case of the
termination of the ETIP on the death of
the transferor as provided in paragraph
(d) of this section. If any part of a trust
is subject to an ETIP, the entire trust is
subject to the ETIP. See § 26.2642–
1(b)(2) for rules determining the
inclusion ratio applicable in the case of
GSTs during an ETIP.

(2) Estate tax inclusion period
defined—(i) In general. An ETIP is the
period during which, should death
occur, the value of transferred property
would be includible (other than by
reason of section 2035) in the gross
estate of—

(A) The transferor; or
(B) The spouse of the transferor.
(ii) Exceptions—(A) For purposes of

paragraph (c)(2) of this section, the
value of transferred property is not
considered as being subject to inclusion
in the gross estate of the transferor or
the spouse of the transferor if the
possibility that the property will be
included is so remote as to be negligible.
A possibility is so remote as to be
negligible if it can be ascertained by
actuarial standards that there is less
than a 5 percent probability that the
property will be included in the gross
estate.

(B) For purposes of paragraph (c)(2) of
this section, the value of transferred
property is not considered as being
subject to inclusion in the gross estate
of the spouse of the transferor, if the
spouse possesses with respect to any
transfer to the trust, a right to withdraw


