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section allocate subsequent appreciation
and accumulated income between the
original trust and additions thereto,
appreciation in the value of the trust
and undistributed income added thereto
are not considered an addition to the
principal of a trust.

(2) Transition rule for wills or
revocable trusts executed before October
22, 1986—(i) In general. The provisions
of chapter 13 do not apply to any
generation-skipping transfer under a
will or revocable trust executed before
October 22, 1986, provided that—

(A) The document in existence on
October 21, 1986, is not amended at any
time after October 21, 1986, in any
respect which results in the creation of,
or an increase in the amount of, a
generation-skipping transfer;

(B) In the case of a revocable trust, no
addition is made to the revocable trust
after October 21, 1986, that results in
the creation of, or an increase in the
amount of, a generation-skipping
transfer; and

(C) The decedent dies before January
1, 1987.

(ii) Revocable trust defined. For
purposes of this section, the term
revocable trust means any trust (as
defined in section 2652(b)) except to the
extent that, on October 22, 1986, the
trust—

(A) Was an irrevocable trust described
in paragraph (b)(1) of this section; or

(B) Would have been an irrevocable
trust described in paragraph (b)(1) of
this section had it not been created or
become irrevocable after September 25,
1985, and before October 22, 1986.

(iii) Will or revocable trust containing
qualified terminable interest property.
The rules contained in paragraph
(b)(1)(iii) of this section apply to any
will or revocable trust within the scope
of the transition rule of this paragraph
(b)(2).

(iv) Amendments to will or revocable
trust. For purposes of this paragraph
(b)(2), an amendment to a will or a
revocable trust in existence on October
21, 1986, is not considered to result in
the creation of, or an increase in the
amount of, a generation-skipping
transfer where the amendment is—

(A) Basically administrative or
clarifying in nature and only
incidentally increases the amount
transferred; or

(B) Designed to ensure that an existing
bequest or transfer qualifies for the
applicable marital or charitable
deduction for estate, gift, or generation-
skipping transfer tax purposes and only
incidentally increases the amount
transferred to a skip person or to a
generation-skipping trust.

(v) Creation of, or increase in the
amount of, a GST. In determining
whether a particular amendment to a
will or revocable trust creates, or
increases the amount of, a generation-
skipping transfer for purposes of this
paragraph (b)(2), the effect of the
instrument(s) in existence on October
21, 1986, is measured against the effect
of the instrument(s) in existence on the
date of death of the decedent or on the
date of any prior generation-skipping
transfer. If the effect of an amendment
cannot be immediately determined, it is
deemed to create, or increase the
amount of, a generation-skipping
transfer until a determination can be
made.

(vi) Additions to revocable trusts. Any
addition made after October 21, 1986,
but before the death of the settlor, to a
revocable trust subjects all subsequent
generation-skipping transfers under the
trust to the provisions of chapter 13.
Any addition made to a revocable trust
after the death of the settlor (if the
settlor dies before January 1, 1987) is
treated as an addition to an irrevocable
trust. See paragraph (b)(1)(v) of this
section for rules involving constructive
additions to trusts. See paragraph
(b)(1)(v)(B) of this section for rules
providing that certain transfers to trusts
are not treated as additions for purposes
of this section.

(vii) Examples. The following
examples illustrate the application of
paragraph (b)(2)(iv) of this section:

(A) Facts applicable to Examples 1
through 5. In each of Examples 1
through 5 assume that T executed a will
prior to October 22, 1986, and that T
dies on December 31, 1986.

Example 1. Administrative change. On
November 1, 1986, T executes a codicil to T’s
will removing one of the co-executors named
in the will. Although the codicil may have
the effect of lowering administrative costs
and thus increasing the amount transferred,
it is considered administrative in nature and
thus does not cause generation-skipping
transfers under the will to be subject to
chapter 13.

Example 2. Effect of amendment not
immediately determinable. On November 1,
1986, T executes a codicil to T’s will
revoking a bequest of $100,000 to C, a non-
skip person (as defined under section
2613(b)) and causing that amount to be added
to a residuary trust held for a skip person.
The amendment is deemed to increase the
amount of a generation-skipping transfer and
prevents any transfers under the will from
qualifying under paragraph (b)(2)(i) of this
section. If, however, C dies before T and
under local law the property would have
been added to the residue in any event
because the bequest would have lapsed, the
codicil is not considered an amendment that
increases the amount of a generation-
skipping transfer.

Example 3. Refund of tax paid because of
amendment. T’s will provided that an
amount equal to the maximum allowable
marital deduction would pass to T’s spouse
with the residue of the estate passing to a
trust established for the benefit of skip
persons. On October 23, 1986, the will is
amended to provide that the marital share
passing to T’s spouse shall be the lesser of
the maximum allowable marital deduction or
the minimum amount that will result in no
estate tax liability for T’s estate. The
amendment may increase the amount of a
generation-skipping transfer. Therefore, any
generation-skipping transfers under the will
are subject to tax under chapter 13. If it
becomes apparent that the amendment does
not increase the amount of a generation-
skipping transfer, a claim for refund may be
filed with respect to any generation-skipping
transfer tax that was paid within the period
set forth in section 6511. For example, it
would become apparent that the amendment
did not result in an increase in the residue
if it is subsequently determined that the
maximum marital deduction and the
minimum amount that will result in no estate
tax liability are equal in amount.

Example 4. An amendment that increases
a generation-skipping transfer causes
complete loss of exempt status. T’s will
provided for the creation of two trusts for the
benefit of skip persons. On November 1,
1986, T executed a codicil to the will
specifically increasing the amount of a
generation-skipping transfer under the will.
All transfers made pursuant to the will or
either of the trusts created thereunder are
precluded from qualifying under the
transition rule of paragraph (b)(2)(i) of this
section and are subject to tax under chapter
13.

Example 5. Corrective action effective.
Assume that T in Example 4 later executes
a second codicil deleting the increase to the
generation-skipping transfer. Because the
provision increasing a generation-skipping
transfer does not become effective, it is not
considered an amendment to a will in
existence on October 22, 1986.

(B) Facts applicable to Examples 6
through 9. T created a trust on
September 30, 1985, in which T
retained the power to revoke the transfer
at any time prior to T’s death. The trust
provided that, upon the death of T, the
income was to be paid to T’s spouse, W,
for life and then to A, B, and C, the
children of T’s sibling, S, in equal
shares for life, with one-third of the
principal to be distributed per stirpes to
each child’s surviving issue upon the
death of the child. The trustee has the
power to make discretionary
distributions of trust principal to T’s
sibling, S.

Example 6. Amendment that affects only a
person who is not a skip person. A became
disabled, and T modified the trust on
December 1, 1986, to increase A’s share of
the income. Since the amendment does not
result in the creation of, or increase in the
amount of, a generation-skipping transfer,


