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A trust is not considered subject to a
power if the power is, by its terms,
exercisable only on the occurrence of an
event or contingency not subject to the
settlor’s control (other than the death of
the settlor) and if the event or
contingency had not in fact taken place
on September 25, 1985.

(C) Property includible in the gross
estate under section 2042. A policy of
insurance on an individual’s life that is
treated as a trust under section 2652(b)
is not considered an irrevocable trust to
the extent that, on September 25, 1985,
the insured possessed any incident of
ownership (as defined in § 20.2042–1(c)
of this chapter, and without regard to
any incidents of ownership relinquished
before September 25, 1985), that would
have caused the value of the trust, (i.e.,
the insurance proceeds) to be included
in the insured’s gross estate for Federal
estate tax purposes by reason of section
2042, if the insured had died on
September 25, 1985.

(D) Examples. The following
examples illustrate the application of
this paragraph (b)(1):

Example 1. Section 2038 applicable. On
September 25, 1985, T, the settlor of a trust
that was created before September 25, 1985,
held a testamentary power to add new
beneficiaries to the trust. T held no other
powers over any portion of the trust. The
testamentary power held by T would have
caused the trust to be included in T’s gross
estate under section 2038 if T had died on
September 25, 1985. Therefore, the trust is
not an irrevocable trust for purposes of this
section.

Example 2. Section 2038 not applicable
when power held by a person other than
settlor. On September 25, 1985, S, the spouse
of the settlor of a trust in existence on that
date, had an annual right to withdraw a
portion of the principal of the trust. The trust
was otherwise irrevocable on that date.
Because the power was not held by the
settlor of the trust, it is not a power described
in section 2038. Thus, the trust is considered
an irrevocable trust for purposes of this
section.

Example 3. Section 2038 not applicable. In
1984, T created a trust and retained the right
to expand the class of remaindermen to
include any of T’s afterborn grandchildren.
As of September 25, 1985, all of T’s
grandchildren were named remaindermen of
the trust. Since the exercise of T’s power was
dependent on there being afterborn
grandchildren who were not members of the
class of remaindermen, a contingency that
did not exist on September 25, 1985, the trust
is not considered subject to the power on
September 25, 1985, and is an irrevocable
trust for purposes of this section. The result
is not changed even if grandchildren are born
after September 25, 1985, whether or not T
exercises the power to expand the class of
remaindermen.

Example 4. Section 2042 applicable. On
September 25, 1985, T purchased an
insurance policy on T’s own life and

designated child, C, and grandchild, GC, as
the beneficiaries. T retained the power to
obtain from the insurer a loan against the
surrender value of the policy. T’s insurance
policy is a trust (as defined in section
2652(b)) for chapter 13 purposes. The trust is
not considered an irrevocable trust because,
on September 25, 1985, T possessed an
incident of ownership that would have
caused the value of the policy to be included
in T’s gross estate under section 2042 if T
had died on that date.

Example 5. Trust partially irrevocable. In
1984, T created a trust naming T’s
grandchildren as the income and remainder
beneficiaries. T retained the power to revoke
the trust as to one-half of the principal at any
time prior to T’s death. T retained no other
powers over the trust principal. T did not die
before September 25, 1985, and did not
exercise or release the power before that date.
The half of the trust not subject to T’s power
to revoke is an irrevocable trust for purposes
of this section.

(iii) Trust containing qualified
terminable interest property—(A) In
general. For purposes of chapter 13, a
trust described in paragraph (b)(1)(ii) of
this section that holds qualified
terminable interest property by reason
of an election under section 2056(b)(7)
or section 2523(f) (made either on,
before or after September 25, 1985) is
treated in the same manner as if the
decedent spouse or the donor spouse (as
the case may be) had made an election
under section 2652(a)(3). Thus, transfers
from such trusts are not subject to
chapter 13, and the decedent spouse or
the donor spouse (as the case may be)
is treated as the transferor of such
property. The rule of this paragraph
(b)(1)(iii) does not apply to that portion
of the trust that is subject to chapter 13
by reason of an addition to the trust
occurring after September 25, 1985. See
§ 26.2652–2(a) for rules where an
election under section 2652(a)(3) is
made. See § 26.2652–2(c) for rules
where a portion of a trust is subject to
an election under section 2652(a)(3).

(B) Examples. The following
examples illustrate the application of
this paragraph (b)(1)(iii):

Example 1. QTIP election made after
September 25, 1985. On March 28, 1985, T
established a trust. The trust instrument
provided that the trustee must distribute all
income annually to T’s spouse, S, during S’s
life. Upon S’s death, the remainder is to be
distributed to GC, the grandchild of T and S.
On April 15, 1986, T elected under section
2523(f) to treat the property in the trust as
qualified terminable interest property. On
December 1, 1987, S died and soon thereafter
the trust assets were distributed to GC.
Because the trust was irrevocable on
September 25, 1985, the transfer to GC is not
subject to tax under chapter 13. T is treated
as the transferor with respect to the transfer
of the trust assets to GC in the same manner
as if T had made an election under section

2652(a)(3) to reverse the effect of the section
2523(f) election for chapter 13 purposes.

Example 2. Section 2652(a)(3) election
deemed to have been made. Assume the
same facts as in Example 1, except the trust
instrument provides that after S’s death all
income is to be paid annually to C, the child
of T and S. Upon C’s death, the remainder
is to be distributed to GC. C died on October
1, 1992, and soon thereafter the trust assets
are distributed to GC. Because the trust was
irrevocable on September 25, 1985, the
termination of C’s interest is not subject to
chapter 13.

(iv) Additions to irrevocable trusts—
(A) In general. If an addition is made
after September 25, 1985, to an
irrevocable trust which is excluded from
chapter 13 by reason of paragraph (b)(1)
of this section, a pro rata portion of
subsequent distributions from (and
terminations of interests in property
held in) the trust is subject to the
provisions of chapter 13. If an addition
is made, the trust is thereafter deemed
to consist of two portions, a portion not
subject to chapter 13 (the non-chapter
13 portion) and a portion subject to
chapter 13 (the chapter 13 portion), each
with a separate inclusion ratio (as
defined in section 2642(a)). The non-
chapter 13 portion represents the value
of the assets of the trust as it existed on
September 25, 1985. The applicable
fraction (as defined in section
2642(a)(2)) for the non-chapter 13
portion is deemed to be 1 and the
inclusion ratio for such portion is 0. The
chapter 13 portion of the trust
represents the value of all additions
made to the trust after September 25,
1985. The inclusion ratio for the chapter
13 portion is determined under section
2642. This paragraph (b)(1)(iv)(A)
requires separate portions of one trust
only for purposes of determining
inclusion ratios. For purposes of chapter
13, a constructive addition under
paragraph (b)(1)(v) of this section is
treated as an addition. See paragraph
(b)(4) of this section for exceptions to
the additions rule of this paragraph
(b)(1)(iv). See § 26.2654–1(a)(2) for rules
treating additions to a trust by an
individual other than the initial
transferor as a separate trust for
purposes of chapter 13.

(B) Terminations of interests in and
distributions from trusts. Where a
termination or distribution described in
section 2612 occurs with respect to a
trust to which an addition has been
made, the portion of such termination or
distribution allocable to the chapter 13
portion is determined by reference to
the allocation fraction, as defined in
paragraph (b)(1)(iv)(C) of this section. In
the case of a termination described in
section 2612(a) with respect to a trust,
the portion of such termination that is


