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assistance in determining the facts of
any related violations suggested by the
disclosure, as well as of the disclosed
violation itself. This was added to allow
the agency to obtain information about
any violations indicated by the
disclosure, even where the violation is
not initially identified by the regulated
entity.

F. Opposition to Privilege
The Agency remains firmly opposed

to the establishment of a statutory
evidentiary privilege for environmental
audits for the following reasons:

1. Privilege, by definition, invites
secrecy, instead of the openness needed
to build public trust in industry’s ability
to self-police. American law reflects the
high value that the public places on fair
access to the facts. The Supreme Court,
for example, has said of privileges that,
‘‘[w]hatever their origins, these
exceptions to the demand for every
man’s evidence are not lightly created
nor expansively construed, for they are
in derogation of the search for truth.’’
United States v. Nixon, 418 U.S. 683
(1974). Federal courts have
unanimously refused to recognize a
privilege for environmental audits in the
context of government investigations.
See, e.g., United States v. Dexter, 132
F.R.D. 8, 9–10 (D.Conn. 1990)
(application of a privilege ‘‘would
effectively impede [EPA’s] ability to
enforce the Clean Water Act, and would
be contrary to stated public policy.’’)

2. Eighteen months have failed to
produce any evidence that a privilege is
needed. Public testimony on the interim
policy confirmed that EPA rarely uses
audit reports as evidence. Furthermore,
surveys demonstrate that environmental
auditing has expanded rapidly over the
past decade without the stimulus of a
privilege. Most recently, the 1995 Price
Waterhouse survey found that those few
large or mid-sized companies that do
not audit generally do not perceive any
need to; concern about confidentiality
ranked as one of the least important
factors in their decisions.

3. A privilege would invite
defendants to claim as ‘‘audit’’ material
almost any evidence the government
needed to establish a violation or
determine who was responsible. For
example, most audit privilege bills
under consideration in federal and state
legislatures would arguably protect
factual information—such as health
studies or contaminated sediment
data—and not just the conclusions of
the auditors. While the government
might have access to required
monitoring data under the law, as some
industry commenters have suggested, a
privilege of that nature would cloak

underlying facts needed to determine
whether such data were accurate.

4. An audit privilege would breed
litigation, as both parties struggled to
determine what material fell within its
scope. The problem is compounded by
the lack of any clear national standard
for audits. The ‘‘in camera’’ (i.e., non-
public) proceedings used to resolve
these disputes under some statutory
schemes would result in a series of
time-consuming, expensive mini-trials.

5. The Agency’s policy eliminates the
need for any privilege as against the
government, by reducing civil penalties
and criminal liability for those
companies that audit, disclose and
correct violations. The 1995 Price
Waterhouse survey indicated that
companies would expand their auditing
programs in exchange for the kind of
incentives that EPA provides in its
policy.

6. Finally, audit privileges are
strongly opposed by the law
enforcement community, including the
National District Attorneys Association,
as well as by public interest groups.
(See, e.g., Docket, II–C–21, II–C–28, II–
C–52, IV–G–10, II–C–25, II–C–33, II–C–
52, II–C–48, and II–G–13 through II–G–
24.)

G. Effect on States

The final policy reflects EPA’s desire
to develop fair and effective incentives
for self-policing that will have practical
value to states that share responsibility
for enforcing federal environmental
laws. To that end, the Agency has
consulted closely with state officials in
developing this policy, through a series
of special meetings and conference calls
in addition to the extensive opportunity
for public comment. As a result, EPA
believes its final policy is grounded in
common-sense principles that should
prove useful in the development of state
programs and policies.

As always, states are encouraged to
experiment with different approaches
that do not jeopardize the fundamental
national interest in assuring that
violations of federal law do not threaten
the public health or the environment, or
make it profitable not to comply. The
Agency remains opposed to state
legislation that does not include these
basic protections, and reserves its right
to bring independent action against
regulated entities for violations of
federal law that threaten human health
or the environment, reflect criminal
conduct or repeated noncompliance, or
allow one company to make a
substantial profit at the expense of its
law-abiding competitors. Where a state
has obtained appropriate sanctions

needed to deter such misconduct, there
is no need for EPA action.

H. Scope of Policy

EPA has developed this document as
a policy to guide settlement actions.
EPA employees will be expected to
follow this policy, and the Agency will
take steps to assure national consistency
in application. For example, the Agency
will make public any compliance
agreements reached under this policy,
in order to provide the regulated
community with fair notice of decisions
and greater accountability to affected
communities. Many in the regulated
community recommended that the
Agency convert the policy into a
regulation because they felt it might
ensure greater consistency and
predictability. While EPA is taking steps
to ensure consistency and predictability
and believes that it will be successful,
the Agency will consider this issue and
will provide notice if it determines that
a rulemaking is appropriate.

II. Statement of Policy: Incentives for
Self-Policing

Discovery, Disclosure, Correction and
Prevention

A. Purpose

This policy is designed to enhance
protection of human health and the
environment by encouraging regulated
entities to voluntarily discover, disclose,
correct and prevent violations of federal
environmental requirements.

B. Definitions

For purposes of this policy, the
following definitions apply:

‘‘Environmental Audit’’ has the
definition given to it in EPA’s 1986
audit policy on environmental auditing,
i.e., ‘‘a systematic, documented,
periodic and objective review by
regulated entities of facility operations
and practices related to meeting
environmental requirements.’’

‘‘Due Diligence’’ encompasses the
regulated entity’s systematic efforts,
appropriate to the size and nature of its
business, to prevent, detect and correct
violations through all of the following:

(a) Compliance policies, standards
and procedures that identify how
employees and agents are to meet the
requirements of laws, regulations,
permits and other sources of authority
for environmental requirements;

(b) Assignment of overall
responsibility for overseeing compliance
with policies, standards, and
procedures, and assignment of specific
responsibility for assuring compliance
at each facility or operation;


