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to achieve or return to compliance as
soon as possible.

In the final policy, the Agency has
added the words, ‘‘or may have
occurred,’’ to the sentence, ‘‘The
regulated entity fully discloses that a
specific violation has occurred, or may
have occurred * * *.’’ This change,
which was made in response to
comments received, clarifies that where
an entity has some doubt about the
existence of a violation, the
recommended course is for it to disclose
and allow the regulatory authorities to
make a definitive determination.

In general, the Freedom of
Information Act will govern the
Agency’s release of disclosures made
pursuant to this policy. EPA will,
independently of FOIA, make publicly
available any compliance agreements
reached under the policy (see Section H
of the policy), as well as descriptions of
due diligence programs submitted under
Section D.1 of the Policy. Any material
claimed to be Confidential Business
Information will be treated in
accordance with EPA regulations at 40
C.F.R. Part 2.

3. Discovery and Disclosure
Independent of Government or Third
Party Plaintiff

Under Section D(3), in order to be
‘‘voluntary’’, the violation must be
identified and disclosed by the
regulated entity prior to: the
commencement of a federal state or
local agency inspection, investigation,
or information request; notice of a
citizen suit; legal complaint by a third
party; the reporting of the violation to
EPA by a ‘‘whistleblower’’ employee;
and imminent discovery of the violation
by a regulatory agency.

This condition means that regulated
entities must have taken the initiative to
find violations and promptly report
them, rather than reacting to knowledge
of a pending enforcement action or
third-party complaint. This concept was
reflected in the interim policy and in
federal and state penalty immunity laws
and did not prove controversial in the
public comment process.

4. Correction and Remediation
Section D(5) ensures that, in order to

receive the penalty mitigation benefits
available under the policy, the regulated
entity not only voluntarily discovers
and promptly discloses a violation, but
expeditiously corrects it, remedies any
harm caused by that violation
(including responding to any spill and
carrying out any removal or remedial
action required by law), and
expeditiously certifies in writing to
appropriate state, local and EPA

authorities that violations have been
corrected. It also enables EPA to ensure
that the regulated entity will be publicly
accountable for its commitments
through binding written agreements,
orders or consent decrees where
necessary.

The final policy requires the violation
to be corrected within 60 days, or that
the regulated entity provide written
notice where violations may take longer
to correct. EPA recognizes that some
violations can and should be corrected
immediately, while others (e.g., where
capital expenditures are involved), may
take longer than 60 days to correct. In
all cases, the regulated entity will be
expected to do its utmost to achieve or
return to compliance as expeditiously as
possible.

Where correction of the violation
depends upon issuance of a permit
which has been applied for but not
issued by federal or state authorities, the
Agency will, where appropriate, make
reasonable efforts to secure timely
review of the permit.

5. Prevent Recurrence
Under Section D(6), the regulated

entity must agree to take steps to
prevent a recurrence of the violation,
including but not limited to
improvements to its environmental
auditing or due diligence efforts. The
final policy makes clear that the
preventive steps may include
improvements to a regulated entity’s
environmental auditing or due diligence
efforts to prevent recurrence of the
violation.

In the interim policy, the Agency
required that the entity implement
appropriate measures to prevent a
recurrence of the violation, a
requirement that operates prospectively.
However, a separate condition in the
interim policy also required that the
violation not indicate ‘‘a failure to take
appropriate steps to avoid repeat or
recurring violations’’—a requirement
that operates retrospectively. In the
interest of both clarity and fairness, the
Agency has decided for purposes of this
condition to keep the focus prospective
and thus to require only that steps be
taken to prevent recurrence of the
violation after it has been disclosed.

6. No Repeat Violations
In response to requests from

commenters (see, e.g., II–F–39 and II–G–
18 in the Docket), EPA has established
‘‘bright lines’’ to determine when
previous violations will bar a regulated
entity from obtaining relief under this
policy. These will help protect the
public and responsible companies by
ensuring that penalties are not waived

for repeat offenders. Under condition
D(7), the same or closely-related
violation must not have occurred
previously within the past three years at
the same facility, or be part of a pattern
of violations on the regulated entity’s
part over the past five years. This
provides companies with a continuing
incentive to prevent violations, without
being unfair to regulated entities
responsible for managing hundreds of
facilities. It would be unreasonable to
provide unlimited amnesty for repeated
violations of the same requirement.

The term ‘‘violation’’ includes any
violation subject to a federal or state
civil judicial or administrative order,
consent agreement, conviction or plea
agreement. Recognizing that minor
violations are sometimes settled without
a formal action in court, the term also
covers any act or omission for which the
regulated entity has received a penalty
reduction in the past. Together, these
conditions identify situations in which
the regulated community has had clear
notice of its noncompliance and an
opportunity to correct.

7. Other Violations Excluded
Section D(8) makes clear that penalty

reductions are not available under this
policy for violations that resulted in
serious actual harm or which may have
presented an imminent and substantial
endangerment to public health or the
environment. Such events indicate a
serious failure (or absence) of a self-
policing program, which should be
designed to prevent such risks, and it
would seriously undermine deterrence
to waive penalties for such violations.
These exceptions are responsive to
suggestions from public interest
organizations, as well as other
commenters. (See, e.g., II–F–39 and II–
G–18 in the Docket.)

The final policy also excludes penalty
reductions for violations of the specific
terms of any order, consent agreement,
or plea agreement. (See, II–E–60 in the
Docket.) Once a consent agreement has
been negotiated, there is little incentive
to comply if there are no sanctions for
violating its specific requirements. The
exclusion in this section applies to
violations of the terms of any response,
removal or remedial action covered by
a written agreement.

8. Cooperation
Under Section D(9), the regulated

entity must cooperate as required by
EPA and provide information necessary
to determine the applicability of the
policy. This condition is largely
unchanged from the interim policy. In
the final policy, however, the Agency
has added that ‘‘cooperation’’ includes


