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violations that are promptly disclosed
and corrected, and which were
discovered through voluntary audits or
compliance management systems that
demonstrate due diligence. To further
promote compliance, the policy reduces
gravity-based penalties by 75% for any
violation voluntarily discovered and
promptly disclosed and corrected, even
if not found through an audit or
compliance management system.

EPA’s enforcement program provides
a strong incentive for responsible
behavior by imposing stiff sanctions for
noncompliance. Enforcement has
contributed to the dramatic expansion
of environmental auditing measured in
numerous recent surveys. For example,
more than 90% of the corporate
respondents to a 1995 Price-Waterhouse
survey who conduct audits said that one
of the reasons they did so was to find
and correct violations before they were
found by government inspectors. (A
copy of the Price-Waterhouse survey is
contained in the Docket as document
VIII–A–76.)

At the same time, because government
resources are limited, maximum
compliance cannot be achieved without
active efforts by the regulated
community to police themselves. More
than half of the respondents to the same
1995 Price-Waterhouse survey said that
they would expand environmental
auditing in exchange for reduced
penalties for violations discovered and
corrected. While many companies
already audit or have compliance
management programs, EPA believes
that the incentives offered in this policy
will improve the frequency and quality
of these self-monitoring efforts.

D. Incentives for Self-Policing
Section C of EPA’s policy identifies

the major incentives that EPA will
provide to encourage self-policing, self-
disclosure, and prompt self-correction.
These include not seeking gravity-based
civil penalties or reducing them by
75%, declining to recommend criminal
prosecution for regulated entities that
self-police, and refraining from routine
requests for audits. (As noted in Section
C of the policy, EPA has refrained from
making routine requests for audit
reports since issuance of its 1986 policy
on environmental auditing.)

1. Eliminating Gravity-Based Penalties
Under Section C(1) of the policy, EPA

will not seek gravity-based penalties for
violations found through auditing that
are promptly disclosed and corrected.
Gravity-based penalties will also be
waived for violations found through any
documented procedure for self-policing,
where the company can show that it has

a compliance management program that
meets the criteria for due diligence in
Section B of the policy.

Gravity-based penalties (defined in
Section B of the policy) generally reflect
the seriousness of the violator’s
behavior. EPA has elected to waive such
penalties for violations discovered
through due diligence or environmental
audits, recognizing that these voluntary
efforts play a critical role in protecting
human health and the environment by
identifying, correcting and ultimately
preventing violations. All of the
conditions set forth in Section D, which
include prompt disclosure and
expeditious correction, must be satisfied
for gravity-based penalties to be waived.

As in the interim policy, EPA reserves
the right to collect any economic benefit
that may have been realized as a result
of noncompliance, even where
companies meet all other conditions of
the policy. Economic benefit may be
waived, however, where the Agency
determines that it is insignificant.

After considering public comment,
EPA has decided to retain the discretion
to recover economic benefit for two
reasons. First, it provides an incentive
to comply on time. Taxpayers expect to
pay interest or a penalty fee if their tax
payments are late; the same principle
should apply to corporations that have
delayed their investment in compliance.
Second, it is fair because it protects
responsible companies from being
undercut by their noncomplying
competitors, thereby preserving a level
playing field. The concept of recovering
economic benefit was supported in
public comments by many stakeholders,
including industry representatives (see,
e.g., Docket, II–F–39, II–F–28, and II–F–
18).

2. 75% Reduction of Gravity

The policy appropriately limits the
complete waiver of gravity-based civil
penalties to companies that meet the
higher standard of environmental
auditing or systematic compliance
management. However, to provide
additional encouragement for the kind
of self-policing that benefits the public,
gravity-based penalties will be reduced
by 75% for a violation that is
voluntarily discovered, promptly
disclosed and expeditiously corrected,
even if it was not found through an
environmental audit and the company
cannot document due diligence. EPA
expects that this will encourage
companies to come forward and work
with the Agency to resolve
environmental problems and begin to
develop an effective compliance
management program.

Gravity-based penalties will be
reduced 75% only where the company
meets all conditions in Sections D(2)
through D(9). EPA has eliminated
language from the interim policy
indicating that penalties may be
reduced ‘‘up to’’ 75% where ‘‘most’’
conditions are met, because the Agency
believes that all of the conditions in
D(2) through D(9) are reasonable and
essential to achieving compliance. This
change also responds to requests for
greater clarity and predictability.

3. No Recommendations for Criminal
Prosecution

EPA has never recommended criminal
prosecution of a regulated entity based
on voluntary disclosure of violations
discovered through audits and disclosed
to the government before an
investigation was already under way.
Thus, EPA will not recommend criminal
prosecution for a regulated entity that
uncovers violations through
environmental audits or due diligence,
promptly discloses and expeditiously
corrects those violations, and meets all
other conditions of Section D of the
policy.

This policy is limited to good actors,
and therefore has important limitations.
It will not apply, for example, where
corporate officials are consciously
involved in or willfully blind to
violations, or conceal or condone
noncompliance. Since the regulated
entity must satisfy all of the conditions
of Section D of the policy, violations
that caused serious harm or which may
pose imminent and substantial
endangerment to human health or the
environment are not covered by this
policy. Finally, EPA reserves the right to
recommend prosecution for the criminal
conduct of any culpable individual.

Even where all of the conditions of
this policy are not met, however, it is
important to remember that EPA may
decline to recommend prosecution of a
company or individual for many other
reasons under other Agency
enforcement policies. For example, the
Agency may decline to recommend
prosecution where there is no
significant harm or culpability and the
individual or corporate defendant has
cooperated fully.

Where a company has met the
conditions for avoiding a
recommendation for criminal
prosecution under this policy, it will
not face any civil liability for gravity-
based penalties. That is because the
same conditions for discovery,
disclosure, and correction apply in both
cases. This represents a clarification of
the interim policy, not a substantive
change.


