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the research effort, or to evaluate its potential
commercial utility;

(ii) are not materials generally
commercially available; and

(iii) were made under this contract by
Laboratory employees or through the use of
Laboratory research facilities.

(8) Bailment means any agreement in
which the Contractor permits the commercial
or non- commercial transfer of custody,
access or use of Laboratory Biological
Materials or Laboratory Tangible Research
Product for a specified purpose of technology
transfer or research and development,
including without limitation evaluation, and
without transferring ownership to the bailee.

(c) Allowable Costs.

(1) The Contractor shall establish and carry
out its technology transfer efforts through
appropriate organizational elements
consistent with the requirements for an
Office of Research and Technology
Applications (ORTA) pursuant to paragraphs
(b) and (c) of Section 11 of the Stevenson-
Wydler Technology Innovation Act of 1980,
as amended (15 U.S.C. 3710). The costs
associated with the conduct of technology
transfer through the ORTA including
activities associated with obtaining,
maintaining, licensing, and assigning
Intellectual Property rights, increasing the
potential for the transfer of technology, and
the widespread notice of technology transfer
opportunities, shall be deemed allowable
provided that such costs meet the other
requirements of the allowable costs
provisions of this Contract. In addition to any
separately designated funds, these costs in
any fiscal year shall not exceed an amount
equal to 0.5 percent of the operating funds
included in the Federal research and
development budget (including Work For
Others) of the Laboratory for that fiscal year
without written approval of the Contracting
Officer.

(2) The Contractor’s participation in
litigation to enforce or defend Intellectual
Property claims incurred in its technology
transfer efforts shall be as provided in the
clause entitled “‘Litigation and Claims’ of
this Contract.

(d) Conflicts of Interest—Technology
Transfer. The Contractor shall have
implementing procedures that seek to avoid
employee and organizational conflicts of
interest, or the appearance of conflicts of
interest, in the conduct of its technology
transfer activities. These procedures shall
apply to other persons participating in
Laboratory research or related technology
transfer activities. Such implementing
procedures shall be provided to the
Contracting Officer for review and approval
within sixty (60) days after execution of this
contract. The Contracting Officer shall have
thirty (30) days thereafter to approve or
require specific changes to such procedures.
Such implementing procedures shall include
procedures to:

(1) Inform employees of and require
conformance with standards of conduct and
integrity in connection with the CRADA
activity in accordance with the provisions of
paragraph (n)(5) of this clause;

(2) Review and approve employee
activities so as to avoid conflicts of interest

arising from commercial utilization activities
relating to Contractor-developed Intellectual
Property;

(3) Conduct work performed using
royalties so as to avoid interference with or
adverse effects on ongoing DOE projects and
programs;

(4) Conduct activities relating to
commercial utilization of Contractor-
developed Intellectual Property so as to avoid
interference with or adverse effects on user
facility or WFO activities of the Contractor;

(5) Conduct DOE-funded projects and
programs so as to avoid the appearance of
conflicts of interest or actual conflicts of
interest with non-Government funded work;

(6) Notify the Contracting Officer with
respect to any new work to be performed or
proposed to be performed under the Contract
for DOE or other Federal agencies where the
new work or proposal involves Intellectual
Property in which the Contractor has
obtained or intends to request or elect title;

(7) Except as provided elsewhere in this
Contract, obtain the approval of the
Contracting Officer for any licensing of or
assignment of title to Intellectual Property
rights by the Contractor to any business or
corporate affiliate of the Contractor;

(8) Obtain the approval of the Contracting
Officer prior to any assignment, exclusive
licensing, or option for exclusive licensing, of
Intellectual Property to any person who has
been a Laboratory employee within the
previous two years or to the company in
which he or she is a principal; and

(9) Notify non-Federal sponsors of WFO
activities, or non-Federal users of user
facilities, of any relevant Intellectual
Property interest of the Contractor prior to
execution of WFOs or user agreements.

(10) Notify DOE prior to evaluating a
proposal by a third party or DOE, when the
subject matter of the proposal involves an
elected or waived subject invention under
this contract or one in which the Contractor
intends to elect to retain title under this
contract.

(e) Fairness of Opportunity. In conducting
its technology transfer activities, the
Contractor shall prepare procedures and take
all reasonable measures to ensure widespread
notice of availability of technologies suited
for transfer and opportunities for exclusive
licensing and joint research arrangements.
The requirement to widely disseminate the
availability of technology transfer
opportunities does not apply to a specific
application originated outside of the
Laboratory and by entities other than the
Contractor.

(f) U.S. Industrial Competitiveness.

(1) In the interest of enhancing U.S.
Industrial Competitiveness, the Contractor
shall, in its licensing and assignments of
Intellectual Property, give preference in such
a manner as to enhance the accrual of
economic and technological benefits to the
U.S. domestic economy. The Contractor shall
consider the following factors in all of its
licensing and assignment decisions involving
Laboratory intellectual property where the
Laboratory obtains rights during the course of
the Contractor’s operation of the Laboratory
under this contract:

(i) whether any resulting design and
development will be performed in the United

States and whether resulting products,
embodying parts, including components
thereof, will be substantially manufactured in
the United States; or

(ii) (A) whether the proposed licensee or
assignee has a business unit located in the
United States and whether significant
economic and technical benefits will flow to
the United States as a result of the license or
assignment agreement; and

(B) in licensing any entity subject to the
control of a foreign company or government,
whether such foreign government permits
United States agencies, organizations or other
persons to enter into cooperative research
and development agreements and licensing
agreements, and has policies to protect
United States Intellectual Property rights.

(2) If the Contractor determines that neither
of the conditions in paragraphs (f)(1)(i) or (ii)
of this clause are likely to be fulfilled, the
Contractor, prior to entering into such an
agreement, must obtain the approval of the
Contracting Officer. The Contracting Officer
shall act on any such requests for approval
within thirty (30) days.

(3) The Contractor agrees to be bound by
the provisions of 35 U.S.C. 204 (Preference
for United States industry).

(9) Indemnity—Product Liability. In
entering into written technology transfer
agreements, including but not limited to,
research and development agreements,
licenses, assignments and CRADAs, the
Contractor agrees to include in such
agreements a requirement that the U.S.
Government and the Contractor, except for
any negligent acts or omissions of the
Contractor, be indemnified for all damages,
costs, and expenses, including attorneys’
fees, arising from personal injury or property
damage occurring as a result of the making,
using or selling of a product, process or
service by or on behalf of the Participant, its
assignees or licensees which was derived
from the work performed under the
agreement. The Contractor shall identify and
obtain the approval of the Contracting Officer
for any proposed exceptions to this
requirement such as where State or local law
expressly prohibit the Participant from
providing indemnification or where the
research results will be placed in the public
domain.

(h) Disposition of Income.

(1) Royalties or other income earned or
retained by the Contractor as a result of
performance of authorized technology
transfer activities herein shall be used by the
Contractor for scientific research,
development, technology transfer, and
education at the Laboratory, consistent with
the research and development mission and
objectives of the Laboratory and subject to
Section 12(b)(5) of the Stevenson-Wydler
Technology Innovation Act of 1980, as
amended (15 U.S.C. 3710a(b)(5)) and Chapter
38 of the Patent Laws (35 U.S.C. 200 et seq.)
as amended through the effective date of this
contract award or modification. If the net
amounts of such royalties and income
received from patent licensing after payment
of patenting costs, licensing costs, payments
to inventors and other expenses incidental to
the administration of Subject Inventions
during any fiscal year exceed 5 percent of the



