
66237Federal Register / Vol. 60, No. 245 / Thursday, December 21, 1995 / Proposed Rules

in the same manner as if the deemed
distribution were an actual distribution.

(c) Section 4980A. For purposes of
section 4980A, a deemed distribution
under section 72(p) is taken into
account in determining an individual’s
excess distributions, as provided in
§ 54.4981A–1T, Q&A a–8.

Q–12: Is a deemed distribution under
section 72(p) treated as an actual
distribution for purposes of the
qualification requirements of section
401, the distribution provisions of
section 402, or the distribution
restrictions of section 401(k)(2)(B) or
403(b)(11)?

A–12: No. Thus, for example, if a
participant in a money purchase plan
who is an active employee has a deemed
distribution under section 72(p), the
plan will not be considered to have
made an in-service distribution to the
participant in violation of the
qualification requirements applicable to
money purchase plans. Similarly, the
deemed distribution is not eligible to be
rolled over to an eligible retirement plan
and the participant is not eligible to
elect income averaging with respect to
the deemed distribution. See also
§§ 1.402(c)–2, Q&A–4(d) and § 1.401(k)–
1(d)(6)(ii).

Q–13: How does a reduction (offset) of
an account balance in order to repay a
plan loan differ from a deemed
distribution?

A–13: (a) Difference between deemed
distribution and plan loan offset
amount. (1) Loans to a participant from
a qualified employer plan can give rise
to two types of taxable distributions—

(i) A deemed distribution pursuant to
section 72(p); and

(ii) A distribution of an offset amount.
(2) As described in Q&A–4 of this

section, a deemed distribution occurs
when the requirements of Q&A–3 of this
section are not satisfied, either when the
loan is made or at a later time. A
deemed distribution is treated as a
distribution to the participant or
beneficiary only for certain tax purposes
and is not a distribution of the accrued
benefit. A distribution of a plan loan
offset amount (as defined in § 1.402(c)–
2, Q&A–9(b)) occurs when, under the
terms governing a plan loan, the accrued
benefit of the participant or beneficiary
is reduced (offset) in order to repay the
loan (including the enforcement of the
plan’s security interest in the accrued
benefit). A distribution of a plan loan
offset amount could occur in a variety
of circumstances, such as where the
terms governing the plan loan require
that, in the event of the participant’s
request for a distribution, a loan be
repaid immediately or treated as in
default.

(b) Plan loan offset. In the event of a
plan loan offset, the amount of the
account balance that is offset against the
loan is an actual distribution for
purposes of the Internal Revenue Code,
not a deemed distribution under section
72(p). Accordingly, a plan may be
prohibited from making such an offset
under the provisions of section 401(a),
401(k)(2)(B) or 403(b)(11) prohibiting or
limiting distributions to an active
employee. See § 1.402(c)–2, Q&A–9(c)
Example 6.

Q–14: How is the amount includible
in income as a result of a deemed
distribution under section 72(p)
required to be reported?

A–14: The amount includible in
income as a result of a deemed
distribution under section 72(p) is
required to be reported on Form 1099–
R (or any other form prescribed by the
Commissioner).

Q–15: What withholding rules apply
to plan loans?

A–15: To the extent that a loan, when
made, is a deemed distribution or an
account balance is reduced (offset) to
repay a loan, the amount includible in
income is subject to withholding. If a
deemed distribution of a loan or a loan
repayment by benefit offset results in
income at a date after the date the loan
is made, withholding is required only if
a transfer of cash or property (excluding
employer securities) is made to the
participant or beneficiary from the plan
at the same time. See §§ 35.3405–1(f)(4)
and 31.3405(c)–1, Q&A–9 and Q&A–11
of this chapter for further guidance on
withholding rules.

Q–16: If a loan fails to satisfy the
requirements of Q&A–3 of this section
and is a prohibited transaction under
section 4975, is the deemed distribution
of the loan under section 72(p) a
correction of the prohibited transaction?

A–16: A deemed distribution is not a
correction of a prohibited transaction
under section 4975. See §§ 141.4975–13
and 53.4941(e)–1(c)(1) of this chapter
for guidance concerning correction of a
prohibited transaction.

Q–17: What are the income tax
consequences if an amount is
transferred from a qualified employer
plan to a participant or beneficiary as a
loan, but there is an express or tacit
understanding that the loan will not be
repaid?

A–17: If there is an express or tacit
understanding that the loan will not be
repaid, or, for any reason, the
transaction does not create a debtor-
creditor relationship, then the amount
transferred is treated as an actual
distribution from the plan for purposes
of the Internal Revenue Code, and is not

treated as a loan or as a deemed
distribution under section 72(p).

Q–18: If a qualified employer plan
maintains a program to invest in
residential mortgages, are loans made
pursuant to the investment program
subject to section 72(p)?

A–18: Residential mortgage loans
made by a plan in the ordinary course
of an investment program are not
subject to section 72(p) if the property
acquired with the loans is the primary
security for such loans and the amount
loaned does not exceed the fair market
value of the property. An investment
program exists only if the plan has
established, in advance of a specific
investment under the program, that a
certain percentage or amount of plan
assets will be invested in residential
mortgages available to persons
purchasing the property who satisfy
commercially customary financial
criteria. Loans will not be considered as
made under an investment program if
the loans are only made available to, or
any loan is earmarked for, any person or
persons who are participants or
beneficiaries in the plan, or if such
loans mature upon a participant’s
termination from employment. In
addition, no loan that benefits an
officer, director, or owner of the
employer maintaining the plan, or his or
her beneficiaries, will be treated as
made under an investment program. No
inference should be drawn that a
transaction under such an investment
program is not a prohibited transaction
under section 503 or 4975 or is not a
violation of the applicable fiduciary
standards for an employee benefit plan,
so that such a loan could be a prohibited
transaction if it does not satisfy the
requirements of 29 CFR 2550.408b–1.

Q–19: When is the effective date of
these regulations?

A–19: This section applies to
assignments, pledges, and loans made
on or after the date that is three months
after the date of publication of the final
regulations in the Federal Register.
Margaret Milner Richardson,
Commissioner of Internal Revenue.
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