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has been distributed to the participant
or beneficiary) shall be considered a
loan made under a qualified employer
plan.

(b) Pledges and assignments. Under
section 72(p), if a participant or
beneficiary assigns or pledges (or agrees
to assign or pledge) any portion of his
or her interest in a qualified employer
plan as security for a loan, the portion
of the individual’s interest assigned or
pledged (or subject to an agreement to
assign or pledge) is treated as a loan
from the plan to the individual, with the
result that such portion is subject to the
deemed distribution rule described in
paragraph (a) of this Q&A-1. For
purposes of section 72(p), any
assignment or pledge of (or agreement to
assign or to pledge) by a participant or
beneficiary of any portion of his or her
interest in a contract that has been
purchased under a qualified employer
plan (including a contract that has been
distributed) shall be considered an
assignment or pledge of (or agreement to
assign or pledge) an interest in a
qualified employer plan. However, if all
or a portion of a participant’s or
beneficiary’s interest in a qualified
employer plan is pledged or assigned as
security for a loan from the plan to the
participant or the beneficiary, only the
amount of the loan received by the
participant or the beneficiary, not the
amount pledged or assigned, is treated
as a loan.

Q-2: What is a qualified employer
plan for purposes of section 72(p)?

A-2: For purposes of section 72(p), a
qualified employer plan means—

(a) A plan described in section 401(a)
which includes a trust exempt from tax
under section 501(a);

(b) An annuity plan described in
section 403(a);

(c) A plan under which amounts are
contributed by an individual’s employer
for an annuity contract described in
section 403(b);

(d) Any plan, whether or not
qualified, established and maintained
for its employees by the United States,
by a State or political subdivision
thereof, or by an agency or
instrumentality of the United States, a
State or a political subdivision of a
State; or

(e) Any plan which was (or was
determined to be) described in
paragraph (a), (b), (c), or (d) of this
Q&A-2.

Q-3: What requirements must be
satisfied in order for a loan to a
participant or beneficiary from a
qualified employer plan not to be a
deemed distribution?

A-3: (a) In general. A loan to a
participant or beneficiary from a

qualified employer plan will not be a
deemed distribution to the participant
or beneficiary if the loan satisfies the
repayment term requirement of section
72(p)(2)(B), the level amortization
requirement of section 72(p)(2)(C), and
the enforceable agreement requirement
of paragraph (b) of this Q&A-3, but only
to the extent the loan satisfies the
amount limitations of section
72(p)(2)(A).

(b) Enforceable agreement
requirement. A loan does not satisfy the
requirements of this paragraph unless
the loan is evidenced by a legally
enforceable agreement (which may
include more than one document) set
forth in writing or in such other form as
may be approved by the Commissioner,
and the terms of the agreement
demonstrate compliance with the
requirements of section 72(p)(2) and this
section. Thus, the agreement must
specify the amount of the loan, the term
of the loan, and the repayment
schedule.

Q—4: If a loan from a qualified
employer plan to a participant or
beneficiary fails to satisfy the
requirements of Q&A-3 of this section,
when does a deemed distribution occur?

A-4: (a) Deemed distribution. For
purposes of section 72, a deemed
distribution occurs at the first time that
the requirements of Q&A-3 of this
section are not satisfied, in form or in
operation, with respect to that amount.
This may occur at the time the loan is
made or at a later date. If the terms of
the loan do not require repayments that
satisfy the repayment term requirement
of section 72(p)(2)(B) or the level
amortization requirement of section
72(p)(2)(C), or the loan is not evidenced
by an enforceable agreement satisfying
the requirements of Q&A-3(b) of this
section, the entire amount of the loan is
a deemed distribution under section
72(p) at the time the loan is made. If the
loan satisfies the requirements of Q&A—
3 of this section except that the amount
loaned exceeds the limitations of
72(p)(2)(A), the amount of the loan in
excess of the applicable limitation is a
deemed distribution under section 72(p)
at the time the loan is made. If the loan
initially satisfies the requirements of
section 72(p)(2)(A), (B) and (C) and the
enforceable agreement requirement of
Q&A-3(b) of this section, but payments
are not made in accordance with the
terms applicable to the loan, a deemed
distribution occurs as a result of the
failure to make such payments. See
Q&A-10 of this section regarding when
such a deemed distribution occurs and
the amount thereof and Q&A-11 of this
section regarding the tax treatment of a
deemed distribution.

(b) Examples. The following examples
illustrate the rules in paragraph (a) of
this Q&A-4 and are based upon the
assumptions described in
ASSUMPTIONS FOR EXAMPLES:

Example 1. (a) A participant has a
nonforfeitable account balance of
$200,000 and receives $70,000 as a loan
repayable in level quarterly installments
over five years.

(b) Under section 72(p), the
participant has a deemed distribution of
$20,000 (the excess of $70,000 over
$50,000) at the time of the loan, because
the loan exceeds the $50,000 limit in
section 72(p)(2)(A)(i). The remaining
$50,000 is not a deemed distribution.

Example 2. (a) A participant with a
nonforfeitable account balance of
$30,000 borrows $20,000 as a loan
repayable in level monthly installments
over five years.

(b) Because the amount of the loan is
$5,000 more than 50% of the
participant’s nonforfeitable account
balance, the participant has a deemed
distribution of $5,000 at the time of the
loan. The remaining $15,000 is not a
deemed distribution. (Note also that, if
the loan is secured solely by the
participant’s account balance, the loan
may be a prohibited transaction under
section 4975 because the loan may not
satisfy 29 CFR § 2550.408b-1(f)(2)).

Example 3. (a) The nonforfeitable
account balance of a participant is
$100,000 and a $50,000 loan is made to
the participant repayable in level
quarterly installments over seven years.
The loan is not eligible for the section
72(p)(2)(B)(ii) exception for loans used
to acquire certain dwelling units.

(b) Because the repayment period
exceeds the maximum five-year period
in section 72(p)(2)(B)(i), the participant
has a deemed distribution of $50,000 at
the time the loan is made.

Example 4. (a) On August 1, 1998, a
participant has a nonforfeitable account
balance of $45,000 and borrows $20,000
from a plan to be repaid over five years
in level monthly installments due at the
end of each month. After making
monthly payments through July 1999,
the participant fails to make any of the
payments due thereafter.

(b) As a result of the failure to satisfy
the requirement that the loan be repaid
in level monthly installments, the
participant has a deemed distribution.
See Q&A-10(c) Example of this section
regarding when such a deemed
distribution occurs and the amount
thereof.

Q-5: What is a principal residence for
purposes of the exception in section
72(p)(2)(B)(ii) from the requirement that
a loan be repaid in five years?



