
65560 Federal Register / Vol. 60, No. 244 / Wednesday, December 20, 1995 / Rules and Regulations

determining whether benefits were
reasonably anticipated, it may be
appropriate to compare actual benefits
to anticipated benefits, as described in
paragraph (f)(3)(iv) of this section.

(2) Share of intangible development
costs—(i) In general. A controlled
participant’s share of intangible
development costs for a taxable year is
equal to its intangible development
costs for the taxable year (as defined in
paragraph (d) of this section), divided
by the sum of the intangible
development costs for the taxable year
(as defined in paragraph (d) of this
section) of all the controlled
participants.

(ii) Example. The following example
illustrates this paragraph (f)(2):

Example. (i) U.S. Parent (USP), Foreign
Subsidiary (FS), and Unrelated Third Party
(UTP) enter into a cost sharing arrangement
to develop new audio technology. In the first
year of the arrangement, the controlled
participants incur $2,250,000 in the
intangible development area, all of which is
incurred directly by USP. In the first year,
UTP makes a $250,000 cost sharing payment
to USP, and FS makes a $800,000 cost
sharing payment to USP, under the terms of
the arrangement. For that year, the intangible
development costs borne by USP are
$1,200,000 (its $2,250,000 intangible
development costs directly incurred, minus
the cost sharing payments it receives of
$250,000 from UTP and $800,000 from FS);
the intangible development costs borne by FS
are $800,000 (its cost sharing payment); and
the intangible development costs borne by all
of the controlled participants are $2,000,000
(the sum of the intangible development costs
borne by USP and FS of $1,200,000 and
$800,000, respectively). Thus, for the first
year, USP’s share of intangible development
costs is 60% ($1,200,000 divided by
$2,000,000), and FS’s share of intangible
development costs is 40% ($800,000 divided
by $2,000,000).

(ii) For purposes of determining whether a
cost allocation authorized by paragraph
§ 1.482–7(a)(2) is appropriate for the first
year, the district director must compare
USP’s and FS’s shares of intangible
development costs for that year to their
shares of reasonably anticipated benefits. See
paragraph (f)(3) of this section.

(3) Share of reasonably anticipated
benefits—(i) In general. A controlled
participant’s share of reasonably
anticipated benefits under a qualified
cost sharing arrangement is equal to its
reasonably anticipated benefits (as
defined in paragraph (e)(2) of this
section), divided by the sum of the
reasonably anticipated benefits (as
defined in paragraph (e)(2) of this
section) of all the controlled
participants. The anticipated benefits of
an uncontrolled participant will not be
included for purposes of determining
each controlled participant’s share of
anticipated benefits. A controlled

participant’s share of reasonably
anticipated benefits will be determined
using the most reliable estimate of
reasonably anticipated benefits. In
determining which of two or more
available estimates is most reliable, the
quality of the data and assumptions
used in the analysis must be taken into
account, consistent with § 1.482–
1(c)(2)(ii) (Data and assumptions). Thus,
the reliability of an estimate will
depend largely on the completeness and
accuracy of the data, the soundness of
the assumptions, and the relative effects
of particular deficiencies in data or
assumptions on different estimates. If
two estimates are equally reliable, no
adjustment should be made based on
differences in the results. The following
factors will be particularly relevant in
determining the reliability of an
estimate of anticipated benefits—

(A) The reliability of the basis used
for measuring benefits, as described in
paragraph (f)(3)(ii) of this section; and

(B) The reliability of the projections
used to estimate benefits, as described
in paragraph (f)(3)(iv) of this section.

(ii) Measure of benefits. In order to
estimate a controlled participant’s share
of anticipated benefits from covered
intangibles, the amount of benefits that
each of the controlled participants is
reasonably anticipated to derive from
covered intangibles must be measured
on a basis that is consistent for all such
participants. See paragraph (f)(3)(iii)(E),
Example 8, of this section. Anticipated
benefits are measured either on a direct
basis, by reference to estimated
additional income to be generated or
costs to be saved by the use of covered
intangibles, or on an indirect basis, by
reference to certain measurements that
reasonably can be assumed to be related
to income generated or costs saved.
Such indirect bases of measurement of
anticipated benefits are described in
paragraph (f)(3)(iii) of this section. A
controlled participant’s anticipated
benefits must be measured on the most
reliable basis, whether direct or indirect.
In determining which of two bases of
measurement of reasonably anticipated
benefits is most reliable, the factors set
forth in § 1.482–1(c)(2)(ii) (Data and
assumptions) must be taken into
account. It normally will be expected
that the basis that provided the most
reliable estimate for a particular year
will continue to provide the most
reliable estimate in subsequent years,
absent a material change in the factors
that affect the reliability of the estimate.
Regardless of whether a direct or
indirect basis of measurement is used,
adjustments may be required to account
for material differences in the activities
that controlled participants undertake to

exploit their interests in covered
intangibles. See Example 6 of paragraph
(f)(3)(iii)(E) of this section.

(iii) Indirect bases for measuring
anticipated benefits. Indirect bases for
measuring anticipated benefits from
participation in a qualified cost sharing
arrangement include the following:

(A) Units used, produced or sold.
Units of items used, produced or sold by
each controlled participant in the
business activities in which covered
intangibles are exploited may be used as
an indirect basis for measuring its
anticipated benefits. This basis of
measurement will be more reliable to
the extent that each controlled
participant is expected to have a similar
increase in net profit or decrease in net
loss attributable to the covered
intangibles per unit of the item or items
used, produced or sold. This
circumstance is most likely to arise
when the covered intangibles are
exploited by the controlled participants
in the use, production or sale of
substantially uniform items under
similar economic conditions.

(B) Sales. Sales by each controlled
participant in the business activities in
which covered intangibles are exploited
may be used as an indirect basis for
measuring its anticipated benefits. This
basis of measurement will be more
reliable to the extent that each
controlled participant is expected to
have a similar increase in net profit or
decrease in net loss attributable to
covered intangibles per dollar of sales.
This circumstance is most likely to arise
if the costs of exploiting covered
intangibles are not substantial relative to
the revenues generated, or if the
principal effect of using covered
intangibles is to increase the controlled
participants’ revenues (e.g., through a
price premium on the products they
sell) without affecting their costs
substantially. Sales by each controlled
participant are unlikely to provide a
reliable basis for measuring benefits
unless each controlled participant
operates at the same market level (e.g.,
manufacturing, distribution, etc.).

(C) Operating profit. Operating profit
of each controlled participant from the
activities in which covered intangibles
are exploited may be used as an indirect
basis for measuring its anticipated
benefits. This basis of measurement will
be more reliable to the extent that such
profit is largely attributable to the use of
covered intangibles, or if the share of
profits attributable to the use of covered
intangibles is expected to be similar for
each controlled participant. This
circumstance is most likely to arise
when covered intangibles are integral to
the activity that generates the profit and


