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performance goal are adequately
disclosed to shareholders is determined
under the same standards as apply
under the Exchange Act.

(vi) Frequency of disclosure. Once the
material terms of a performance goal are
disclosed to and approved by
shareholders, no additional disclosure
or approval is required unless the
compensation committee changes the
material terms of the performance goal.
If, however, the compensation
committee has authority to change the
targets under a performance goal after
shareholder approval of the goal,
material terms of the performance goal
must be disclosed to and reapproved by
shareholders no later than the first
shareholder meeting that occurs in the
fifth year following the year in which
shareholders previously approved the
performance goal.

(vii) Shareholder vote. For purposes
of this paragraph (e)(4), the material
terms of a performance goal are
approved by shareholders if, in a
separate vote, a majority of the votes
cast on the issue (including abstentions
to the extent abstentions are counted as
voting under applicable state law) are
cast in favor of approval.

(viii) Members of affiliated group. For
purposes of this paragraph (e)(4), the
shareholders of the publicly held
member of the affiliated group are
treated as the shareholders of all
members of the affiliated group.

(ix) Examples. This paragraph (e)(4)
may be illustrated by the following
examples:

Example 1. Corporation X adopts a plan
that will pay a specified class of its
executives an annual cash bonus based on
the overall increase in corporate sales during
the year. Under the terms of the plan, the
cash bonus of each executive equals $100,000
multiplied by the number of percentage
points by which sales increase in the current
year when compared to the prior year.
Corporation X discloses to its shareholders
prior to the vote both the class of executives
eligible to receive awards and the annual
formula of $100,000 multiplied by the
percentage increase in sales. This disclosure
meets the requirements of this paragraph
(e)(4). Because the compensation committee
does not have the authority to establish a
different target under the plan, Corporation X
need not redisclose to its shareholders and
obtain their reapproval of the material terms
of the plan until those material terms are
changed.

Example 2. The facts are the same as in
Example 1 except that Corporation X
discloses only that bonuses will be paid on
the basis of the annual increase in sales. This
disclosure does not meet the requirements of
this paragraph (e)(4) because it does not
include the formula for calculating the
compensation or a maximum amount of
compensation to be paid if the performance
goal is satisfied.

Example 3. Corporation Y adopts an
incentive compensation plan in 1995 that
will pay a specified class of its executives a
bonus every 3 years based on the following
3 factors: increases in earnings per share,
reduction in costs for specified divisions, and
increases in sales by specified divisions. The
bonus is payable in cash or in Corporation Y
stock, at the option of the executive. Under
the terms of the plan, prior to the beginning
of each 3-year period, the compensation
committee determines the specific targets
under each of the three factors (i.e., the
amount of the increase in earnings per share,
the reduction in costs, and the amount of
sales) that must be met in order for the
executives to receive a bonus. Under the
terms of the plan, the compensation
committee retains the discretion to determine
whether a bonus will be paid under any one
of the goals. The terms of the plan also
specify that no executive may receive a
bonus in excess of $1,500,000 for any 3-year
period. To satisfy the requirements of this
paragraph (e)(4), Corporation Y obtains
shareholder approval of the plan at its 1995
annual shareholder meeting. In the proxy
statement issued to shareholders,
Corporation Y need not disclose to
shareholders the specific targets that are set
by the compensation committee. However,
Corporation Y must disclose that bonuses are
paid on the basis of earnings per share,
reductions in costs, and increases in sales of
specified divisions. Corporation Y also must
disclose the maximum amount of
compensation that any executive may receive
under the plan is $1,500,000 per 3-year
period. Unless changes in the material terms
of the plan are made earlier, Corporation Y
need not disclose the material terms of the
plan to the shareholders and obtain their
reapproval until the first shareholders’
meeting held in 2000.

Example 4. The same facts as in Example
3, except that prior to the beginning of the
second 3-year period, the compensation
committee determines that different targets
will be set under the plan for that period
with regard to all three of the performance
criteria (i.e., earnings per share, reductions in
costs, and increases in sales). In addition, the
compensation committee raises the
maximum dollar amount that can be paid
under the plan for a 3-year period to
$2,000,000. The increase in the maximum
dollar amount of compensation under the
plan is a changed material term. Thus, to
satisfy the requirements of this paragraph
(e)(4), Corporation Y must disclose to and
obtain approval by the shareholders of the
plan as amended.

Example 5. In 1998, Corporation Z
establishes a plan under which a specified
group of executives will receive a cash bonus
not to exceed $750,000 each if a new product
that has been in development is completed
and ready for sale to customers by January 1,
2000. Although the completion of the new
product is a material term of the performance
goal under this paragraph (e)(4), the
compensation committee determines that the
disclosure to shareholders of the performance
goal would adversely affect Corporation Z
because its competitors would be made
aware of the existence and timing of its new

product. In this case, the requirements of this
paragraph (e)(4) are satisfied if all other
material terms, including the maximum
amount of compensation, are disclosed and
the disclosure affirmatively states that the
terms of the performance goal are not being
disclosed because the compensation
committee has determined that those terms
include confidential information, the
disclosure of which would adversely affect
Corporation Z.

(5) Compensation committee
certification. The compensation
committee must certify in writing prior
to payment of the compensation that the
performance goals and any other
material terms were in fact satisfied. For
this purpose, approved minutes of the
compensation committee meeting in
which the certification is made are
treated as a written certification.
Certification by the compensation
committee is not required for
compensation that is attributable solely
to the increase in the stock of the
publicly held corporation.

(f) Companies that become publicly
held, spinoffs, and similar
transactions—(1) In general. In the case
of a corporation that was not a publicly
held corporation and then becomes a
publicly held corporation, the
deduction limit of paragraph (b) of this
section does not apply to any
remuneration paid pursuant to a
compensation plan or agreement that
existed during the period in which the
corporation was not publicly held.
However, in the case of such a
corporation that becomes publicly held
in connection with an initial public
offering, this relief applies only to the
extent that the prospectus
accompanying the initial public offering
disclosed information concerning those
plans or agreements that satisfied all
applicable securities laws then in effect.
In accordance with paragraph (c)(1)(ii)
of this section, a corporation that is a
member of an affiliated group that
includes a publicly held corporation is
considered publicly held and, therefore,
cannot rely on this paragraph (f)(1).

(2) Reliance period. Paragraph (f)(1) of
this section may be relied upon until the
earliest of—

(i) The expiration of the plan or
agreement;

(ii) The material modification of the
plan or agreement, within the meaning
of paragraph (h)(1)(iii) of this section;

(iii) The issuance of all employer
stock and other compensation that has
been allocated under the plan; or

(iv) The first meeting of shareholders
at which directors are to be elected that
occurs after the close of the third
calendar year following the calendar
year in which the initial public offering


