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preestablished, objective performance
goals. A performance goal is considered
preestablished if it is established in
writing by the compensation committee
not later than 90 days after the
commencement of the period of service
to which the performance goal relates,
provided that the outcome is
substantially uncertain at the time the
compensation committee actually
establishes the goal. However, in no
event will a performance goal be
considered to be preestablished if it is
established after 25 percent of the
period of service (as scheduled in good
faith at the time the goal is established)
has elapsed. A performance goal is
objective if a third party having
knowledge of the relevant facts could
determine whether the goal is met.
Performance goals can be based on one
or more business criteria that apply to
the individual, a business unit, or the
corporation as a whole. Such business
criteria could include, for example,
stock price, market share, sales, earnings
per share, return on equity, or costs. A
performance goal need not, however, be
based upon an increase or positive
result under a business criterion and
could include, for example, maintaining
the status quo or limiting economic
losses (measured, in each case, by
reference to a specific business
criterion). A performance goal does not
include the mere continued
employment of the covered employee.
Thus, a vesting provision based solely
on continued employment would not
constitute a performance goal. See
paragraph (e)(2)(vi) of this section for
rules on compensation that is based on
an increase in the price of stock.

(ii) Objective compensation formula.
A preestablished performance goal must
state, in terms of an objective formula or
standard, the method for computing the
amount of compensation payable to the
employee if the goal is attained. A
formula or standard is objective if a
third party having knowledge of the
relevant performance results could
calculate the amount to be paid to the
employee. In addition, a formula or
standard must specify the individual
employees or class of employees to
which it applies.

(iii) Discretion.
(A) The terms of an objective formula

or standard must preclude discretion to
increase the amount of compensation
payable that would otherwise be due
upon attainment of the goal. A
performance goal is not discretionary for
purposes of this paragraph (e)(2)(iii)
merely because the compensation
committee reduces or eliminates the
compensation or other economic benefit
that was due upon attainment of the

goal. However, the exercise of negative
discretion with respect to one employee
is not permitted to result in an increase
in the amount payable to another
employee. Thus, for example, in the
case of a bonus pool, if the amount
payable to each employee is stated in
terms of a percentage of the pool, the
sum of these individual percentages of
the pool is not permitted to exceed 100
percent. If the terms of an objective
formula or standard fail to preclude
discretion to increase the amount of
compensation merely because the
amount of compensation to be paid
upon attainment of the performance
goal is based, in whole or in part, on a
percentage of salary or base pay and the
dollar amount of the salary or base pay
is not fixed at the time the performance
goal is established, then the objective
formula or standard will not be
considered discretionary for purposes of
this paragraph (e)(2)(iii) if the maximum
dollar amount to be paid is fixed at that
time.

(B) If compensation is payable upon
or after the attainment of a performance
goal, and a change is made to accelerate
the payment of compensation to an
earlier date after the attainment of the
goal, the change will be treated as an
increase in the amount of compensation,
unless the amount of compensation paid
is discounted to reasonably reflect the
time value of money. If compensation is
payable upon or after the attainment of
a performance goal, and a change is
made to defer the payment of
compensation to a later date, any
amount paid in excess of the amount
that was originally owed to the
employee will not be treated as an
increase in the amount of compensation
if the additional amount is based either
on a reasonable rate of interest or on one
or more predetermined actual
investments (whether or not assets
associated with the amount originally
owed are actually invested therein) such
that the amount payable by the
employer at the later date will be based
on the actual rate of return of a specific
investment (including any decrease as
well as any increase in the value of an
investment). If compensation is payable
in the form of property, a change in the
timing of the transfer of that property
after the attainment of the goal will not
be treated as an increase in the amount
of compensation for purposes of this
paragraph (e)(2)(iii). Thus, for example,
if the terms of a stock grant provide for
stock to be transferred after the
attainment of a performance goal and
the transfer of the stock also is subject
to a vesting schedule, a change in the
vesting schedule that either accelerates

or defers the transfer of stock will not
be treated as an increase in the amount
of compensation payable under the
performance goal.

(C) Compensation attributable to a
stock option, stock appreciation right, or
other stock-based compensation does
not fail to satisfy the requirements of
this paragraph (e)(2) to the extent that a
change in the grant or award is made to
reflect a change in corporate
capitalization, such as a stock split or
dividend, or a corporate transaction,
such as any merger of a corporation into
another corporation, any consolidation
of two or more corporations into another
corporation, any separation of a
corporation (including a spinoff or other
distribution of stock or property by a
corporation), any reorganization of a
corporation (whether or not such
reorganization comes within the
definition of such term in section 368),
or any partial or complete liquidation by
a corporation.

(iv) Grant-by-grant determination.
The determination of whether
compensation satisfies the requirements
of this paragraph (e)(2) generally shall
be made on a grant-by-grant basis. Thus,
for example, whether compensation
attributable to a stock option grant
satisfies the requirements of this
paragraph (e)(2) generally is determined
on the basis of the particular grant made
and without regard to the terms of any
other option grant, or other grant of
compensation, to the same or another
employee. As a further example, except
as provided in paragraph (e)(2)(vi),
whether a grant of restricted stock or
other stock-based compensation satisfies
the requirements of this paragraph (e)(2)
is determined without regard to whether
dividends, dividend equivalents, or
other similar distributions with respect
to stock, on such stock-based
compensation are payable prior to the
attainment of the performance goal.
Dividends, dividend equivalents, or
other similar distributions with respect
to stock that are treated as separate
grants under this paragraph (e)(2)(iv) are
not performance-based compensation
unless they separately satisfy the
requirements of this paragraph (e)(2).

(v) Compensation contingent upon
attainment of performance goal.
Compensation does not satisfy the
requirements of this paragraph (e)(2) if
the facts and circumstances indicate
that the employee would receive all or
part of the compensation regardless of
whether the performance goal is
attained. Thus, if the payment of
compensation under a grant or award is
only nominally or partially contingent
on attaining a performance goal, none of
the compensation payable under the


