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incur greater total expenses, and this
would be disclosed in a written
statement to the Funds.

7. Applicants represent that
investments in the Fund by the Plans
would provide the plans with several
benefits that are not presently available
with the Account. The Plan participants
would enjoy the protections of the
Securities Act and the Act. In addition,
investment of Plan assets in the Fund
allows the Plan’s participants and
sponsors to monitor more easily the
performance of their investments, as
information concerning the investment
performance of the Fund generally
would be available in daily newspapers.

Applicants’ Legal Analysis

1. Section 17(a) of the Act, in relevant
part, prohibits an affiliated person of a
registered investment company, or an
affiliated person of such person, acting
as principal, from selling to or
purchasing from such investment
company any security or other property.
Section 2(a)(3) of the Act, in relevant
part, defines “affiliated person’ to
include: (a) Any person directly or
indirectly owning, controlling, or
holding with the power to vote, 5% or
more of the outstanding voting
securities of such other person; (b) any
person directly or indirectly controlling,
controlled by, or under common control
with, such other person; and (c) if such
other person is an investment company,
any investment adviser thereof.

2. Although the SEC has taken a no-
action position with respect to certain
collective investment fund conversions,
that position is conditioned on affiliated
persons, or second-tier affiliates, of the
Fund having no beneficial interest in
the proposed transactions. Federated
Investors (pub. avail. April 21, 1994). In
the case of the EAI Plan, the transaction
involves assets belonging to an
employee benefit plan established for
employees of EAI or other affiliated
persons that could be considered
second-tier affiliates of the Fund. In the
case of the Harding Plan and Stockwood
Plan, the transactions involve assets
belonging to employee benefit plans
with trustees, officers, employees, and/
or affiliates of the sponsoring entities
having a greater than five percent
ownership interest in EAI. Applicants
request an exemptive order to permit
the Fund to accept in-kind transfers of
the assets of the Affiliated Plans.

3. Section 17(b) provides that the SEC
shall exempt a proposed transaction
from section 17(a) if evidence
establishes that: (a) The terms of the
proposed transaction are reasonable and
fair and do not involve overreaching; (b)
the proposed transaction is consistent

with the policies of the registered

investment company involved; and (c)
the proposed transaction is consistent
with the general provisions of the Act.

4. Applicants represent that the
proposed transactions meet the
requirements of section 17(b). Because
the value of the shares each Plan
receives in the Fund would be equal to
fair market value of that Plan’s pro rata
share of assets in the Account,
applicants represent that the
transactions are fair to all involved and
do not involve overreaching on the part
of any person. In addition, applicants
represent that because the investment
policies and objectives of the Fund are
identical to those of the Account, the
transactions would be consistent with
the portfolio objectives and policy of the
Fund. Because the transactions would
bring the Plans’ investments under the
supervision of the SEC, applicants
represent that the transactions would be
consistent with the provisions of the
Act.

5. Applicants represent that the
proposed transactions would comply
with rule 17a—7 under the Act in most
respects. Rule 17a—7 exempts certain
purchase and sale transactions
otherwise prohibited by section 17(a) if,
among other requirements, the
transactions are affected at an
“independent market price” and the
investment company’s board of
directors reviews the transactions for
fairness. Applicants would comply with
rule 17a—7 to the extent possible, as
stated in the conditions to the requested
order.

6. Section 17(d) prohibits an affiliated
person of a registered investment
company, or an affiliated person of such
person, acting as principal, from
effecting any transaction in which such
investment company is a joint, or joint
and several, participant with such
person in contravention of SEC rules
and regulations. Rule 17d-1 under the
Act provides that no joint transaction
covered by the rule may be
consummated unless the SEC issues an
order upon application. In passing upon
such applications, the SEC considers
whether participation by a registered
investment company is consistent with
the provisions, policies, and purposes of
the Act, and is not on a basis less
advantageous than that of other
participants.

7. Because EAI, as sponsor of the EAI
Plan, may have legal title to the EAI
Plan’s assets invested in the Account,
EAI may be viewed as acting as a
principal in the proposed transactions.
Applicants represent that, since the
fiduciaries of each Plan would make an
independent determination as to

whether to invest in the Fund and assets
used to purchase shares of the Fund
would be valued at current market
prices, the terms received by the
Affiliated Plans would not be more or
less advantageous than those available
to other investors. In addition, as
discussed previously, applicants
represent that the transactions would be
consistent with the Act and the rules
thereunder.

Applicants’ Conditions

Applicants agree that the order
granting the requested relief shall be
subject to the following conditions:

1. The purchase transactions will
comply with the provisions of rule 17a—
7(b)—(f). . .

2. The purchase transactions will not
occur unless and until the Board of
Trustees of the Fund (including a
majority of Trustees that are not
interested persons of the Fund) and the
Plans’ fiduciaries (or, in the case of the
Affiliated Plans, parties independent of
EAI) find that the transactions are in the
best interest of the Fund and the Plans,
respectively. In the case of the Fund,
this determination and the basis on
which it is made will be recorded fully
in the records of the Fund.

For the Commission, by the Division of

Investment Management, pursuant to
delegated authority.

Margaret H. McFarland,

Deputy Secretary.
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1*Successors in interest” is herein limited to
entities that result from a reorganization into
another jurisdiction or a change in the type of
business organization.



