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typically carry out, the list was not
exhaustive. In individual cases, it might
be difficult to determine, by referring to
§ 405.521, whether a physician in a
teaching setting is the ‘‘attending
physician’’ for a Medicare patient. It
might be necessary for the carrier to
review hospital charts to see if the
attending physician requirements were
met; however, the involvement of the
teaching physician in individual
services was often unclear from a review
of the charts.

It became apparent, shortly after the
former §§ 405.520 and 405.521 were
issued, that some Medicare carriers
were paying charges for physician
services in some teaching hospitals,
even though interns and residents were
primarily responsible for the care of the
patients. The physicians who were
billing for these services were often
assuming only limited responsibility for
the medical management of the patients’
treatment. It also became clear that some
physicians were submitting charges for
services furnished to Medicare patients
even though non-Medicare patients
were not billed for similar services, and
patients generally were not obligated to
pay for those physician services.

In April 1969, those problems led to
the issuance of Intermediary Letter 372,
which set forth specific conditions that
physicians in teaching settings were
required to meet to be considered
attending physicians and, thus, qualify
to charge the carrier for services in
which they involved residents. It also
specified how carriers were required to
determine the reasonable charges for
these services. Although Intermediary
Letter 372, which was still in effect at
the time of the publication of the
proposed rule, provided guidance to
Medicare carriers and intermediaries on
payment for these services, it was not
applied uniformly by all Medicare
carriers.

(2) 1972 Amendments

On October 30, 1972, the Congress
amended the Act to provide rules on
payment for physician services (as
distinguished from the services of
interns and residents) furnished in
teaching hospitals. Section 227 of the
Social Security Amendments of 1972
(Pub. L. 92–603) amended section
1861(b) of the Act to require that
Medicare treat those services as hospital
services and pay for them on a
reasonable cost basis, except under
certain specific circumstances. Section
227 also made certain incentives
available to hospitals that elected to be
paid for physician services on a
reasonable cost basis.

In subsequent legislation (section 15
of Pub. L. 93–233, enacted on December
31, 1973, and section 7 of the End-Stage
Renal Disease Program Amendments of
1978 (Pub. L. 95–292), enacted on June
13, 1978), the Congress deferred
implementation of all provisions of
section 227 of the 1972 amendments
except for the incentives to elect
reasonable cost payment for physician
direct medical and surgical services.
The cost reimbursement provisions
were implemented through former
§ 405.465, as published in a final rule on
August 8, 1975 (40 FR 33440). The
statutory provisions for which the
Congress deferred implementation were
eventually replaced by new provisions
passed by the Congress in ORA 1980.
ORA 1980 reaffirmed, but did not
otherwise affect, the provisions of
section 227 of the 1972 amendments
authorizing cost reimbursement
incentives.

(3) ORA 1980

Section 948 of ORA 1980 made
several important changes in the
sections of the Medicare statute that
address payment for physician services
in teaching hospitals. Specifically,
section 948—

• Repealed the provisions of the 1972
Amendments that required Medicare to
pay for those services (with certain
exceptions) on a reasonable cost basis;

• Amended section 1861(b) of the Act
to allow hospitals with approved
teaching programs to elect to be paid on
a reasonable cost basis for physician
direct medical and surgical services
furnished to their Medicare patients and
for the supervision of interns and
residents in the care of individual
patients if all physicians in the hospital
agree not to bill charges for their
services furnished to Medicare patients;
and

• Added section 1842(b)(6) of the Act
(now section 1842(b)(7)) to specify the
conditions that must be met to permit
payment under Part B for physician
services in teaching hospitals that do
not elect cost reimbursement, and to
provide special payment rules for
determining the customary charges
applicable in this situation.

In the Conference Report
accompanying ORA 1980 (H.R. Rep. No.
1479, 96th Cong., 2d Sess. 145 (1980)),
the Conference Committee stated that its
intention was to permit payment for
physician services in a teaching hospital
on a reasonable charge basis only if the
physician is the patient’s ‘‘attending
physician.’’ The conferees also endorsed
the attending physician criteria in
Intermediary Letter 372.

The Conference Report further stated
that ‘‘[t]he conferees intend (without
precluding reasonable changes in the
future) that in determining the amount
payable on a charge basis under
Medicare Part B for services of
physicians in teaching hospitals, the
policies contained in Intermediary
Letter 372 should be generally followed
where these are not inconsistent with
the provisions of the conference
agreement.’’ Ibid. p. 146.

(4) DEFRA 1984
Subsequently, section 2307(a) of

DEFRA 1984 further amended section
1842(b)(7) of the Act concerning
conditions for payment for physician
services furnished in teaching hospitals
that do not elect cost reimbursement.
Section 2307(a) was later amended by
sections 3(b) (5) and (6) of the DEFRA
Technical Amendments (Public Law
98–617), enacted on November 8, 1984.
As revised, section 1842(b)(7) of the Act
(which was redesignated from section
1842(b)(6) of the Act by section 2306 of
DEFRA ’84) provided that—

• The customary charge of a
physician qualifying as a teaching
physician is set no lower than 85
percent of the prevailing charge paid for
similar services in the same locality;
and

• If all the teaching physicians in a
teaching hospital agree to accept
assignment for all the services they
furnish to Medicare patients in that
hospital, the customary charge is set at
90 percent of the prevailing charge paid
for similar services in the same locality.

(5) 1989 Proposed Rule
On February 7, 1989, we published a

proposed rule that would have
implemented the teaching physician
payment provisions of both ORA 1980
and DEFRA 1984 (54 FR 5946). In that
document, we proposed the following
changes relating to teaching physicians:

• Revise the regulations governing the
conditions under which Medicare
payment is made for the services of
physicians in teaching settings and
implement a special methodology for
determining customary charges for the
services of teaching physicians.

• Revise the regulations governing
Medicare payment to providers for
compensation paid to physicians who
furnish services that are of general
benefit to patients in the provider.

That proposed rule was never
published in final because legislation
enacted in 1989 and 1990 that mandated
the implementation of the Medicare
physician fee schedule had the effect of
replacing the payment methodology of
the proposed rule.


