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In light of the Federal Circuit’s
decision in Federal Mogul v. United
States, CAFC No. 94-1097, the
Department has changed its treatment of
home market consumption taxes. Where
merchandise exported to the United
States is exempt from the consumption
tax, the Department will add to the U.S.
price the absolute amount of such taxes
charged on the comparison sales in the
home market. This is the same
methodology that the Department
adopted following the decision of the
Federal Circuit in Zenith v. United
States, 988 F. 2d 1573, 1582 (1993), and
which was suggested by that court in
footnote 4 of its decision. The Court of
International Trade (CIT) overturned
this methodology in Federal Mogul v.
United States, 834 F. Supp. 1391 (1993),
and the Department acquiesced in the
CIT’s decision. The Department then
followed the CIT’s preferred
methodology, which was to calculate
the tax to be added to U.S. price by
multiplying the adjusted U.S. price by
the foreign market tax rate; the
Department made adjustments to this
amount so that the tax adjustment
would not alter a ““zero” pre-tax
dumping assessment.

The foreign exporters in the Federal
Mogul case, however, appealed that
decision to the Federal Circuit, which
reversed the CIT and held that the
statute did not preclude the Department
from using the “Zenith footnote 4”
methodology to calculate tax-neutral
dumping assessments (i.e., assessments
that are unaffected by the existence or
amount of home market consumption
taxes). Moreover, the Federal Circuit
recognized that certain international
agreements of the United States, in
particular the General Agreement on
Tariffs and Trade (GATT) and the Tokyo
Round Antidumping Code, required the
calculation of tax-neutral dumping
assessments. The Federal Circuit
remanded the case to the CIT with
instructions to direct the Department to
determine which tax methodology it
will employ.

The Department has determined that
the “Zenith footnote 4” methodology
should be used. First, as the Department
has explained in humerous
administrative determinations and court
filings over the past decade, and as the
Federal Circuit has now recognized,
Article VI of the GATT and Article 2 of
the Tokyo Round Antidumping Code
required that dumping assessments be
tax-neutral. This requirement continues
under the new Agreement on
Implementation of Article VI of the
General Agreement on Tariffs and
Trade. Second, the Uruguay Round
Agreements Act (URAA) explicitly

amended the antidumping law to
remove consumption taxes from the
home market price and to eliminate the
addition of taxes to U.S. price, so that
no consumption tax is included in the
price in either market. The Statement of
Administrative Action (p. 159)
explicitly states that this change was
intended to result in tax neutrality.

While the “Zenith footnote 4”
methodology is slightly different from
the URAA methodology, in that section
772(d)(2)(C) of the pre-URAA law
required that the tax be added to U.S.
price rather than subtracted from home
market price, it does result in tax-
neutral duty assessments. In sum, the
Department has elected to treat
consumption taxes in a manner
consistent with its longstanding policy
of tax-neutrality and with the GATT.

With respect to subject merchandise
to which value was added in the United
States prior to sale to unrelated U.S.
customers, e.g., parts of bearings that
were imported and further processed
into finished bearings by U.S. affiliates
of foreign exporters, we deducted any
increased value in accordance with
section 772(e)(3) of the Tariff Act.

Those bearings which are otherwise
subject to the order that are imported
into the United States and incorporated
into nonbearing products by or for the
exporter, and which collectively
comprise less than one percent of the
value of the finished products sold to
unrelated customers in the United
States are not subject to the assessment
of antidumping duties (see Antifriction
Bearings (Other Than Tapered Roller
Bearings) and Parts Thereof from the
Federal Republic of Germany; Final
Results of Antidumping Duty
Administrative Review, 56 FR 31694
(July 11, 1991) (AFBs 1)). In Roller
Chain, Other Than Bicycle, from Japan
48 FR 51801 (November 14, 1983), roller
chain, which was subject to an
antidumping duty finding, was
imported by a related party and
incorporated into finished motorcycles.
The finished motorcycles were the first
products sold by the exporter to
unrelated purchasers in the United
States. Because the roller chain did not
constitute a significant percentage of the
value of the completed product, the
Department found that a USP could not
reasonably be determined for the roller
chain. The Department, therefore, did
not assess antidumping duties on these
transactions. We have applied this same
principle to these reviews.

Foreign Market Value

The home markets were viable for all
companies and all classes or kinds of
merchandise pursuant to 19 C.F.R.

353.48. The Department used home
market prices or constructed value (CV),
as defined in section 773 of the Tariff
Act, as appropriate, to calculate foreign
market value (FMV).

Due to the extremely large number of
transactions that occurred during the
POR and the resulting administrative
burden involved in examining all of
these transactions, we sampled sales to
calculate FMV, in accordance with
section 777A of the Tariff Act. When a
firm had more than 2,000 home market
sales transactions for a particular class
or kind of merchandise, we used sales
from sample months that corresponded
to the sample weeks selected for U.S.
sales sampling plus one
contemporaneous month prior to the
POR and one following the POR. The
sample months included April, June,
July, October, and November of 1993,
and February, April, and May of 1994.

In general, the Department relies on
monthly weighted-average prices in the
calculation of FMV in administrative
reviews. Because of the significant
volume of home market sales involved
in these reviews, we examined whether
it was appropriate to average, in
accordance with section 777A of the
Tariff Act, all of each respondent’s
home market sales on an annual basis.
In this case, the use of POR weighted-
average prices results in significant time
and resource savings for the
Department. To determine whether a
POR weighted-average price was
representative of the transactions under
consideration, we performed a three-
step test.

We first compared each monthly
weighted-average home market price for
each model with the weighted-average
POR price of that model. We calculated
the proportion of each model’s sales
whose POR weighted-average price did
not vary meaningfully (i.e., was within
plus or minus 10 percent) from the
monthly weighted-average prices. We
did this for each model within each
class or kind of merchandise. We then
compared the volume of sales of all
models within each class or kind of
merchandise whose POR weighted-
average price did not vary meaningfully
from the monthly weighted-average
price with the total volume of sales of
that class or kind of merchandise. If the
POR weighted-average price of at least
90 percent of sales in each class or kind
of merchandise did not vary
meaningfully from the monthly
weighted-average price, we considered
the POR weighted-average prices to be
representative of the transactions under
consideration. Finally, we tested
whether there was any correlation
between fluctuations in price and time



