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preempted ‘‘will effectively repeal a
basic tenet upon which RCRA is based.’’

RSPA has, in fact, looked to EPA’s
own interpretation of RCRA, as
requested by some of the State
commenters. In its authorization of
California’s hazardous waste program,
EPA stated that permit requirements for
waste transportation ‘‘facilities not
regulated under RCRA would be viewed
as ’broader in scope’ and, therefore, not
part of the authorized program,’’ and
that any such requirements could be
challenged in an application to DOT
‘‘which has jurisdiction over such
matters.’’ 57 FR at 32728. Accordingly,
preemption issues under Federal
hazardous material transportation law
do not affect the State’s RCRA
authorization. * * * EPA does not believe
that an individual State’s authorization
application is the appropriate forum to
resolve problems which clearly affect a large
number of States. * * * [A] process is
already in place intended to address the
problem pursuant to the [HMTA].

Id. In October 29, 1992 and August 17,
1994 letters, EPA has reaffirmed this
position.

EPA has consistently maintained that
its approval of a State’s hazardous waste
program does not preclude preemption
by 49 U.S.C. 5125 of that State’s
requirements—regardless of whether the
latter are deemed ‘‘broader in scope’’ or
‘‘more stringent’’ than Federal RCRA
requirements. Section 3009 of RCRA,
which allows States to impose ‘‘more
stringent’’ requirements than those
established by EPA, must be read
consistently with Federal hazardous
materials transportation law.

A fundamental rule of construction is
that two separate statutes should be
construed in a manner which is
consistent and gives effect to both.
Morton v. Mancari, 417 U.S. 535, 551
(1974). In this case, Congress clearly
intended RCRA to be implemented
consistently with the HMTA. The
legislative history of RCRA shows that
EPA and DOT are to work together to
maintain consistent standards for
hazardous waste transporters which
assure handling of the waste in a
manner that (1) protects human health
and the environment, and (2) does not
interfere with transportation. H.R. Rep.
No. 1491, 94th Cong., 2d Sess. 6, 27,
reprinted in 1976 U.S. Code Cong. & Ad.
News 6238, 6244, 6265.

To carry out that intention, in section
3003(b) of RCRA (42 U.S.C. 6923(B)),
Congress encouraged EPA to consult
with DOT, and it required EPA to
promulgate hazardous waste
transportation regulations in
consultation with DOT and consistent
with the HMTA and the HMR. In 1980,

Congress added section 2002(a)(6) to
RCRA that the EPA Administrator may
delegate to DOT inspection and
enforcement functions relating to the
transportation of hazardous waste,
‘‘where such delegation would avoid
unnecessary duplication of activity and
would carry out the objectives of this
Act and of the Hazardous Materials
Transportation Act.’’ 42 U.S.C.
6912(a)(6) (emphasis added).

EPA’s reading of the two statutes
gives full effect to both. Under that
construction, EPA-authorized State
requirements governing hazardous
waste transporters that are more
stringent than EPA’s own regulations
are preempted when those requirements
fail to meet the standards of 49 U.S.C.
5125. This properly places the power to
make hazardous materials
transportation preemption decisions
with DOT, the agency charged by
Congress to administer the Federal
hazardous material transportation law.

There is no basis for the position of
NYDEC and other States that any State
can avoid preemption of its hazardous
waste transporter requirements simply
by obtaining authorization under RCRA.
Similarly unfounded is the assertion by
ASTSWMO that EPA actually does (or
must) analyze State hazardous waste
transportation requirements ‘‘for
consistency with Federal statute and
regulations * * *’’ during the
authorization process. Congress could
not have intended that EPA (rather than
DOT) assume the burden of determining
whether State requirements are
consistent with Federal hazardous
material transportation law and the
HMR.

State requirements affecting
transporters of hazardous waste are not
‘‘authorized by another law of the
United States,’’ within the meaning of
49 U.S.C. 5125, simply because they are
contained in an EPA-authorized State
hazardous waste program. See PD–1,
above, 57 FR at 58855. The statement in
40 CFR 271.1(i), that nothing in EPA’s
State-authorization regulations
‘‘precludes a State from’’ adopting or
enforcing more stringent requirements,
is not authorization in an enabling
sense. That does not constitute specific
authorization of these State
requirements, as is necessary to
preclude preemption. Colorado Pub.
Util. Comm’n v. Harmon, above, 951
F.2d at 1581 n.10.

C. NYDEC Transfer and Storage
Requirements

1. Repackaging Prohibition

Section 372.3(a)(7)(i) allows a
transporter to transfer hazardous wastes
incidental to transport provided that
no consolidation or transfer of loads occurs
either by repackaging in, mixing, or pumping
from one container or transport vehicle into
another.

The HMR contain numerous
requirements covering loading,
unloading, and handling hazardous
waste during transportation. See
generally 49 CFR 173.1–173.40, Part 174
(railroads), and Part 177 (motor
carriers). However, the HMR do not
contain any general prohibition against
the transfer of hazardous material from
one container to another, or the
combination of commodities within the
same packaging. For example, 49 CFR
173.21(e) forbids mixing of two
materials in the same packaging or
container when it ‘‘is likely to cause a
dangerous evolution of heat, or
flammable or poisonous gases or vapors,
or to produce corrosive materials.’’ In
another section, the HMR provide that

Two or more materials may not be loaded
or accepted for transportation in the same
cargo tank motor vehicle if, as a result of any
mixture of the materials, an unsafe condition
would occur, such as an explosion, fire,
excessive increase in pressure or heat, or the
release of toxic vapors.

49 CFR 173.33(a)(2). And 49 CFR
173.10(e) forbids loading certain
flammable materials from tank trucks or
drums into tank cars on the carrier’s
property. As mentioned earlier, EPA’s
regulations provide that a hazardous
waste transporter must also follow the
requirements applicable to generators if
it ‘‘[m]ixes hazardous wastes of different
DOT shipping descriptions by placing
them into a single container.’’ 40 CFR
263.10(c).

With regard to motor carriers only, the
HMR prohibit the transfer of a Class 3
(flammable liquid) material between
containers or vehicles ‘‘on any public
highway, street, or road, except in case
of emergency.’’ 49 CFR 177.856(d). (The
HMR also contain segregation
requirements, applicable to rail and
motor carriers, limiting which
hazardous materials may be ‘‘loaded,
transported, or stored together.’’ 49 CFR
174.81(f), 177.848(d).)

CWTI asserts that NYDEC’s
prohibition against repackaging
containers of hazardous waste is
preempted because it is not
substantively the same as the provisions
in the HMR concerning ‘‘the packing,
repacking, [and] handling * * * of


