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7 The settlement should, wherever possible,
release or resolve any claims by settling defendants
against the United States related to the site. Where
a claim is asserted by a potentially responsible
party, or the Region has any information suggesting
federal agency liability, all information relating to
potential federal liability should be provided to the
affected agency and DOJ as soon as possible in
order to resolve any such issues in the settlement.
Settlement of any federal liability will require
additional revisions to this document, and model
language will be provided separately. Only in
exceptional circumstances where federal liability
cannot be resolved in a timely manner in the
settlement should this provision be deleted and
private parties be allowed to reserve their rights.

paragraph immediately above concerning
stipulated penalties for violations of non-
payment requirements of the consent decree.]

b. Stipulated penalties are due and
payable within 30 days of the date of the
demand for payment of the penalties by
EPA [or the State]. All payments to EPA
under this Paragraph shall be made by
certified or cashier’s check made
payable to ‘‘EPA Hazardous Substance
Superfund’’ and shall be sent to: [Insert
Regional Lockbox number and address]

All payments shall indicate that the
payment is for stipulated penalties and
shall reference the name and address of
the party making payment, the EPA
Region and Site Spill ID Number
llll [insert 4-digit number, first 2
numbers represent the Region (01–10),
second 2 numbers represent the
Region’s Site/Spill Identification
number], USAO File Number llll,
and DOJ Case Number llll. Copies
of check[s] paid pursuant to this
Paragraph, and any accompanying
transmittal letter[s], shall be sent to EPA
and DOJ as provided in Section XI
(Notices and Submissions) and to [insert
title and address of Regional Financial
Management Officer and any other
receiving official at EPA].

[Note: If applicable, insert State payment
instructions for stipulated penalties for
failure to pay State Past Response Costs.]

c. Penalties shall accrue as provided
in this Paragraph regardless of whether
EPA [or the State] has notified Settling
Defendants of the violation or made a
demand for payment, but need only be
paid upon demand. All penalties shall
begin to accrue on the day after
complete performance is due or the day
a violation occurs, and shall continue to
accrue through the final day of
correction of the noncompliance or
completion of the activity. Nothing
herein shall prevent the simultaneous
accrual of separate penalties for separate
violations of this Consent Decree.

7. If the United States [or the State]
brings an action to enforce this Consent
Decree, Settling Defendants shall
reimburse the United States [and the
State] for all costs of such action,
including but not limited to costs of
attorney time.

8. Payments made under Paragraphs
5–7 shall be in addition to any other
remedies or sanctions available to
Plaintiff[s] by virtue of Settling
Defendants’ failure to comply with the
requirements of this Consent Decree.

9. The obligations of Settling
Defendants to pay amounts owed the
United States [and the State] under this
Consent Decree are joint and several. In
the event of the failure of any one or
more Settling Defendants to make the

payments required under this Consent
Decree, the remaining Settling
Defendants shall be responsible for such
payments.

10. Notwithstanding any other
provision of this Section, the United
States may, in its unreviewable
discretion, waive payment of any
portion of the stipulated penalties that
have accrued pursuant to this Consent
Decree.

VII. Covenant Not to Sue By Plaintiff[S]

11. Covenant Not to Sue by United
States. Except as specifically provided
in Paragraph 12 (Reservation of Rights
by United States), the United States
covenants not to sue Settling Defendants
pursuant to Section 107(a) of CERCLA,
42 U.S.C. § 9607(a), to recover Past
Response Costs. This covenant not to
sue shall take effect upon receipt by
EPA of all payments required by Section
V, Paragraph 4 (Payment of Past
Response Costs to the United States)
and Section VI, Paragraphs 5 (Interest
on Late Payments) and 6(a) (Stipulated
Penalty for Late Payment). This
covenant not to sue is conditioned upon
the satisfactory performance by Settling
Defendants of their obligations under
this Consent Decree. This covenant not
to sue extends only to Settling
Defendants and does not extend to any
other person.

12. Reservation of Rights by United
States. The covenant not to sue set forth
in Paragraph 11 does not pertain to any
matters other than those expressly
specified therein. The United States
reserves, and this Consent Decree is
without prejudice to, all rights against
Settling Defendants with respect to all
other matters, including but not limited
to:

a. liability for failure of Settling
Defendants to meet a requirement of this
Consent Decree;

b. liability for damages for injury to,
destruction of, or loss of natural
resources, and for the costs of any
natural resource damage assessments;

c. criminal liability;
d. liability for injunctive relief or

administrative order enforcement under
Section 106 of CERCLA, 42 U.S.C.
§ 6906; and

e. liability for costs incurred or to be
incurred by the United States that are
not within the definition of Past
Response Costs.

[Note: If the State is a co-plaintiff, insert
separate paragraphs for the State’s covenant
not to sue settling defendants and reservation
of rights.]

VIII. Covenant Not to Sue By Settling
Defendants

13. Settling Defendants covenant not
to sue and agree not to assert any claims
or causes of action against the United
States [or the State], or its [their]
contractors or employees, with respect
to Past Response Costs [and State
Response Costs] or this Consent Decree,
including but not limited to:

a. any direct or indirect claim for
reimbursement from the Hazardous
Substance Superfund based on Sections
106(b)(2), 107, 111, 112, or 113 of
CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607,
9611, 9612, or 9613, or any other
provision of law;

b. any claim arising out of response
actions at the Site for which the Past
Response Costs were incurred; and

c. any claim against the United States
pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613,
relating to Past Response Costs.7

14. Nothing in this Consent Decree
shall be deemed to constitute approval
or preauthorization of a claim within
the meaning of Section 111 of CERCLA,
42 U.S.C. § 9611, or 40 C.F.R.
300.700(d).

IX. Effect of Settlement/Contribution
Protection

15. Nothing in this Consent Decree
shall be construed to create any rights
in, or grant any cause of action to, any
person not a Party to this Consent
Decree. Each of the Parties expressly
reserves any and all rights (including,
but not limited to, any right to
contribution), defenses, claims,
demands, and causes of action which
each Party may have with respect to any
matter, transaction, or occurrence
relating in any way to the Site against
any person not a Party hereto.

16. The Parties agree, and by entering
this Consent Decree this Court finds,
that Settling Defendants are entitled, as
of the effective date of this Consent
Decree, to protection from contribution
actions or claims as provided by Section
113(f)(2) of CERCLA, 42 U.S.C.
§ 9613(f)(2), for ‘‘matters addressed’’ in


