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level only if it is greater than each of the
Chapter Two offense levels determined
above. Otherwise, use the Chapter Two
offense levels for each of the underlying
offenses (with each underlying offense
treated as if contained in a separate
count of conviction). Then apply
subsection (b) to the alternative base
offense level, or to the Chapter Two
offense levels for each of the underlying
offenses, as appropriate.’’.

This amendment clarifies the
operation of this guideline in cases
involving multiple underlying offenses.

2. Section 5G1.3 is amended by
deleting:

‘‘(c) (Policy Statement) In any other
case, the sentence for the instant offense
shall be imposed to run consecutively to
the prior undischarged term of
imprisonment to the extent necessary to
achieve a reasonable incremental
punishment for the instant offense.’’,
and inserting in lieu thereof:

‘‘(c) (Policy Statement) In any other
case, the sentence for the instant offense
may be imposed to run concurrently,
partially concurrently, or consecutively
to the prior undischarged term of
imprisonment to achieve a reasonable
punishment for the instant offense.’’.

The Commentary to § 5G1.3 captioned
‘‘Application Notes’’ is amended in
Note 1 by inserting ‘‘Consecutive
sentence—subsection (a) cases.’’
immediately before ‘‘Under’’; and by
deleting ‘‘where the instant offense (or
any part thereof)’’ and inserting in lieu
thereof ‘‘when the instant offense’’.

The Commentary to § 5G1.3 captioned
‘‘Application Notes’’ is amended by
deleting:

‘‘2. Subsection (b) (which may apply
only if subsection (a) does not apply),
addresses cases in which the conduct
resulting in the undischarged term of
imprisonment has been fully taken into
account under § 1B1.3 (Relevant
Conduct) in determining the offense
level for the instant offense. This can
occur, for example, where a defendant
is prosecuted in both federal and state
court, or in two or more federal
jurisdictions, for the same criminal
conduct or for different criminal
transactions that were part of the same
course of conduct.

When a sentence is imposed pursuant
to subsection (b), the court should
adjust for any term of imprisonment
already served as a result of the conduct
taken into account in determining the
sentence for the instant offense.
Example: The defendant has been
convicted of a federal offense charging
the sale of 30 grams of cocaine. Under
§ 1B1.3 (Relevant Conduct), the
defendant is held accountable for the

sale of an additional 15 grams of cocaine
that is part of the same course of
conduct for which the defendant has
been convicted and sentenced in state
court (the defendant received a nine-
month sentence of imprisonment, of
which he has served six months at the
time of sentencing on the instant federal
offense). The guideline range applicable
to the defendant is 10–16 months
(Chapter Two offense level of 14 for sale
of 45 grams of cocaine; 2-level reduction
for acceptance of responsibility; final
offense level of 12; Criminal History
Category I). The court determines that a
sentence of 13 months provides the
appropriate total punishment. Because
the defendant has already served six
months on the related state charge, a
sentence of seven months, imposed to
run concurrently with the remainder of
the defendant’s state sentence, achieves
this result. For clarity, the court should
note on the Judgment in a Criminal Case
Order that the sentence imposed is not
a departure from the guidelines because
the defendant has been credited for
guideline purposes under § 5G1.3(b)
with six months served in state custody.

3. Where the defendant is subject to
an undischarged term of imprisonment
in circumstances other than those set
forth in subsections (a) or (b), subsection
(c) applies and the court shall impose a
consecutive sentence to the extent
necessary to fashion a sentence resulting
in a reasonable incremental punishment
for the multiple offenses. In some
circumstances, such incremental
punishment can be achieved by the
imposition of a sentence that is
concurrent with the remainder of the
unexpired term of imprisonment. In
such cases, a consecutive sentence is
not required. To the extent practicable,
the court should consider a reasonable
incremental penalty to be a sentence for
the instant offense that results in a
combined sentence of imprisonment
that approximates the total punishment
that would have been imposed under
§ 5G1.2 (Sentencing on Multiple Counts
of Conviction) had all of the offenses
been federal offenses for which
sentences were being imposed at the
same time. It is recognized that this
determination frequently will require an
approximation. Where the defendant is
serving a term of imprisonment for a
state offense, the information available
may permit only a rough estimate of the
total punishment that would have been
imposed under the guidelines. Where
the offense resulting in the
undischarged term of imprisonment is a
federal offense for which a guideline
determination has previously been
made, the task will be somewhat more

straightforward, although even in such
cases a precise determination may not
be possible.

It is not intended that the above
methodology be applied in a manner
that unduly complicates or prolongs the
sentencing process. Additionally, this
methodology does not, itself, require the
court to depart from the guideline range
established for the instant federal
offense. Rather, this methodology is
meant to assist the court in determining
the appropriate sentence (e.g., the
appropriate point within the applicable
guideline range, whether to order the
sentence to run concurrently or
consecutively to the undischarged term
of imprisonment, or whether a
departure is warranted). Generally, the
court may achieve an appropriate
sentence through its determination of an
appropriate point within the applicable
guideline range for the instant federal
offense, combined with its
determination of whether that sentence
will run concurrently or consecutively
to the undischarged term of
imprisonment.

Illustrations of the Application of
Subsection (c):

(A) The guideline range applicable to
the instant federal offense is 24–30
months. The court determines that a
total punishment of 36 months’
imprisonment would appropriately
reflect the instant federal offense and
the offense resulting in the
undischarged term of imprisonment.
The undischarged term of imprisonment
is an indeterminate sentence of
imprisonment with a 60-month
maximum. At the time of sentencing on
the instant federal offense, the
defendant has served ten months on the
undischarged term of imprisonment. In
this case, a sentence of 26 months’
imprisonment to be served concurrently
with the remainder of the undischarged
term of imprisonment would (1) be
within the guideline range for the
instant federal offense, and (2) achieve
an appropriate total punishment (36
months).

(B) The applicable guideline range for
the instant federal offense is 24–30
months. The court determines that a
total punishment of 36 months’
imprisonment would appropriately
reflect the instant federal offense and
the offense resulting in the
undischarged term of imprisonment.
The undischarged term of imprisonment
is a six-month determinate sentence. At
the time of sentencing on the instant
federal offense, the defendant has
served three months on the
undischarged term of imprisonment. In
this case, a sentence of 30 months’
imprisonment to be served


