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present-day adherents. While many
items, from ancient pottery sherds to
arrowheads, might be imbued with
sacredness in the eyes of an individual,
these regulations are specifically limited
to objects that were devoted to a
traditional Native American religious
ceremony or ritual and which have
religious significance or function in the
continued observance or renewal of
such ceremony. The term traditional
religious leader means a person who is
recognized by members of an Indian
tribe or Native Hawaiian organization
as:

(i) Being responsible for performing
cultural duties relating to the
ceremonial or religious traditions of that
Indian tribe or Native Hawaiian
organization, or

(ii) Exercising a leadership role in an
Indian tribe or Native Hawaiian
organization based on the tribe or
organization’s cultural, ceremonial, or
religious practices.

(4) Objects of cultural patrimony
means items having ongoing historical,
traditional, or cultural importance
central to the Indian tribe or Native
Hawaiian organization itself, rather than
property owned by an individual tribal
or organization member. These objects
are of such central importance that they
may not be alienated, appropriated, or
conveyed by any individual tribal or
organization member. Such objects must
have been considered inalienable by the
culturally affiliated Indian tribe or
Native Hawaiian organization at the
time the object was separated from the
group. Objects of cultural patrimony
include items such as Zuni War Gods,
the Confederacy Wampum Belts of the
Iroquois, and other objects of similar
character and significance to the Indian
tribe or Native Hawaiian organization as
a whole.

(e) What is cultural affiliation?
Cultural affiliation means that there is a
relationship of shared group identity
which can reasonably be traced
historically or prehistorically between
members of a present-day Indian tribe or
Native Hawaiian organization and an
identifiable earlier group. Cultural
affiliation is established when the
preponderance of the evidence — based
on geographical, kinship, biological,
archeological, linguistic, folklore, oral
tradition, historical evidence, or other
information or expert opinion —
reasonably leads to such a conclusion.

(f) What types of lands to the
excavation and discovery provisions of
these regulations apply to?

(1) Federal lands means any land
other than tribal lands that are
controlled or owned by the United
States Government, including lands

selected by but not yet conveyed to
Alaska Native Corporations and groups
organized pursuant to the Alaska Native
Claims Settlement Act (43 U.S.C. 1601
et seq.). United States ‘‘control,’’ as used
in this definition, refers to those lands
not owned by the United States but in
which the United States has a legal
interest sufficient to permit it to apply
these regulations without abrogating the
otherwise existing legal rights of a
person.

(2) Tribal lands means all lands
which:

(i) Are within the exterior boundaries
of any Indian reservation including, but
not limited to, allotments held in trust
or subject to a restriction on alienation
by the United States; or

(ii) Comprise dependent Indian
communities as recognized pursuant to
18 U.S.C. 1151; or

(iii) Are administered for the benefit
of Native Hawaiians pursuant to the
Hawaiian Homes Commission Act of
1920 and section 4 of the Hawaiian
Statehood Admission Act (Pub.L. 86–3;
73 Stat. 6).

(iv) Actions authorized or required
under these regulations will not apply
to tribal lands to the extent that any
action would result in a taking of
property without compensation within
the meaning of the Fifth Amendment of
the United States Constitution.

(g) What procedures are required by
these regulations?

(1) Summary means the written
description of collections that may
contain unassociated funerary objects,
sacred objects, and objects of cultural
patrimony required by § 10.8 of these
regulations.

(2) Inventory means the item-by-item
description of human remains and
associated funerary objects.

(3) Intentional excavation means the
planned archeological removal of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
found under or on the surface of Federal
or tribal lands pursuant to section 3 (c)
of the Act.

(4) Inadvertent discovery means the
unanticipated encounter or detection of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
found under or on the surface of Federal
or tribal lands pursuant to section 3 (d)
of the Act.

Subpart B—Human Remains, funerary
objects, sacred objects, or objects of
cultural patrimony from Federal or
Tribal Lands

§ 10.3 Intentional archeological
excavations.

(a) General. This section carries out
section 3 (c) of the Act regarding the

custody of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony that are excavated
intentionally from Federal or tribal
lands after November 16, 1990.

(b) Specific Requirements. These
regulations permit the intentional
excavation of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony from Federal or
tribal lands only if:

(1) The objects are excavated or
removed following the requirements of
the Archaeological Resources Protection
Act (ARPA) (16 U.S.C. 470aa et seq.)
and its implementing regulations.
Regarding private lands within the
exterior boundaries of any Indian
reservation, the Bureau of Indian Affairs
(BIA) will serve as the issuing agency
for any permits required under the Act.
For BIA procedures for obtaining such
permits, see 25 CFR part 262 or contact
the Deputy Commissioner of Indian
Affairs, Department of the Interior,
Washington, DC 20240. Regarding lands
administered for the benefit of Native
Hawaiians pursuant to the Hawaiian
Homes Commission Act, 1920, and
section 4 of Pub. L. 86–3, the
Department of Hawaiian Home Lands
will serve as the issuing agency for any
permits required under the Act, with the
Hawaii State Historic Preservation
Division of the Department of Land and
Natural Resources acting in an advisory
capacity for such issuance. Procedures
and requirements for issuing permits
will be consistent with those required
by the ARPA and its implementing
regulations;

(2) The objects are excavated after
consultation with or, in the case of tribal
lands, consent of, the appropriate Indian
tribe or Native Hawaiian organization
pursuant to § 10.5;

(3) The disposition of the objects is
consistent with their custody as
described in § 10.6; and

(4) Proof of the consultation or
consent is shown to the Federal agency
official or other agency official
responsible for the issuance of the
required permit.

(c) Procedures. (1) The Federal agency
official must take reasonable steps to
determine whether a planned activity
may result in the excavation of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
from Federal lands. Prior to issuing any
approvals or permits for activities, the
Federal agency official must notify in
writing the Indian tribes or Native
Hawaiian organizations that are likely to
be culturally affiliated with any human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
that may be excavated. The Federal


