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terms of grants to aid museums, Indian
tribes, and Native Hawaiian
organizations in carrying out the Act,
funds were first appropriated during FY
1994.

One commenter requested
clarification regarding the term
‘‘geographical affiliation’’ in the first
sentence of § 10.9 (a). The term has been
changed to ‘‘geographical origin’’ to
reflect usage in section 5 (b)(2) of the
Act. Two commenters recommended
deleting the term ‘‘undertakings’’ from
the last sentence of § 10.9 (a) because of
its long history as a legal term of art
under section 106 of the NHPA. The
term has been changed to ‘‘actions’’ to
avoid any confusion.

One commenter recommended
inclusion of language in § 10.9 (b)
stressing that Federal agency officials
are responsible for carrying out
consultation regarding human remains
and associated funerary objects that
were excavated or removed from
Federal lands and that are currently in
a non-Federal repository. One
commenter suggested inclusion of
language allowing shared responsibility
between a Federal agency and curating
institution. Federal agency officials are
responsible for carrying out the Act
regarding all human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal lands,
regardless of the type of institution that
currently is in possession of those
human remains, funerary objects, sacred
objects, or objects of cultural patrimony.
Section 10.9 (a) emphasizes this
responsibility of Federal agencies. Two
commenters recommended including a
stipulation in § 10.9 (b) allowing a
museum or Federal agency to declare
that, due to unresponsiveness, no
further contact with an Indian tribe or
Native Hawaiian organization will be
pursued. The drafters consider the
recommended language
counterproductive to achieving the type
of effective consultation envisioned by
the Act. Museums and Federal agencies
are required to complete inventories of
human remains and associated funerary
objects in their collections by November
16, 1995. If no response is forthcoming
after repeated attempts to contact Indian
tribe officials by telephone, fax, and
mail, the museum or Federal agency
official may be required to complete the
inventory without consultation to meet
the statutory deadline. The drafters
suggest museum and Federal agency
officials document attempts to contact
Indian tribe officials to demonstrate
good faith compliance with these
regulations and the Act.

One commenter recommended
rewriting the requirements regarding
consultation with lineal descendants in
§ 10.9 (b)(1)(i) to coordinate these
activities through designated Indian
tribe officials. The statute gives lineal
descendants priority over culturally
affiliated Indian tribes or Native
Hawaiian organizations for the
repatriation of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony. Establishing a
system in which contact with lineal
descendants is coordinated through
Indian tribes or Native Hawaiian
organizations would be detrimental to
the rights of lineal descendants,
particularly those that are not members
of an Indian tribe or Native Hawaiian
organization. One commenter
recommended amending § 10.9 (b)(1)(i)
to make it clear that museum and
Federal agency officials must consult
with lineal descendants of individuals
whose remains and associated funerary
objects are, in the opinion of the
responsible Federal agency official or
museum official, likely to be subject to
the inventory provisions of these
regulations. The drafters consider the
current language to describe adequately
the responsibilities of Federal agency
officials or museum officials regarding
consultation with lineal descendants.

One commenter recommended
rewording the first sentence of § 10.9
(b)(1)(ii) to make it clear that
consultation must be with Indian tribe
officials. This change has been made.
Two commenters recommended
changing the second part of the sentence
to indicate that traditional religious
leaders must be recognized by members
of the Indian tribe. The text has been
changed to conform with the definition
of in § 10.2 (a)(13). One commenter
recommended inserting the word ‘‘the’’
prior to each usage of ‘‘human remains’’
throughout § 10.9 (b)(1)(ii)(A), (B), and
(C) to make it clear that the procedures
refer to specific human remains and not
human remains in general. The
recommended change has been made.

Three commenters recommended
restructuring the consultation process in
§ 10.9 (b)(2) to allow museums and
Federal agencies to make a tentative
determination of cultural affiliation and
then allow comment on the
determination by interested groups.
Section 5 (b)(1)(A) of the Act requires
that inventories be completed in
consultation with Indian tribe and
Native Hawaiian organization officials
and traditional religious leaders. The
notification procedures in § 10.9 (e) are
designed to ensure that all interested
parties have the opportunity to
participate in the consultation process.

Another commenter recommended
requiring consultation at the earliest
possible moment in the inventory
process. Language reflecting the latter
recommendation has been included in
the text.

One commenter recommended
revising § 10.9 (b)(3)(iv) to state that if
any additional documentation was used
to identify cultural affiliation, this
documentation must be made available
on request. Language ensuring Indian
tribes and Native Hawaiian organization
access to relevant documentation is
included in § 10.9 (e).

One commenter recommended
deleting the word ‘‘reasonably’’ from
§ 10.9 (b)(4)(v) on the grounds that it is
unreasonable for the United States to
request an Indian tribe or Native
Hawaiian organization to be reasonable
in its beliefs regarding objects used for
burial purposes. Reasonableness in this
context refers to an accepted legal
standard and has been retained in the
regulatory text.

One commenter objected to the
information requirements in § 10.9 (c) as
exceeding requirements of the Act.
Another commenter recommended
amending the requirements to ensure
that completion of the inventory would
not be delayed. The information
requirements in § 10.9 (c) were drawn
from section 5 (a)(2) of the Act. One
commenter recommended including
text in § 10.9 (c) specifying the types of
information that can not be requested.
The Act does not identify any types of
information that can not be requested.
The drafters consider inclusion of such
a requirement to be detrimental to the
development of productive dialogues
between museums, Federal agencies,
Indian tribes, and Native Hawaiian
organizations. One commenter
recommended reorganizing the
information requirements for clarity.
Sections 10.9 (c)(1) through (c)(8) have
been reorganized and renumbered. One
commenter recommended changing
§ 10.9 (c)(7) to require either a
description or photographic
documentation of the human remains,
funerary objects, sacred objects, or
objects of cultural patrimony, and not
both. The drafters consider description
of the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony to be necessary in all cases,
with photographic documentation
considered appropriate in some
circumstances. The types of information
required in § 10.9 (c) have not been
changed. The drafters feel that careful,
detailed consideration of all human
remains and associated funerary objects
is critical to carry out the statutory
requirements. Basic descriptive


