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(3) Unless an institution is subject to
loss of eligibility to participate in the
FFEL Program under paragraph (b)(1) of
this section, the Secretary initiates a
proceeding under subpart G of this part
to limit, suspend, or terminate an
institution’s participation in the FFEL
Program if the institution, for each of
the three most recent consecutive fiscal
years, has any combination of an FFEL
Program cohort default rate, a Direct
Loan Program cohort rate, or weighted
average cohort rate that is equal to or
greater than 25 percent.

(4) The Secretary may require an
institution that meets the criteria under
paragraph (a)(2) of this section to submit
to the Secretary, within a timeframe
determined by the Secretary, any
reasonable information to help the
Secretary make a preliminary
determination as to what action should
be taken against the institution.

(5) The Secretary ceases any
limitation, suspension, or termination
action against an institution under this
paragraph if the institution satisfactorily
demonstrates to the Secretary that,
pursuant to an appeal that is complete
and timely submitted under paragraph
(c) of this section, the institution meets
one of the exceptional mitigating
circumstances under paragraph
(c)(1)(ii)(B) of this section.

(b) End of participation. (1) Except as
provided in paragraph (b)(6) of this
section, an institution’s participation in
the FFEL Program ends 30 calendar
days after the date the institution
receives notification from the Secretary
that its FFEL Program cohort default
rate for each of the three most recent
fiscal years for which the Secretary has
determined the institution’s rate, is
equal to or greater than 25 percent.

(2) Except as provided in paragraph
(b)(6) of this section, an institution’s
participation in the Direct Loan Program
ends 30 calendar days after the date the
institution receives notification from the
Secretary that for each of the three most
recent fiscal years the institution has
any combination of an FFEL Program
cohort default rate, Direct Loan Program
cohort rate, or weighted average cohort
rate that is equal to or greater than 25
percent.

(3) Except as provided in paragraph
(b)(6) of this section, an institution’s
participation in the FFEL Program or
Direct Loan Program ends under
paragraph (b) (1) or (2) of this section
respectively may not participate in that
program on or after the 30th calendar
day after the date it receives notification
from the Secretary that its FFEL
Program cohort default rate, Direct Loan
Program cohort rate, or, if applicable,
weighted average cohort rate exceeds

the thresholds specified in paragraph (b)
(1) or (2) of this section and
continuing—

(i) For the remainder of the fiscal year
in which the Secretary determines that
the institution’s participation has ended
under paragraph (b) (1) or (2) of this
section; and

(ii) For the two subsequent fiscal
years.

(4) An institution whose participation
in the FFEL Program or Direct Loan
Program ends under paragraph (b) (1) or
(2) of this section may not participate in
that program until the institution
satisfies the Secretary that the
institution meets all requirements for
participation in the FFEL Program or
Direct Loan Program and executes a new
agreement with the Secretary for
participation in that program following
the period described in paragraph (b)(3)
of this section.

(5) Until July 1, 1998, the provisions
of paragraph (b) (1) or (2) of this section
and the provisions of 34 CFR 668.16(m)
do not apply to a historically black
college or university within the meaning
of section 322(2) of the HEA, a tribally
controlled community college within
the meaning of section 2(a)(4) of the
Tribally Controlled Community College
Assistance Act of 1978, or a Navajo
community college under the Navajo
Community College Act.

(6) An institution may,
notwithstanding 34 CFR 668.26,
continue to participate in the FFEL
Program or Direct Loan Program until
the Secretary issues a decision on the
institution’s appeal if the Secretary
receives an appeal that is complete,
accurate, and timely in accordance with
paragraph (c) of this section.

(c) Appeal procedures. (1) An
institution may appeal the loss of
participation in the FFEL Program or
Direct Loan Program under paragraph
(b)(1) or (2) of this section by submitting
an appeal in writing to the Secretary by
the 30th calendar day following the date
the institution receives notification of
the end of participation. An appeal or
any portion of an appeal under this
section will not be accepted after the
30th calendar day following the date the
institution receives notification from the
Secretary that it has lost its eligibility to
participate in the FFEL or Direct Loan
programs, except that an institution may
submit an appeal under section (c)(1)(i)
of this section later than the 30th
calendar day if the appeal is submitted
in accordance with paragraph (c)(8) and
the information required by paragraph
(c)(7) may be submitted in accordance
with that paragraph. The appeal must
include all information required by the
Secretary to substantiate the appeal and

all information must be submitted in a
format prescribed by the Secretary. The
additional 30-day period specified in
paragraph (c)(7) of this section is an
extension for the submission of the
auditor’s statement only and does not
affect the date by which the appeal data
must be submitted. An institution that
is eligible for an extension under
paragraph (c)(8) of this section must
submit all required data within five
working days following the agency’s
response to the institution’s request for
verification of data. The institution may
appeal on the grounds that—

(i)(A) The calculation of the
institution’s FFEL Program cohort
default rate, Direct Loan Program cohort
rate, or, if applicable, weighted average
cohort rate, for any of the three fiscal
years relevant to the end of participation
is not accurate; and

(B) A recalculation of the institution’s
FFEL Program cohort default rate, Direct
Loan Program cohort rate, or weighted
average cohort rate, with corrected data
verified by the cognizant guaranty
agency or agencies for the FFEL Program
loans, or the Secretary for Direct Loan
Program loans would produce an FFEL
Program cohort default rate, a Direct
Loan Program cohort rate, or weighted
average cohort rate for any of those
fiscal years that is below the threshold
percentage specified in paragraph (b) (1)
or (2) of this section; or

(ii) The institution meets one of the
following exceptional mitigating
circumstances:

(A) The institution has a participation
rate index of 0.0375 or less. The
participation rate index is determined
by multiplying the institution’s FFEL
Program cohort default rate, Direct Loan
Program cohort rate or weighted average
cohort rate, by the percentage of the
institution’s regular students, as defined
in 34 CFR 600.2, enrolled on at least a
half-time basis who received a loan
made under either the FFEL Program or
Direct Loan Program for a 12-month
period that has ended during the six
months immediately preceding the
fiscal year for which the cohort of
borrowers used to calculate the
institution’s rate is determined. An
institution that has an FFEL Program
cohort default rate, Direct Loan Program
cohort rate, or weighted average cohort
rate that exceeds 40 percent may not
appeal its loss of eligibility under
paragraphs (b) (1) or (2) of this section
on the basis of its participation rate
index.

(B) For a 12-month period that has
ended during the six months
immediately preceding the fiscal year
for which the cohort of borrowers used
to calculate the institution’s rate is


