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3 Under Section 403.7, a POTW is authorized to
give removal credits only under certain conditions.
These include applying for, and obtaining, approval
from the Regional Administrator (or Director of a
State NPDES program with an approved
pretreatment program), a showing of consistent
pollutant removal and an approved pretreatment
program. See 40 CFR 403.7(a)(3)(I), (ii) and (iii).

if inadequately treated. As discussed,
Congress, in Section 307(b) of the Act,
directed EPA to establish pretreatment
standards to prevent these potential
problems. Congress also recognized that,
in certain instances, POTWs could
provide some or all of the treatment of
an industrial user’s wastewater that
would be required pursuant to the
pretreatment standard. Consequently,
Congress established a discretionary
program for POTWs to grant ‘‘removal
credits’’ to their indirect dischargers.
The credit, in the form of a less stringent
pretreatment standard, allows an
increased concentration of a pollutant in
the flow from the indirect discharger’s
facility to the POTW.

Section 307(b) of the CWA establishes
a three-part test for obtaining removal
credit authority for a given pollutant.
Removal credits may be authorized only
if (1) the POTW ‘‘removes all or any part
of such toxic pollutant,’’ (2) the POTW’s
ultimate discharge would ‘‘not violate
that effluent limitation, or standard
which would be applicable to that toxic
pollutant if it were discharged’’ directly
rather than through a POTW and (3) the
POTW’s discharge would ‘‘not prevent
sludge use and disposal by such
[POTW] in accordance with Section
[405]. . . .’’ Section 307(b).

EPA has promulgated removal credit
regulations in 40 CFR 403.7. The United
States Court of Appeals for the Third
Circuit has interpreted the statute to
require EPA to promulgate
comprehensive sewage sludge
regulations before any removal credits
could be authorized. NRDC v. EPA, 790
F.2d 289, 292 (3rd Cir. 1986) cert.
denied. 479 U.S. 1084 (1987). Congress
made this explicit in the Water Quality
Act of 1987 which provided that EPA
could not authorize any removal credits
until it issued the sewage sludge use
and disposal regulations required by
Section 405(d)(2)(a)(ii).

Section 405 of the CWA requires EPA
to promulgate regulations that establish
standards for sewage sludge when used
or disposed for various purposes. These
standards must include sewage sludge
management standards as well as
numerical limits for pollutants that may
be present in sewage sludge in
concentrations which may adversely
affect public health and the
environment. Section 405 requires EPA
to develop these standards in two
phases. On November 25, 1992, EPA
promulgated the Round One sewage
sludge regulations establishing
standards, including numerical
pollutant limits, for the use or disposal
of sewage sludge. 58 FR 9248. EPA
established pollutant limits for ten
metals when sewage sludge is applied to

land, for three metals when it is
disposed of on a surface disposal site
and for seven metals and a total
hydrocarbon operational standard, a
surrogate for organic pollutant
emissions, when sewage sludge is
incinerated. These requirements are
codified at 40 CFR Part 503.

The Phase One regulations partially
fulfilled the Agency’s commitment
under the terms of a consent decree that
settled a citizens suit to compel
issuance of the sludge regulations.
Gearhart, et al. v. Reilly, Civil No. 89–
6266–JO (D. Ore). Under the terms of
that decree, EPA must propose and take
final action on the Round Two sewage
sludge regulations by December 15,
2001.

At the same time EPA promulgated
the Round One regulations, EPA also
amended its pretreatment regulations to
provide that removal credits would be
available for certain pollutants regulated
in the sewage sludge regulations. See 58
FR 9386. The amendments to Part 403
provide that removal credits may be
made potentially available for the
following pollutants:

(1) If a POTW applies its sewage
sludge to the land for beneficial uses,
disposes of it on surface disposal sites
or incinerates it, removal credits may be
available, depending on which use or
disposal method is selected (so long as
the POTW complies with the
requirements in Part 503). When sewage
sludge is applied to land, removal
credits may be available for ten metals.
When sewage sludge is disposed of on
a surface disposal site, removal credits
may be available for three metals. When
the sewage sludge is incinerated,
removal credits may be available for
seven metals and for 57 organic
pollutants. See 40 CFR
403.7(a)(3)(iv)(A).

(2) In addition, when sewage sludge is
used on land or disposed of on a surface
disposal site or incinerated, removal
credits may also be available for
additional pollutants so long as the
concentration of the pollutant in sludge
does not exceed a concentration level
established in Part 403. When sewage
sludge is applied to land, removal
credits may be available for two
additional metals and 14 organic
pollutants. When the sewage sludge is
disposed of on a surface disposal site,
removal credits may be available for
seven additional metals and 13 organic
pollutants. When the sewage sludge is
incinerated, removal credits may be
available for three other metals. See 40
CFR 403.7(a)(3)(iv)(B).

(3) When a POTW disposes of its
sewage sludge in a municipal solid
waste landfill that meets the criteria of

40 CFR Part 258 (MSWLF), removal
credits may be available for any
pollutant in the POTW’s sewage sludge.
See 40 CFR 403.7(a)(3)(iv)(C). Thus,
given compliance with the requirements
of EPA’s removal credit regulations,3
following promulgation of the
pretreatment standards being proposed
here, removal credits may be authorized
for any pollutant subject to pretreatment
standards if the applying POTW
disposes of its sewage sludge in a
MSWLF that meets the requirements of
40 CFR Part 258. If the POTW uses or
disposes of its sewage sludge by land
application, surface disposal or
incineration, removal credits may be
available for the following metal
pollutants (depending on the method of
use or disposal): arsenic, cadmium,
chromium, copper, iron, lead, mercury,
molybdenum, nickel, selenium and
zinc. Given compliance with Section
403.7, removal credits may be available
for the following organic pollutants
(depending on the method of use or
disposal) if the POTW uses or disposes
of its sewage sludge: benzene, 1,1-
dichloroethane, 1,2-dibromoethane,
ethylbenzene, methylene chloride,
toluene, tetrachloroethene, 1,1,1-
trichloroethane, 1,1,2-trichloroethane
and trans-1,2-dichloroethene.

Some facilities may be interested in
obtaining removal credit authorization
for other pollutants being considered for
regulation in this rulemaking for which
removal credit authorization would not
otherwise be available under Part 403.
Under Sections 307(b) and 405 of the
CWA, EPA may authorize removal
credits only when EPA determines that,
if removal credits are authorized, that
the increased discharges of a pollutant
to POTWs resulting from removal
credits will not affect POTW sewage
sludge use or disposal adversely. As
discussed in the preamble to
amendment to the Part 403 regulations
(58 FR 9382–83), EPA has interpreted
these sections to authorize removal
credits for a pollutant only in one of two
circumstances. Removal credits may be
authorized for any categorical pollutant
(1) for which EPA has established a
numerical pollutant limit in Part 503; or
(2) which EPA has determined will not
threaten human health and the
environment when used or disposed of
in sewage sludge. The pollutants
described in paragraphs (1)–(3) above


