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that he or she has arranged a bona fide
sale of the forest products, on terms that
will protect the Indian’s interests.

§ 163.27 Free-use harvesting without
permits.

With the consent of the beneficial
Indian owners and the Secretary,
Indians may harvest designated types of
forest products from Indian forest land
without a permit or contract, and
without charge. Forest products
harvested under this authority shall be
for the Indian’s personal use, and shall
not be sold or exchanged for other goods
or services.

§ 163.28 Fire management measures.
(a) The Secretary is authorized to

maintain facilities and staff, hire
temporary labor, rent fire fighting
equipment, purchase tools and supplies,
and pay for their transportation as
needed, to maintain an adequate level of
readiness to meet normal wildfire
protection needs and extinguish forest
or range fires on Indian land. No
expenses for fighting a fire outside
Indian lands may be incurred unless the
fire threatens Indian land or unless the
expenses are incurred pursuant to an
approved cooperative agreement with
another protection agency. The rates of
pay for fire fighters and for equipment
rental shall be the rates for fire fighting
services that are currently in use by
public and private wildfire protection
agencies adjacent to Indian reservations
on which a fire occurs, unless there are
in effect at the time different rates that
have been approved by the Secretary.
The Secretary may also enter into
reciprocal agreements with any fire
organization maintaining protection
facilities in the vicinity of Indian
reservations or other Indian land for
mutual aid in wildfire protection. This
section does not apply to the rendering
of emergency aid, or agreements for
mutual aid in fire protection pursuant to
the Act of May 27, 1955 (69 Stat. 66).

(b) The Secretary is authorized to
conduct a wildfire prevention program
to reduce the number of person-caused
fires and prevent damage to natural
resources on Indian land.

(c) The Secretary is authorized to
expend funds for emergency
rehabilitation measures needed to
stabilize soil and watershed on Indian
land damaged by wildfire.

(d) Upon consultation with the
beneficial Indian owners, the Secretary
may use fire as a management tool on
Indian land to achieve land and/or
resource management objectives.

§ 163.29 Trespass.
(a) Trespassers will be liable for civil

penalties and damages to the

enforcement agency and the beneficial
Indian owners, and will be subject to
prosecution for acts of trespass.

(1) Cases in Tribal Court. For trespass
actions brought in tribal court pursuant
to these regulations, the measure of
damages, civil penalties, remedies and
procedures will be as set forth in this
§ 163.29 of this part. All other aspects of
a tribal trespass prosecution brought
under these regulations will be that
prescribed by the law of the tribe in
whose reservation or within whose
jurisdiction the trespass was committed,
unless otherwise prescribed under
federal law. Absent applicable tribal or
federal law, the measure of damages
shall be that prescribed by the law of the
state in which the trespass was
committed.

(2) Cases in Federal Court. For
trespass actions brought in Federal court
pursuant to these regulations, the
measure of damages, civil penalties,
remedies and procedures will be as set
forth in this § 163.29. In the absence of
applicable federal law, the measure
shall be that prescribed by the law of the
tribe in whose reservation or within
whose jurisdiction the trespass was
committed, or in the absence of tribal
law, the law of the state in which it was
committed.

(3) Civil penalties for trespass
include, but are not limited to:

(i) Treble damages, whenever any
person, without lawful authority
injures, severs, or carries off from a
reservation any forest product as
defined in § 163.1 of this part. Proof of
Indian ownership of the premises and
commission of the acts by the trespasser
are prima facie evidence sufficient to
support liability for treble damages,
with no requirement to show
willfulness or intent. Treble damages
shall be based upon the highest
stumpage value obtainable from the raw
materials involved in the trespass.

(ii) Payment of costs associated with
damage to Indian forest land includes,
but is not limited to, rehabilitation,
reforestation, lost future revenue and
lost profits, loss of productivity, and
damage to other forest resources.

(iii) Payment of all reasonable costs
associated with the enforcement of these
trespass regulations beginning with
detection and including all processes
through the prosecution and collection
of damages, including but not limited to
field examination and survey, damage
appraisal, investigation assistance and
reports, witness expenses, demand
letters, court costs, and attorney fees.

(iv) Interest calculated at the statutory
rate prescribed by the law of the tribe in
whose reservation or within whose
jurisdiction the trespass was committed,

or in the absence of tribal law in the
amount prescribed by federal law.
Where tribal law or federal law does not
supply a statutory interest rate, the rate
of interest shall be statutory rate upon
judgments as prescribed by the law of
the state in which the trespass was
committed. Interest shall be based on
treble the highest stumpage value
obtainable from the raw materials
involved in the trespass, and calculated
from the date of the trespass until
payment is rendered.

(b) Any cash or other proceeds
realized from forfeiture of equipment or
other goods or from forest products
damaged or taken in the trespass shall
be applied to satisfy civil penalties and
other damages identified under
§ 163.29(a) of this part. After disposition
of real and personal property to pay
civil penalties and damages resulting
from trespass, any residual funds shall
be returned to the trespasser. In the
event that collection and forfeiture
actions taken against the trespasser
result in less than full recovery, civil
penalties shall be distributed as follows:

(1) Collection of damages up to the
highest stumpage value of the trespass
products shall be distributed pro rata
between the Indian beneficial owners
and any costs and expenses needed to
restore the trespass land; or

(2) Collections exceeding the highest
stumpage value of the trespass product,
but less than full recovery, shall be
proportionally distributed pro rata
between the Indian beneficial owners,
the law enforcement agency, and the
cost to restore the trespass land. Forest
management deductions shall not be
withheld where less than the highest
stumpage value of the unprocessed
forest products taken in trespass has
been recovered.

(c) Indian beneficial owners who
trespass, or who are involved in trespass
upon their own land, or undivided land
in which such owners have a partial
interest, shall not receive their
beneficial share of any civil penalties
and damages collected in consequence
of the trespass. Any civil penalties and
damages defaulted in consequence of
this provision instead shall be
distributed first toward restoration of
the land subject of the trespass and
second toward costs of the enforcement
agency in consequence of the trespass,
with any remainder to the forest
management deduction account of the
reservation in which the trespass took
place.

(d) Civil penalties and other damages
collected under these regulations,
except for penalties and damages
provided for in §§ 163.29(a)(3) (ii) and
(iii) of this part, shall be treated as


