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(b) As indicated in §§ 92.4, 92.5, and
92.6, the authority of secretaries of
embassy or legation as well as consular
officers to perform notarial acts is
generally recognized. However, the
function is essentially consular, and
notarial powers are in practice exercised
by diplomatic officers only in the
absence of a consular officer or U.S.
citizen State Department employee
designated to perform notarial functions
as provided in § 92.1(d). Performance of
notarial acts by an officer assigned in
dual diplomatic and consular capacity
shall be performed in his/her consular
capacity, except in special
circumstances.

8. Section 92.31 is amended by
revising the third sentence of paragraph
(a) to read as follows:

§ 92.31 Taking an acknowledgment.
(a) * * * Therefore, notarizing

officers and consular agents who are
called upon to perform this notarial act
should consult the applicable State or
territorial law to ascertain whether
certificates of acknowledgment will be
acceptable.
* * * * *

9. Section 92.51 is revised to read as
follows:

§ 92.51 Methods of taking depositions in
foreign countries.

Rule 28(b) of the Rules of Civil
Procedure for the District Courts of the
United States provides that depositions
may be taken in foreign countries by any
of the following four methods:

(a) Pursuant to any applicable treaty
or convention, or

(b) Pursuant to a letter of request
(whether or not captioned a letter
rogatory), or

(c) On notice before a person
authorized to administer oaths in the
place in which the examination is held,
either by the law thereof or by the law
of the United States. Notarizing officials
as defined by 22 CFR 92.1 are so
authorized by the law of the United
States, or

(d) Before a person commissioned by
the court, and a person so
commissioned shall have the power by
virtue of the commission to administer
any necessary oath and take testimony.

10. Section 92.52 is revised to read as
follows:

§ 92.52 ‘‘Deposition on notice’’ defined.
A ‘‘deposition on notice’’ is a

deposition taken before a competent
official after reasonable notice has been
given in writing by the party or attorney
proposing to take such deposition to the
opposing party or attorney of record.
Notarizing officers, as defined by 22

CFR 92.1, are competent officials for
taking depositions on notice in foreign
countries (see § 92.51). This method of
taking a deposition does not necessarily
involve the issuance of a commission or
other court order.

11. Section 92.55 is revised to read as
follows:

§ 92.55 Consular authority and
responsibility for taking depositions.

(a) Requests to take depositions or
designations to execute commissions to
take depositions. Any United States
notarizing officer may be requested to
take a deposition on notice, or
designated to execute a commission to
take depositions. A commission or
notice should, if possible, identify the
officer who is to take depositions by his
official title only in the following
manner: ‘‘Any notarizing officer of the
United States of America at (name of
locality)’’. The notarizing officer
responsible for the performance of
notarial acts at a post should act on a
request to take a deposition on notice,
or should execute the commission,
when the documents are drawn in this
manner, provided local law does not
preclude such action. However, when
the officer (or officers) is designated by
name as well as by title, only the officer
(or officers) so designated may take the
depositions. In either instance, the
officer must be a disinterested party.
Rule 28(c) of the Rules of Civil
Procedure for the district courts of the
United States prohibits the taking of a
deposition before a person who is a
relative, employee, attorney or counsel
of any of the parties, or who is a relative
or employee of such attorney or counsel,
or who is financially interested in the
action.

(b) Authority in Federal law. The
authority for the taking of depositions,
charging the appropriate fees, and
imposing the penalty for giving false
evidence is generally set forth in 22
U.S.C. 4215 and 4221. The taking of
depositions for federal courts of the
United States is further governed by the
Federal Rules of Civil Procedure. For
the provisions of law which govern
particularly the taking of depositions to
prove the genuineness of foreign
documents which it is desired to
introduce in evidence in any criminal
action or proceeding is a United States
federal court, see 18 U.S.C. 3491
through 3496.

(c) Procedure where laws of the
foreign country do not permit the taking
of depositions. In countries where the
right to take depositions is not secured
by treaty, notarizing officers may take
depositions only if the laws or
authorities of the national government

will permit them to do so. Notarizing
officers in countries where the taking of
depositions is not permitted who
receive notices or commissions for
taking depositions should return the
documents to the parties from whom
they are received explaining why they
are returning them, and indicating what
other method or methods may be
available for obtaining the depositions,
whether by letters rogatory or otherwise.

12. Section 92.66 is amended by
revising paragraphs (a) and (d) to read
as follows:

§ 92.66 Depositions taken before foreign
officials or other persons in a foreign
country.

(a) Customary practice. Under Federal
law (Rule 28(b), Rules of Civil
Procedure for the District Courts of the
United States) and under the laws of
some of the States, a commission to take
depositions can be issued to a foreign
official or to a private person in a
foreign country. However, this method
is rarely used; commissions are
generally issued to U.S. notarizing
officers. In those countries where U.S.
notarizing officers are not permitted to
take testimony (see § 92.55(c)) and
where depositions must be taken before
a foreign authority, letters rogatory are
usually issued to a foreign court.
* * * * *

(d) Transmissions of commissions to
foreign officials or other persons. A
commission to take depositions which
is addressed to an official or person in
a foreign country other than a United
States notarizing officer may be sent
directly to the person designated.
However, if such a commission is sent
to the United States diplomatic mission
in the country where the depositions are
intended to be taken, it should be
forwarded to the Foreign Office for
transmission to the person appointed in
the commission. If sent to a United
States consular office, the commission
may be forwarded by that office directly
to the person designated, or, if the
notarial officer deems it more advisable
to do so, he may send the commission
to the United States diplomatic mission
for transmission through the medium of
the foreign office.

§§ 92.3, 92.8, 92.9(a) and 92.9(b), 92.10,
92.11(a) and 92.11(b), 92.12, 92.15, 92.17,
92.23, 92.24, 92.27(a) and 92.27(b), 92.29,
92.31, 92.32(b), 92.33, 92.35, 92.56, 92.58,
92.57, 92.60, 92.61, 92.62, and 92.64(b)
[Amended]

12. In 22 CFR Part 92 remove the
words ‘‘consular officer,’’ ‘‘consular
officers’’ or ‘‘consular officer’s’’ and
add, in their place, as appropriate, the
words ‘‘notarizing officer’’, ‘‘notarizing


