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example, it is assumed that the returned
check is received by the depositary bank after
it has made funds available to its customer,
that it may no longer recover the funds from
its customer, and that the inability to recover
the funds from the customer is due to a delay
in returning the check contrary to the
standards established by §§ 229.30(a) or
229.31(a).

2. Examples.
a. If a depositary bank fails to use the

indorsement required by this regulation, and
this failure is caused by a failure to exercise
ordinary care, and if a paying or returning
bank is delayed in returning the check
because additional time is required to
identify the depositary bank or find its
routing number, the paying or returning
bank’s liability to the depositary bank would
be reduced or eliminated.

b. If the depositary bank uses the standard
indorsement, but that indorsement is
obscured by a subsequent collecting bank’s
indorsement, and a paying or returning bank
is delayed in returning the check because
additional time was required to identify the
depositary bank or find its routing number,
the paying or returning bank may not be
liable to the depositary bank because the
delay was not due to its negligence.
Nonetheless, the collecting bank may be
liable to the depositary bank to the extent
that its negligence in indorsing the check
caused the paying or returning bank’s delay.

c. If a depositary bank accepts a check that
has printing, a carbon band, or other material
on the back of the check that existed at the
time the check was issued, and the
depositary bank’s indorsement is obscured by
the printing, carbon band, or other material,
and a paying or returning bank is delayed in
returning the check because additional time
was required to identify the depositary bank,
the returning bank may not be liable to the
depositary bank because the delay was not
due to its negligence. Nonetheless, the paying
bank may be liable to the depositary bank to
the extent that the printing, carbon band, or
other material caused the delay.
D. 229.38(d) Responsibility for Certain
Aspects of Checks

1. Responsibility for back of check. The
indorsement standard in § 229.35 is most
effective if the back of the check remains
clear of other matter that may obscure bank
indorsements. Because bank indorsements
are usually applied by automated equipment,
it is not possible to avoid pre-existing matter
on the back of the check. For example, bank
indorsements are not required to avoid a
carbon band or printed, stamped, or written
terms or notations on the back of the check.
Accordingly, this provision places
responsibility on the paying bank or
depositary bank, as appropriate, for keeping
the back of the check clear for bank
indorsements during forward collection and
return.

2. Responsibility for payable-through
checks.

a. This paragraph provides that the bank by
which a payable-through check is payable is
liable for damages under paragraph (a) of this
section to the extent that the check is not
returned through the payable-through bank
as quickly as would have been necessary to

meet the requirements of § 229.30(a)(1) (the
2-day/4-day test) had the bank by which it is
payable received the check as paying bank on
the day the payable-through bank received it.
The location of the bank by which a check
is payable for purposes of the 2-day/4-day
test may be determined from the location or
the first four digits of the routing number of
the bank by which the check is payable. This
information should be stated on the check.
(See § 229.36(e) and accompanying
Commentary.) Responsibility under
paragraph (d)(2) does not include
responsibility for the time required for the
forward collection of a check to the payable-
through bank.

b. Generally, liability under paragraph
(d)(2) will be limited in amount. Under
§ 229.33(a), a paying bank that returns the
amount of $2,500 or more is not returned
through the payable-through bank as quickly
as would have been required had the check
been received by the bank by which it is
payable, the depositary bank should not
suffer damages unless it has not received
timely notice of nonpayment. Thus,
ordinarily the bank by which a payable-
through check is payable would be liable
under paragraph (a) only for checks in
amounts up to $2,500, and the paying bank
would be responsible for notice of
nonpayment for checks in the amount of
$2,500 or more.

3. Responsibility under paragraphs (d)(1)
and (d)(2) is treated as negligence for
comparative negligence purposes, and the
contribution to damages under paragraphs
(d)(1) and (d)(2) is treated in the same way
as the degree of negligence under paragraph
(c) of this section.
E. 229.38(e) Timeliness of Action

1. This paragraph excuses certain delays. It
adopts the standard of U.C.C. 4–109(b).
F. 229.38(f) Exclusion

1. This paragraph provides that the civil
liability and class action provisions,
particularly the punitive damage provisions
of sections 611(a) and (b), and the bona fide
error provision of 611(c) of the Act (12 U.S.C.
4010(a), (b), and (c)) do not apply to
regulatory provisions adopted to improve the
efficiency of the payments mechanism.
Allowing punitive damages for delays in the
return of checks where no actual damages are
incurred would only encourage litigation and
provide little or no benefit to the check
collection system. In view of the provisions
of paragraph (a), which incorporate
traditional bank collection standards based
on negligence, the provision on bona fide
error is not included in Subpart C.
G. 229.38(g) Jurisdiction

1. The Act confers subject matter
jurisdiction on courts of competent
jurisdiction and provides a time limit for
civil actions for violations of this subpart.
H. 229.38(h) Reliance on Board Rulings

1. This provision shields banks from civil
liability if they act in good faith in reliance
on any rule, regulation, or interpretation of
the Board, even if it were subsequently
determined to be invalid. Banks may rely on
the Commentary to this regulation, which is

issued as an official Board interpretation, as
well as on the regulation itself.

XXV. Section 229.39 Insolvency of Bank
A. Introduction

1. These provisions cover situations where
a bank becomes insolvent during collection
or return and are derived from U.C.C. 4–216.
They are intended to apply to all banks.
B. 229.39(a) Duty of Receiver

1. This paragraph requires a receiver of a
closed bank to return a check to the prior
bank if it does not pay for the check. This
permits the prior bank, as holder, to pursue
its claims against the closed bank or prior
indorsers on the check.
C. 229.39(b) Preference Against Paying or
Depositary Bank

1. This paragraph gives a bank a preferred
claim against a closed paying or depositary
bank that finally pays a check without
settling for it. If the bank with a preferred
claim under this paragraph recovers from a
prior bank or other party to the check, the
prior bank or other party to the check is
subrogated to the preferred claim.
D. 229.39(c) Preference Against Paying,
Collecting, or Depositary Bank

1. This paragraph gives a bank a preferred
claim against a closed collecting, paying, or
returning bank that receives settlement but
does not settle for a check. (See Commentary
to § 229.35(b) for discussion of prior and
subsequent banks.) As in the case of
§ 229.39(b), if the bank with a preferred claim
under this paragraph recovers from a prior
bank or other party to the check, the prior
bank or other party to the check is subrogated
to the preferred claim.
E. 229.39(d) Preference Against Presenting
Bank

1. This paragraph gives a paying bank a
preferred claim against a closed presenting
bank in the event that the presenting bank
breaches an amount or encoding warranty as
provided in § 229.34(c)(1) or (3) and does not
reimburse the paying bank for adjustments
for a settlement made by the paying bank in
excess of the value of the checks presented.
This preference is intended to have the effect
of a perfected security interest and is
intended to put the paying bank in the
position of a secured creditor for purposes of
the receivership provisions of the Federal
Deposit Insurance Act and similar provisions
of state law.
F. 229.39(e) Finality of Settlement

1. This paragraph provides that insolvency
does not interfere with the finality of a
settlement, such as a settlement by a paying
bank that becomes final by expiration of the
midnight deadline.

XXVI. Section 229.40 Effect on Merger
Transaction

A. When banks merge, there is normally a
period of adjustment required before their
operations are consolidated. To allow for this
adjustment period, the regulation provides
that the merged banks may be treated as
separate banks for a period of up to one year
after the consummation of the transaction.
The term merger transaction is defined in


