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identifiability and legibility of the depositary
bank indorsement by staying clear of the area
reserved for the depositary bank
indorsement.

12. Section 229.38(d) allocates
responsibility for loss resulting from a delay
in return of a check due to indorsements that
are unreadable because of material on the
back of the check. The depositary bank is
responsible for a loss resulting from a delay
in return caused by the condition of the
check arising after its issuance until its
acceptance by the depositary bank that made
the depositary bank’s indorsement illegible.
The paying bank is responsible for loss
resulting from a delay in return caused by
indorsements that are not readable because of
other material on the back of the check at the
time that it was issued. Depositary and
paying banks may shift these risks to their
customers by agreement.

13. The standard does not require the
paying bank to indorse the check; however,
if a paying bank does indorse a check that is
returned, it should follow the indorsement
standard for returning banks. The standard
requires collecting and returning banks to
indorse the check for tracing purposes.
B. 229.35(b) Liability of Bank Handling
Check

1. When a check is sent for forward
collection, the collection process results in a
chain of indorsements extending from the
depositary bank through any subsequent
collecting banks to the paying bank. This
section extends the indorsement chain
through the paying bank to the returning
banks, and would permit each bank to
recover from any prior indorser if the
claimant bank does not receive payment for
the check from a subsequent bank in the
collection or return chain. For example, if a
returning bank returned a check to an
insolvent depositary bank, and did not
receive the full amount of the check from the
failed bank, the returning bank could obtain
the unrecovered amount of the check from
any bank prior to it in the collection and
return chain including the paying bank.
Because each bank in the collection and
return chain could recover from a prior bank,
any loss would fall on the first collecting
bank that received the check from the
depositary bank. To avoid circuity of actions,
the returning bank could recover directly
from the first collecting bank. Under the
U.C.C., the first collecting bank might
ultimately recover from the depositary bank’s
customer or from the other parties on the
check.

2. Where a check is returned through the
same banks used for the forward collection
of the check, priority during the forward
collection process controls over priority in
the return process for the purpose of
determining prior and subsequent banks
under this regulation.

3. Where a returning bank is insolvent and
fails to pay the paying bank or a prior
returning bank for a returned check,
§ 229.39(a) requires the receiver of the failed
bank to return the check to the bank that
transferred the check to the failed bank. That
bank then either could continue the return to
the depositary bank or recover based on this
paragraph. Where the paying bank is

insolvent, and fails to pay the collecting
bank, the collecting bank also could recover
from a prior collecting bank under this
paragraph, and the bank from which it
recovered could in turn recover from its prior
collecting bank until the loss settled on the
depositary bank (which could recover from
its customer).

4. A bank is not required to make a claim
against an insolvent bank before exercising
its right to recovery under this paragraph.
Recovery may be made by charge-back or by
other means. This right of recovery also is
permitted even where nonpayment of the
check is the result of the claiming bank’s
negligence such as failure to make
expeditious return, but the claiming bank
remains liable for its negligence under
§ 229.38.

5. This liability is imposed on a bank
handling a check for collection or return
regardless of whether the bank’s indorsement
appears on the check. Notice must be sent
under this paragraph to a prior bank from
which recovery is sought reasonably
promptly after a bank learns that it did not
receive payment from another bank, and
learns the identity of the prior bank. Written
notice reasonably identifying the check and
the basis for recovery is sufficient if the
check is not available. Receipt of notice by
the bank against which the claim is made is
not a precondition to recovery by charge-back
or other means; however, a bank may be
liable for negligence for failure to provide
timely notice. A paying or returning bank
also may recover from a prior collecting bank
as provided in §§ 229.30(b) and 229.31(b).
This provision is not a substitute for a paying
or returning bank making expeditious return
under §§ 229.30(a) or 229.31(b). This
paragraph does not affect a paying bank’s
accountability for a check under U.C.C. 4–
215(a) and 4–302. Nor does this paragraph
affect a collecting bank’s accountability
under U.C.C. 4–213 and 4–215(d). A
collecting bank becomes accountable upon
receipt of final settlement as provided in the
foregoing U.C.C. sections. The term final
settlement in §§ 229.31 (c), 229.32 (b), and
229.36(d) is intended to be consistent with
the use of the term final settlement in the
U.C.C. (e.g., U.C.C. 4–213, 4–214, and 4–215).
(See also § 229.2(cc) and Commentary.)

6. This paragraph also provides that a bank
may have the rights of a holder based on the
handling of the check for collection or return.
A bank may become a holder or a holder in
due course regardless of whether prior banks
have complied with the indorsement
standard in § 229.35(a) and Appendix D.

7. This paragraph affects the following
provisions of the U.C.C., and may affect other
provisions:

a. Section 4–214(a), in that the right to
recovery is not based on provisional
settlement, and recovery may be had from
any prior bank. Section 4–214(a) would
continue to permit a depositary bank to
recover a provisional settlement from its
customer. (See § 229.33(d).)

b. Section 3–415 and related provisions
(such as section 3–503), in that such
provisions would not apply as between
banks, or as between the depositary bank and
its customer.

C. 229.35(c) Indorsement by Bank

1. This section protects the rights of a
customer depositing a check in a bank
without requiring the words ‘‘pay any bank,’’
as required by the U.C.C. (See U.C.C. 4–
201(b).) Use of this language in a depositary
bank’s indorsement will make it more
difficult for other banks to identify the
depositary bank. The indorsement standard
in Appendix D prohibits such material in
subsequent collecting bank indorsements.
The existence of a bank indorsement
provides notice of the restrictive indorsement
without any additional words.

D. 229.35(d) Indorsement for Depositary
Bank

1. This section permits a depositary bank
to arrange with another bank to indorse
checks. This practice may occur when a
correspondent indorses for a respondent, or
when the bank servicing an ATM or lock box
indorses for the bank maintaining the
account in which the check is deposited—
i.e., the depositary bank. If the indorsing
bank applies the depositary bank’s
indorsement, checks will be returned to the
depositary bank. If the indorsing bank does
not apply the depositary bank’s indorsement,
by agreement with the depositary bank it may
apply its own indorsement as the depositary
bank indorsement. In that case, the
depositary bank’s own indorsement on the
check (if any) should avoid the location
reserved for the depositary bank. The actual
depositary bank remains responsible for the
availability and other requirements of
Subpart B, but the bank indorsing as
depositary bank is considered the depositary
bank for purposes of Subpart C. The check
will be returned, and notice of nonpayment
will be given, to the bank indorsing as
depositary bank.

2. Because the depositary bank for Subpart
B purposes will desire prompt notice of
nonpayment, its arrangement with the
indorsing bank should provide for prompt
notice of nonpayment. The bank indorsing as
depositary bank may require the depositary
bank to agree to take up the check if the
check is not paid even if the depositary
bank’s indorsement does not appear on the
check and it did not handle the check. The
arrangement between the banks may
constitute an agreement varying the effect of
provisions of Subpart C under § 229.37.

XXII. Section 229.36 Presentment and
Issuance of Checks

A. 229.36(a) Payable Through and Payable
at Checks

1. For purposes of Subpart C, the
regulation defines a payable-through or
payable-at bank (which could be designated
the collectible-through or collectible-at bank)
as a paying bank. The requirements of
§ 229.30(a) and the notice of nonpayment
requirements of § 229.33 are imposed on a
payable-through or payable-at bank and are
based on the time of receipt of the forward
collection check by the payable-through or
payable-at bank. This provision is intended
to speed the return of checks that are payable
through or at a bank to the depositary bank.


