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which it was received. In either case the bank
to which the returned check was misrouted
could receive settlement for the check. The
depositary bank would be required to pay for
the returned check under § 229.32(b), and
any other bank to which the check is sent
under this paragraph would be required to
settle for the check as a returning bank under
§ 229.31(c). If the check was originally
received ‘‘free,’’ that is, without a charge for
the check, the bank incorrectly receiving the
check would have to return the check,
without a charge, to the bank from which it
came. The bank to which the returned check
was misrouted is required to act promptly
but is not required to meet the expeditious
return requirements of § 229.31(a); however,
it must act within its midnight deadline. This
paragraph does not affect a bank’s duties
under § 229.35(b).
D. 229.32(d) Charges

1. This paragraph prohibits a depositary
bank from charging the equivalent of a
presentment fee for returned checks. A
returning bank, however, may charge a fee for
handling returned checks. If the returning
bank receives a mixed cash letter of returned
checks, which includes some checks for
which the returning bank also is the
depositary bank, the fee may be applied to all
the returned checks in the cash letter. In the
case of a sorted cash letter containing only
returned checks for which the returning bank
is the depositary bank, however, no fee may
be charged.

XIX. Section 229.33 Notice of Nonpayment
A. 229.33(a) Requirement

1. Notice of nonpayment as required by
this section and written notice in lieu of
return as provided in §§ 229.30(f) and
229.31(f) serve different functions. The two
kinds of notice, however, must meet the
content requirements of this section. The
paying bank must send a notice of
nonpayment if it decides not to pay a check
of $2,500 or more. A paying bank may rely
on an amount encoded on the check in
magnetic ink to determine whether the check
is in the amount of $2,500 or more. The
notice of nonpayment carries no value, and
the check itself (or the notice in lieu of
return) must be returned. The paying bank
must ensure that the notice of nonpayment
is received by the depositary bank by 4:00
p.m. local time on the second business day
following presentment. A bank identified by
routing number as the paying bank is
considered the paying bank under this
regulation and would be required to create a
notice of nonpayment even though that bank
determined that the check was not drawn by
a customer of that bank. (See Commentary to
the definition of paying bank in § 229.2(z).)

2. The paying bank should not send a
notice of nonpayment until it has finally
determined not to pay the check. Under
§ 229.34(b), by sending the notice the paying
bank warrants that it has returned or will
return the check. If a paying bank sends a
notice and subsequently decides to pay the
check, the paying bank may mitigate its
liability on this warranty by notifying the
depositary bank that the check has been paid.

3. Because the return of the check itself
may serve as the required notice of

nonpayment, in many cases no notice other
than the return of the check will be
necessary. For example, in many cases the
return of a check through a clearinghouse to
another participant of the clearinghouse will
be made in time to meet the time
requirements of this section. If the check
normally will not be received by the
depositary bank within the time limits for
notice, the return of the check will not satisfy
the notice requirement. In determining
whether the returned check will satisfy the
notice requirement, the paying bank may rely
on the availability schedules of returning
banks as the time that the returned check is
expected to be delivered to the depositary
bank, unless the paying bank has reason to
know the availability schedules are
inaccurate.

4. Unless the returned check is used to
satisfy the notice requirement, the
requirement for notice is independent of and
does not affect the requirements for timely
and expeditious return of the check under
§ 229.30 and the U.C.C. (See § 229.30(a).) If
a paying bank fails both to comply with this
section and to comply with the requirements
for timely and expeditious return under
§ 229.30 and the U.C.C. and Regulation J (12
CFR part 210), the paying bank shall be liable
under either this section or such other
requirements, but not both. (See § 229.38(b).)
A paying bank is not responsible for failure
to give notice of nonpayment to a party that
has breached a presentment warranty under
U.C.C. 4–208, notwithstanding that the
paying bank may have returned the check.
(See U.C.C. 4–208 and 4–302.)
B. 229.33(b) Content of Notices

1. This paragraph provides that the notice
must at a minimum contain eight elements
which are specifically enumerated. In the
case of written notices, the name and routing
number of the depositary bank also are
required.

2. If the paying bank cannot identify the
depositary bank from the check itself, it may
wish to send the notice to the earliest
collecting bank it can identify and indicate
that the notice is not being sent to the
depositary bank. The collecting bank may be
able to identify the depositary bank and
forward the notice, but is under no duty to
do so. In addition, the collecting bank may
actually be the depositary bank.
C. 229.33(c) Acceptance of Notice

1. In the case of a written notice, the
depositary bank is required to accept notices
at the locations specified in § 229.32(a). In
the case of telephone notices, the bank may
not refuse to accept notices at the telephone
numbers identified in this section, but may
transfer calls or use a recording device. Banks
may vary by agreement the location and
manner in which notices are received.
D. 229.33(d) Notification to Customer

1. This paragraph requires a depositary
bank to notify its customer of nonpayment
upon receipt of a returned check or notice of
nonpayment, regardless of the amount of the
check or notice. This requirement is similar
to the requirement under the U.C.C. as
interpreted in Appliance Buyers Credit Corp.
v. Prospect National Bank, 708 F.2d 290 (7th

Cir. 1983), that a depositary bank may be
liable for damages incurred by its customer
for its failure to give its customer timely
advice that it has received a notice of
nonpayment. Notice also must be given if a
depositary bank receives a notice of recovery
under § 229.35(b). The notice to the customer
required under this paragraph also may
satisfy the notice requirement of § 229.13(g)
if the depositary bank invokes the reasonable
cause exception of § 229.13(e) due to the
receipt of a notice of nonpayment, provided
the notice meets the other requirements of
§ 229.13(g).

XX. Section 229.34 Warranties
A. 229.34(a) Warranty of Returned Check

1. This paragraph includes warranties that
a returned check, including a notice in lieu
of return, was returned by the paying bank,
or in the case of a check payable by a bank
and payable through another bank, the bank
by which the check is payable, within the
deadline under the U.C.C., Regulation J, or
§ 229.30(c); that the paying or returning bank
is authorized to return the check; that the
returned check has not been materially
altered; and that, in the case of a notice in
lieu of return, the original check has not been
and will not be returned for payment. (See
the Commentary to § 229.30(f).) The warranty
does not include a warranty that the bank
complied with the expeditious return
requirements of §§ 229.30(a) and 229.31(a).
These warranties do not apply to checks
drawn on the United States Treasury, to U.S.
Postal Service money orders, or to checks
drawn on a state or a unit of general local
government that are not payable through or
at a bank. (See § 229.42.)
B. 229.34(b) Warranty of Notice of
Nonpayment

1. This paragraph provides for warranties
for notices of nonpayment. This warranty
does not include a warranty that the notice
is accurate and timely under § 229.33. The
requirements of § 229.33 that are not covered
by the warranty are subject to the liability
provisions of § 229.38. These warranties are
designed to give the depositary bank more
confidence in relying on notices of
nonpayment. This paragraph imposes
liability on a paying bank that gives notice
of nonpayment and then subsequently
returns the check. (See Commentary on
§ 229.33(a).)
C. 229.34(c) Warranty of Settlement
Amount, Encoding, and Offset

1. Paragraph (c)(1) provides that a bank
that presents and receives settlement for
checks warrants to the paying bank that the
settlement it demands (e.g., as noted on the
cash letter) equals the total amount of the
checks it presents. This paragraph gives the
paying bank a warranty claim against the
presenting bank for the amount of any excess
settlement made on the basis of the amount
demanded, plus expenses. If the amount
demanded is understated, a paying bank
discharges its settlement obligation under
U.C.C. 4–301 by paying the amount
demanded, but remains liable for the amount
by which the demand is understated; the
presenting bank is nevertheless liable for
expenses in resolving the adjustment.


