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(3) An LEA in a submission must
demonstrate whether the State aid
program comports with section 8009.

(4) Whenever a proceeding is initiated
under this subpart, the Secretary may
request from a State the data deemed
necessary to make a determination. A
failure on the part of a State to comply
with that request within a reasonable
period of time results in a summary
determination by the Secretary that the
State aid program of that State does not
comport with the regulations in this
subpart.

(5) Before making a determination
under section 8009, the Secretary
affords the State, and all LEAs in the
State, an opportunity to present their
views.

(c) Determinations. The Secretary
reviews the participants’ submissions
and any views presented at a
predetermination hearing under
paragraph (b)(5) of this section,
including views submitted during the
post-hearing comment period. Based
upon this review, the Secretary issues a
written determination setting forth the
reasons for the determination in
sufficient detail to enable the State or
LEAs to respond. The Secretary affords
reasonable notice of a determination
under this subpart and the opportunity
for a hearing to the State or any LEA
adversely affected by the determination.
(Authority: 20 U.S.C. 7709)

Note to Paragraph (b)(2) of this section:
The U.S. Postal Service does not uniformly
provide a dated postmark. Before relying on
this method, an applicant should check with
its local post office.

§ 222.165 What procedures does the
Secretary follow after making a
determination under section 8009?

(a) Request for hearing. (1) A State or
LEA that is adversely affected by a
determination under section 8009 and
this subpart and that desires a hearing
regarding that determination must
submit a written request for a hearing
within 30 days of receipt of the
determination. The time within which a
request must be filed may not be
extended unless the Secretary, or the
Secretary’s delegatee, extends the time
in writing at the time notice of the
determination is given.

(2) A request for a hearing in
accordance with this section must
specify the issues of fact and law to be
considered.

(3) If an LEA requests a hearing, it
must furnish a copy of the request to the
State. If a State requests a hearing, it
must furnish a copy of the request to all
LEAs in the State.

(b) Right to intervene. Any LEA or
State that is adversely affected by a
determination shall have the right of
intervention in the hearing.

(c) Time and place of hearing. The
hearing is held at a time and place fixed

by the Secretary or the Secretary’s
delegatee (with due regard to the mutual
convenience of the parties).

(d) Counsel. In all proceedings under
this section, all parties may be
represented by counsel.

(e) Proceedings. The Secretary refers
the matter in controversy to an
administrative law judge (ALJ)
appointed under 5 U.S.C. 3105.

(f) Filing requirements. (1) Any
written submission under this section
must be filed by hand-delivery, mail, or
facsimile transmission. The Secretary
discourages the use of facsimile
transmission for documents longer than
five pages.

(2) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(3) The filing date for a written
submission under this section is the
date the document is—

(i) Hand-delivered;
(ii) Mailed; or
(iii) Sent by facsimile transmission,

followed by a mailed hard copy.
(4) A party filing by facsimile

transmission is responsible for
confirming that a complete and legible
copy of the document was received by
the Department.

(g) Procedural rules. (1) If, in the
opinion of the ALJ, no dispute exists as
to a material fact the resolution of which
would be materially assisted by oral
testimony, the ALJ shall afford each
party to the proceeding an opportunity
to present its case—

(i) In whole or in part in writing; or
(ii) In an informal conference after

affording each party sufficient notice of
the issues to be considered.

(2) With respect to hearings involving
a dispute as to a material fact the
resolution of which would be materially
assisted by oral testimony, the ALJ shall
afford the following procedures to each
party:

(i) Sufficient notice of the issues to be
considered at the hearing.

(ii) An opportunity to make a record
of the proceedings.

(iii) An opportunity to present
witnesses on the party’s behalf.

(iv) An opportunity to cross-examine
other witnesses either orally or through
written interrogatories.

(h) Decisions. The ALJ shall make an
initial decision based upon written
findings, which shall be forwarded to
the Secretary. The Secretary may, by
appropriate notification to the parties,
determine to review it or certify it as the
final decision of the Secretary without
further proceedings. Written notice of
the initial decision shall be sent to all
parties. In any case in which the
Secretary modifies or reverses the initial
decision, a notice of that action shall be
accompanied by a written statement of
the grounds for the reversal or

modification. Notice of the final
decision of the Secretary is served upon
all parties to the hearing, the hearing
panel and any LEA that may be
adversely affected.
(Authority: 20 U.S.C. 7709 and 7711)

(i) Corrective Action. (1) Within 30
days after a determination by the
Secretary that a State has been in
violation of section 8009 unless the
determination is timely appealed by the
State, the State shall provide satisfactory
written assurances that it will undertake
appropriate corrective action if
necessary.

(2) A State found by the Secretary to
have been in violation of section 8009
following a hearing shall provide,
within 30 days after disposal of the
hearing request (such as by a final
decision issued under this subpart or
withdrawal of the hearing request),
satisfactory assurances that it is taking
corrective action, if necessary.

(3) At any time during a hearing
under this subpart, a State may provide
the Secretary appropriate assurances
that it will undertake corrective action
if necessary. The Secretary or the ALJ,
as applicable, may stay the proceedings
pending completion of corrective action.
(Authority: 20 U.S.C. 7709)

§§ 222.166–222.169 [Reserved]

Appendix to Subpart K

Determinations Under Section 8009 of the
Act—Methods of Calculations for Treatment
of Impact Aid Payments Under State
Equalization Programs

The following paragraphs describe the
methods for making certain calculations in
conjunction with determinations made under
the regulations in this subpart. Except as
otherwise provided in the regulations, these
methods are the only methods that may be
used in making these calculations.

1. Determinations of disparity standard
compliance under § 222.162(b)(1).

(a) The determinations of disparity in
current expenditures or revenue per pupil are
made by—

(i) Ranking all LEAs having similar grade
levels within the State on the basis of current
expenditures or revenue per pupil for the
second preceding fiscal year before the year
of determination;

(ii) Identifying those LEAs in each ranking
that fall at the 95th and 5th percentiles of the
total number of pupils in attendance in the
schools of those LEAs; and

(iii) Subtracting the lower current
expenditure or revenue per pupil figure from
the higher for those agencies identified in
paragraph (ii) and dividing the difference by
the lower figure.

Example: In State X, after ranking all LEAs
organized on a grade 9–12 basis in order of
the expenditures per pupil for the fiscal year
in question, it is ascertained by counting the
number of pupils in attendance in those
agencies in ascending order of expenditure
that the 5th percentile of student population
is reached at LEA A with a per pupil
expenditure of $820, and that the 95th
percentile of student population is reached at


