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programs covered by part 58. The
interim rule also provided an additional
categorical exclusion and statement
regarding inapplicability of related laws
for activities to assist homeownership of
existing dwelling units. (This is an
important activity under the HOME
program.) This provision derived from
the current categorical exclusion from
NEPA review for individual actions on
one- to four-family properties in cases
under part 50, and from HUD’s
determination that related laws and
authorities requiring environmental
reviews do not apply to such
homeownership assistance.

The provision in part 58 regarding
limitations on actions pending
environmental clearance was also
revised to more closely reflect (1) the
already applicable statutory prohibition
against premature commitment of HUD
funds, and (2) the already applicable
provision in regulations of the Council
on Environmental Quality (CEQ) (40
CFR 1506.1) prohibiting premature
undertaking of activities that have
adverse environmental impact or limit
the choice of reasonable alternatives.
Finally, the Department made other
clarifying and editorial revisions to part
58 in the interim rule.

On April 21, 1994, HUD published in
the Federal Register (59 FR 19100) a
final rule that amended 24 CFR part
585(b) to refer to HUD’s Floodplain
management regulations in 24 CFR part
55.

On August 26, 1994, under the
Multifamily Housing Property
Disposition Reform Act of 1994
(MHPDRA) the Department published
an interim rule in the Federal Register
(59 FR 44258) that revised the sections
in 24 CFR part 58 which govern the
assumption if environmental
responsibilities by recipients under the
HOME Investment Partnership Program
and the Lead-based Paint Hazard
Reduction and Abatement Program.

On March 13, 1995 an interim rule
was published in the Federal Register
(60 FR 13518) which provided that the
part 58 procedures for the assumption
and carrying out of responsibilities for
environmental review, decisionmaking
and action apply to public and Indian
housing programs, the Section 8
program other than Section 8 assistance
under 24 CFR part 866 to projects with
HUD-insured or HUD-held mortgages
and in connection with the disposition
of HUD-owned projects special projects,
and the FHA Multifamily Housing
Finance Agency Risk Sharing Pilot
Program covered by the MHPDRA
amendments.

II. Discussion of Public Comments From
1993 Interim Rule

The Department received 6 public
comments concerning part 58 in
response to the interim rule published
on June 23, 1993 (58 FR 34130): 4
comments from local governments and
2 comments from private housing
associations. As a result of these
comments, the Department proposes to
make certain revisions to the June 23,
1993 interim rule which are
incorporated into today’s proposed rule.
The following discussion summarizes
the comments and provides HUD’s
responses to those comments. Every
comment was reviewed and considered,
although it may not be specifically
addressed in this preamble.

Two commenters suggested that the
Department exempt recipients from
complying with § 58.5 unless the
activity actually has a physical impact
on the land. One commenter cited down
payment and closing cost assistance
with HOME funds as an activity with no
physical impact on land, and one which
should therefore not be subject to § 58.5.
The Department agrees with this
suggestion, and proposes to add more
specific language to § 58.35(b) to restrict
the applicability of § 58.5 in the case of
activities which do not have any
physical impact or result in any
physical change to land.

Two commenters recommended that
the final rule modify part 58 to allow
recipients to enter into option
agreements for property acquisition or
to commit non-federal money prior to
the completion of the environmental
assessment. These commenters argued
that this restriction prevents recipients
from pursuing many viable projects. An
option obtained by a recipient is
allowable prior to the completion of an
environmental review and the approval
of the RROF when the recipient can
cancel the option if the recipient
determines that the property is
undesirable as a result of the
environmental review required by 24
CFR part 58 and the recipient has
alternative sites under consideration or
option. There is no constraint on the
purchase of options or properties by
third parties that have not been selected
for HUD funding, have no responsibility
for the environmental review and have
no say in the approval or disapproval of
the project.

Two commenters suggested that the
Department exempt rehabilitation
projects of one to four units and owner-
occupied rental and homeownership
projects from the environmental
requirements of part 58. This
Department has provided some relief in

this area in §§ 58.35(a)(4) and 58.35(b).
A new category of activities (actions on
one to four family structures) was
identified (§ 58.35(a)(7)) in the interim
rule published on June 23, 1993 as being
Categorically Excluded from the
National Environmental Policy Act
(NEPA). The proposed rule proposes to
change this section to § 58.35(a)(4).
Categorically excluded activities must
still comply with 24 CFR 58.5 unless, on
a case-by-case basis, the recipient
determines the proposed action will not
alter any conditions that would require
compliance with any of the related laws
in § 58.5. In such case, no compliance
or environmental review procedure is
necessary. An activity that has the
potential to trigger one or more of the
related laws in § 58.5 cannot be exempt.

One commenter suggested that the
Department exclude all rehabilitation
projects from the thresholds of
§ 58.35(a)(4)(i), arguing that these
thresholds are not statutorily based and
not relevant to rehabilitation projects,
and constitute an excessive regulatory
burden. The Department does not agree.
The Department believes that
maintaining the thresholds identified in
§ 58.35(a)(4)(i) is necessary to determine
whether NEPA applies.

B. Proposed Rule
This proposed rule would make

further changes to part 58 to ensure that
the environmental review procedures
are consistent for entities assuming
HUD environmental responsibilities
regardless of the program under which
the activity is funded. In addition, it
would make clarifying and editorial
revisions to part 58.

In Subpart A, terms, abbreviations
and definitions would be expanded to
include acronyms of recently authorized
programs, and would more precisely
define terms such as ‘‘unit density,’’
‘‘vacant building’’ and when
extraordinary circumstances would
warrant a higher level review of an
activity that is normally categorically
excluded.

Subpart B would be changed to clarify
and emphasize the role that the
responsible entity and the certifying
officer play in the assumption of the
responsibilities of the Secretary.

The Department has also proposed to
make changes to encourage early
program planning as required by the
regulations implementing the
procedural provisions of NEPA (40 CFR
1501.2). Changes in subpart B would
emphasize (a) the need to centralize
expertise in preparing reviews, (b) the
development of an environmental data
base, (c) balancing development and
economic needs with environmental


