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shall, in accordance with any applicable
protective orders, provide actual or
prospective offerors reasonable access to
the protest file. However, if the GAO
dismisses the protest before the
documents are submitted to the GAO,
then no protest file need be made
available. Information exempt from
disclosure under 5 U.S.C. 552 may be
redacted from the protest file. The
protest file shall be made available to
non-intervening actual or prospective
offerors within a reasonable time after
submittal of an agency report to the
GAO. The protest file shall include an
index and as appropriate—

(A) The protest;

(B) The offer submitted by the
protester;

(C) The offer being considered for
award or being protested,;

(D) All relevant evaluation
documents;

(E) The solicitation, including the
specifications or portions relevant to the
protest;

(F) The abstract of offers or relevant
portions; and

(G) Any other documents that the
agency determines are relevant to the
protest, including documents
specifically requested by the protester.

(iii) The agency report to the GAO
shall include—

(A) A copy of the documents
described in 33.104(a)(3)(ii);

(B) The contracting officer’s signed
statement of relevant facts and a
memorandum of law. The contracting
officer’s statement shall set forth
findings, actions, and recommendations,
and any additional evidence or
information not provided in the protest
file that may be necessary to determine
the merits of the protest;

(C) A list of the documents withheld
from the protester, or intervenors, and
the reasons for withholding them. The
list identifies any documents
specifically requested by, and withheld
from, the protester; and

(D) A list of parties being provided the
documents.

(4)(i) At the same time the agency
submits its report to the GAO, the
agency shall furnish copies of its report

to the protestor and any intervenors. *
* *

* * * * *

(ii)(A) If the protester requests
additional documents within 2 days
after the protester knew the existence or
relevance of additional documents, or
should have known, the agency shall
provide the requested documents to the
GAO within 5 days of receipt of the
request.

(B) The additional documents shall
also be provided to the protester and

other interested parties within this 5-
day period unless the agency has
decided to withhold them for any
reason (see subdivision (a)(4)(i) of this
section). This includes any documents
covered by a protective order issued by
the GAO. Documents covered by a
protective order shall be provided only
in accordance with the terms of the
order.

* * * * *

(5) The GAO may issue protective
orders which establish terms,
conditions, and restrictions for the
provision of any document to an
interested party. Protective orders
prohibit or restrict the disclosure by the
party of procurement sensitive
information, trade secrets or other
proprietary or confidential research,
development or commercial information
that is contained in such document.
Protective orders do not authorize
withholding any documents or
information from the United States
Congress or an executive agency.

(i) Requests for protective orders. Any
party seeking issuance of a protective
order shall file its request with the GAO
as soon as practicable after the protest
is filed, with copies furnished
simultaneously to all parties.

(ii) Exclusions and rebuttals. Within 2
days after receipt of a copy of the
protective order request, any party may
file with the GAO a request that
particular documents be excluded from
the coverage of the protective order, or
that particular parties or individuals be
included in or excluded from the
protective order. Copies of the request
shall be furnished simultaneously to all
parties.

(iii) Additional documents. If the
existence or relevance of additional
documents first becomes evident after a
protective order has been issued, any
party may request that these additional
documents be covered by the protective
order. Any party to the protective order
also may request that individuals not
already covered by the protective order
be included in the order. Requests shall
be filed with the GAO, with copies
furnished simultaneously to all parties.

* * * * *

(6) The protester and other interested
parties are required to furnish a copy of
any comments on the agency report
directly to the GAO within 14 days, or
7 days if express option is used, after
receipt of the report, with copies
provided to the contracting officer and
to other participating interested parties.
If a hearing is held, these comments are

due within 7 days after the hearing.
* * * * *

(c) Protests after award. (1) When the
agency receives notice of a protest from
the GAO within 10 days after contract
award or within 5 days after a debriefing
date offered to the protester for any
debriefing that is required by 15.1004,
whichever is later, the contracting
officer shall immediately suspend
performance or terminate the awarded
contract, except as provided in
paragraphs (c) (2) and (3) of this section.
* * * * *

(5) When the agency receives notice of
a protest filed with the GAO after the
dates contained in subparagraph (c)(1),
the contracting officer need not suspend
contract performance or terminate the
awarded contract unless the contracting
officer believes that an award may be
invalidated and a delay in receiving the
supplies or services is not prejudicial to
the Government’s interest.

* * * * *

(e) Hearings. The GAO may hold a
hearing at the request of the agency, a
protester, or other interested party who
has responded to the notice in
paragraph (a)(2) of this section. A
recording or transcription of the hearing
will normally be made, and copies may
be obtained from the GAO. All parties
may file comments on the hearing and
report within 7 days of the hearing.

(f) GAO decision time. GAO issues its
recommendation on a protest within
125 days from the date of filing of the
protest with the GAO, or within 65 days
under the express option. The GAO
attempts to issue its recommendation on
an amended protest that adds a new
ground of protest within the time limit
of the initial protest. If an amended
protest cannot be resolved within the
initial time limit, the GAO may resolve
the amended protest through an express
option.

(9) Notice to GAO. If the agency has
not fully implemented the GAO
recommendations with respect to a
solicitation for a contract or an award or
a proposed award of a contract within
60 days of receiving the GAO
recommendations, the head of the
contracting activity responsible for that
contract shall report the failure to the
GAO not later than 5 days after the
expiration of the 60-day period. The
report shall explain the reasons why the
GAO’s recommendation, exclusive of
costs, has not been followed by the
agency.

(h) Award of costs. (1) If the GAO
determines that a solicitation for a
contract, a proposed award, or an award
of a contract does not comply with a
statute or regulation, the GAO may
recommend that the agency pay to an
appropriate protester the cost, exclusive



