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5 We note that, under our current rules, a licensee
may provide video programming primarily on a
subscription basis. We also note pending legislative
proposals that contemplate granting us the
authority to require licensees to pay annual
spectrum fees where licensees charge the public for
the new services provided on the conversion
channels. We will publish a Public Notice or other
appropriate document with respect to the effect on
our ATV decisions of any relevant law enacted.

6 There is ample precedent for our reallocation of
spectrum in the public interest, even where such
reallocation results in displacement of current users
of the spectrum, and it is clear that we have broad
discretion to do so. We have, in a number of
contexts, moved users of spectrum to different
bands.

7 The Court of Appeals has held that Ashbacker
applies only to parties whose applications have
been declared mutually exclusive and does not
apply to ‘‘prospective applicants.’’ Reuters Ltd. v.
FCC, 781 F.2d 946, 951 (D.C. Cir. 1986). No
Ashbacker rights would be triggered because we are
defining the category of eligible applicants rather
than rejecting one bona fide applicant without
comparing it to the others.

8 351 U.S. 192 (1956).
9 Section 316 does not require us to accept

petitions to deny an application filed as a result of
a proposed modification, but it does require us to
consider protests filed by other licensees or
permittees who believe their own licenses or

permits would be modified by the Section 316
modification. See 47 U.S.C. § 316(a)(3).

10 47 U.S.C. 307(c). See also id. § 307(a).

currently allow broadcasters to use a
portion of their analog spectrum for
ancillary and supplementary uses that
do not interfere with or detract from
their primary broadcast function.
Should such uses of the ATV spectrum
be permitted and, if so, how should they
be defined? What portion of the ATV
system’s capacity should be allowed to
be used for ancillary and supplementary
services?

• To what extent should we allow
braodcasters to use their ATV spectrum
for services that go beyond traditional
broadcast television or ancillary and
supplementary uses analogous to those
allowed under our current regulatory
regime? Should broadcasters be
permitted to provide nonbroadcast and/
or subscription services? 5 If so, how
should such services be defined and
how much of the ATV system’s capacity
should be allowed for such uses? If
allowed, what regulation, if any, would
be appropriate for such services?

8. In responding to the above
questions, if commenters propose that
licensees be required to meet any
requirements (such as a minimum
HDTV requirement) or be limited in
providing ancillary and supplementary
services, they should include comment
on the administrative processes we
would use to implement any
requirements or limitations. For
instance, how should we measure use—
by the amount of time, data packet
‘‘headers,’’ or by some other means?
Should the time of day when broadcast
or other video service is offered have
any significance? What administrative
process should we use to enforce such
a requirement—self reporting,
complaints from the public, operating
logs, etc.—and what costs would be
associated with each?

C. Eligibility Issues

9. The Commission has previously
established that during the initial
period, existing broadcasters would
have the first opportunity to acquire
ATV channels. Included in the class of
existing broadcasters were: (a) All full-
service television broadcast station
licensees; (b) permittees authorized as of
October 24, 1991, and (c) all parties
with applications for a construction
permit on file as of October 24, 1991,

who are ultimately awarded full-service
broadcast station licenses.

10. We continue to believe that initial
eligibility should be limited to existing
broadcasters given the shortage of
suitable spectrum and our decision not
to allocate additional spectrum for this
purpose. We are still asking existing
broadcasters to inaugurate a television
service that will deliver a signal of
superior quality. Furthermore, we are
not creating a new service, and our
eligibility restriction does not ultimately
result in more spectrum for broadcasters
or less spectrum for others. We are
merely moving each existing
broadcaster from one channel to a
different channel in a one-for-one
exchange designed to accomplish a
number of long-term public interest
goals.6 Broadcasters will be required to
cease their analog operations after a
relatively short period, thereby
permitting a swift, certain transition to
digital technology and a rapid recovery
of spectrum for the benefit of the public.

11. We believe that we are not
precluded by Ashbacker Radio Corp. v.
FCC, 326 U.S. 327 (1945), from limiting
initial eligibility to incumbent
broadcasters, even if we permit flexible
use of the digital system and especially
since the broadcasters’ ‘‘analog’’
operations will be shut down and one
of the channels will be relinquished.7
Under Section 309 of the
Communications Act, as applied by the
Supreme Court in United States v.
Storer Broadcasting Co.,8 we are
authorized to set licensee eligibility
standards. As an independent matter,
we note that we also have authority
under Section 316 of the
Communications Act, 47 U.S.C. 316, to
modify existing licenses as the public
interest requires. In so doing, our
actions are not governed by the hearing
and other requirements of Section 309
of the Act.9 In light of our authority

under both Storer and Section 316 of the
Act, we invite comment on our tentative
conclusion that no Ashbacker problem
is presented by our proposals.

12. While we reiterate our tentative
conclusion to limit initial eligibility for
ATV frequencies to existing
broadcasters, we seek comment on the
potential impact our proposal would
have on the Commission’s long standing
policy of fostering programming and
ownership diversity. Specifically, we
seek comment on what measures, if any,
the Commission may adopt to include
new entrants into this emerging era of
digital television.

13. Some parties have suggested that
we should auction the spectrum
intended to be used for ATV service.
Section 309(j) of the Communications
Act of 1934, as amended, limits the uses
of spectrum that is subject to being
auctioned. It specifically requires that,
‘‘the principal use of such spectrum will
involve, or is reasonably likely to
involve, the licensee receiving
compensation from subscribers. * * *’’
Our experience and our judgment
concerning market conditions lead us to
believe that the broadcasters would use
this spectrum for free over-the-air
broadcast service; therefore, it cannot be
auctioned under Section 309(j). For this
reason, as well as those set forth above,
we reiterate our previous decision to
limit initial eligibility to existing
licensees. Commenters may address
whether any changed circumstances
should alter this conclusion.

14. Given our decision not to allocate
additional spectrum for television
broadcasting, the number of transition
channels is limited. Therefore, we also
solicit comment on granting eligibility
status to those broadcasters that are in
bankruptcy, off-the-air, have
construction permits or are otherwise
non-operational, or otherwise incapable
of engaging in the transition to digital
television. We specifically request
comment on whether the transition
channels identified for these licensees
or permittees would be better used to
support service to the public if instead
they were made available to new
entrants.

D. Public Interest Obligations
15. Our rules imposing public interest

obligations on broadcast licensees flow
from the statutory mandate that
broadcasters serve the ‘‘public interest,
convenience and necessity,’’ 10 as well
as other provisions of the
Communications Act. Broadcasters are


