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(2) Effect of guarantee.
(i) In general.
(ii) Definition of guarantee.
(d) Determination of amount of tax

liability.
(1) Amount of payment subject to

recharacterization.
(i) In general.
(ii) Determination of principal amount.
(A) In general.
(B) Debt instruments and certain stock.
(C) Partnership and trust interests.
(D) Leases and licenses.
(2) Rate of tax.
(e) Examples.
(f) Effective date.

§ 1.881–4 Recordkeeping Requirements
Concerning Conduit Financing Arrangements

(a) Scope.
(b) Recordkeeping requirements.
(1) In general.
(2) Application of sections 6038 and

6038A.
(c) Records to be maintained.
(1) In general.
(2) Additional documents.
(3) Effect of record maintenance

requirement.
(d) Effective date.

§ 1.881–3 Conduit financing arrangements.
(a) General rules and definitions—(1)

Purpose and scope. Pursuant to the
authority of section 7701(l), this section
provides rules that permit the district
director to disregard, for purposes of
section 881, the participation of one or
more intermediate entities in a
financing arrangement where such
entities are acting as conduit entities.
For purposes of this section, any
reference to tax imposed under section
881 includes, except as otherwise
provided and as the context may
require, a reference to tax imposed
under sections 871 or 884(f)(1)(A) or
required to be withheld under section
1441 or 1442. See § 1.881–4 for
recordkeeping requirements concerning
financing arrangements. See §§ 1.1441–
3(j) and 1.1441–7(d) for withholding
rules applicable to conduit financing
arrangements.

(2) Definitions. The following
definitions apply for purposes of this
section and §§ 1.881–4, 1.1441–3(j) and
1.1441–7(d).

(i) Financing arrangement—(A) In
general. Financing arrangement means a
series of transactions by which one
person (the financing entity) advances
money or other property, or grants rights
to use property, and another person (the
financed entity) receives money or other
property, or rights to use property, if the
advance and receipt are effected through
one or more other persons (intermediate
entities) and, except in cases to which
paragraph (a)(2)(i)(B) of this section
applies, there are financing transactions
linking the financing entity, each of the

intermediate entities, and the financed
entity. A transfer of money or other
property in satisfaction of a repayment
obligation is not an advance of money
or other property. A financing
arrangement exists regardless of the
order in which the transactions are
entered into, but only for the period
during which all of the financing
transactions coexist. See Examples 1, 2,
and 3 of paragraph (e) of this section for
illustrations of the term financing
arrangement.

(B) Special rule for related parties. If
two (or more) financing transactions
involving two (or more) related persons
would form part of a financing
arrangement but for the absence of a
financing transaction between the
related persons, the district director may
treat the related persons as a single
intermediate entity if he determines that
one of the principal purposes for the
structure of the financing transactions is
to prevent the characterization of such
arrangement as a financing arrangement.
This determination shall be based upon
all of the facts and circumstances,
including, without limitation, the
factors set forth in paragraph (b)(2) of
this section. See Examples 4 and 5 of
paragraph (e) of this section for
illustrations of this paragraph
(a)(2)(i)(B).

(ii) Financing transaction—(A) In
general. Financing transaction means—

(1) Debt;
(2) Stock in a corporation (or a similar

interest in a partnership or trust) that
meets the requirements of paragraph
(a)(2)(ii)(B) of this section;

(3) Any lease or license; or
(4) Any other transaction (including

an interest in a trust described in
sections 671 through 679) pursuant to
which a person makes an advance of
money or other property or grants rights
to use property to a transferee who is
obligated to repay or return a substantial
portion of the money or other property
advanced, or the equivalent in value.
This paragraph (a)(2)(ii)(A)(4) shall not
apply to the posting of collateral unless
the collateral consists of cash or the
person holding the collateral is
permitted to reduce the collateral to
cash (through a transfer, grant of a
security interest or similar transaction)
prior to default on the financing
transaction secured by the collateral.

(B) Limitation on inclusion of stock or
similar interests—(1) In general. Stock
in a corporation (or a similar interest in
a partnership or trust) will constitute a
financing transaction only if one of the
following conditions is satisfied—

(i) The issuer is required to redeem
the stock or similar interest at a
specified time or the holder has the

right to require the issuer to redeem the
stock or similar interest or to make any
other payment with respect to the stock
or similar interest;

(ii) The issuer has the right to redeem
the stock or similar interest, but only if,
based on all of the facts and
circumstances as of the issue date,
redemption pursuant to that right is
more likely than not to occur; or

(iii) The owner of the stock or similar
interest has the right to require a person
related to the issuer (or any other person
who is acting pursuant to a plan or
arrangement with the issuer) to acquire
the stock or similar interest or make a
payment with respect to the stock or
similar interest.

(2) Rules of special application—(i)
Existence of a right. For purposes of this
paragraph (a)(2)(ii)(B), a person will be
considered to have a right to cause a
redemption or payment if the person
has the right (other than rights arising,
in the ordinary course, between the date
that a payment is declared and the date
that a payment is made) to enforce the
payment through a legal proceeding or
to cause the issuer to be liquidated if it
fails to redeem the interest or to make
a payment. A person will not be
considered to have a right to force a
redemption or a payment if the right is
derived solely from ownership of a
controlling interest in the issuer in cases
where the control does not arise from a
default or similar contingency under the
instrument. The person is considered to
have such a right if the person has the
right as of the issue date or, as of the
issue date, it is more likely than not that
the person will receive such a right,
whether through the occurrence of a
contingency or otherwise.

(ii) Restrictions on payment. The fact
that the issuer does not have the legally
available funds to redeem the stock or
similar interest, or that the payments are
to be made in a blocked currency, will
not affect the determinations made
pursuant to this paragraph (a)(2)(ii)(B).

(iii) Conduit entity means an
intermediate entity whose participation
in the financing arrangement may be
disregarded in whole or in part pursuant
to this section, whether or not the
district director has made a
determination that the intermediate
entity should be disregarded under
paragraph (a)(3)(i) of this section.

(iv) Conduit financing arrangement
means a financing arrangement that is
effected through one or more conduit
entities.

(v) Related means related within the
meaning of sections 267(b) or 707(b)(1),
or controlled within the meaning of
section 482, and the regulations under
those sections. For purposes of


