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PART 5—REVIEW OF ACCESS DETERMINATIONS

Sec. 5.1. Determinations of Need for Access. A determination under section
2.1(b)(4) of this order that an employee does not have, or no longer has,
a need for access is a discretionary determination and shall be conclusive.

Sec. 5.2. Review Proceedings for Denials or Revocations of Eligibility for
Access. (a) Applicants and employees who are determined to not meet
the standards for access to classified information established in section
3.1 of this order shall be:

(1) provided as comprehensive and detailed a written explanation of the
basis for that conclusion as the national security interests of the United
States and other applicable law permit;

(2) provided within 30 days, upon request and to the extent the documents
would be provided if requested under the Freedom of Information Act
(5 U.S.C. 552) or the Privacy Act (3 U.S.C. 552a), as applicable, any docu-
ments, records, and reports upon which a denial or revocation is based;

(3) informed of their right to be represented by counsel or other representa-
tive at their own expense; to request any documents, records, and reports
as described in section 5.2(a)(2) upon which a denial or revocation is based;
and to request the entire investigative file, as permitted by the national
security and other applicable law, which, if requested, shall be promptly
provided prior to the time set for a written reply;

(4) provided a reasonable opportunity to reply in writing to, and to request
a review of, the determination;

(5) provided written notice of and reasons for the results of the review,
the identity of the deciding authority, and written notice of the right to
appeal;

(6) provided an opportunity to appeal in writing to a high level panel,
appointed by the agency head, which shall be comprised of at least three
members, two of whom shall be selected from outside the security field.
Decisions of the panel shall be in writing, and final except as provided
in subsection (b) of this section; and

(7) provided an opportunity to appear personally and to present relevant
documents, materials, and information at some point in the process before
an adjudicative or other authority, other than the investigating entity, as
determined by the agency head. A written summary or recording of such
appearance shall be made part of the applicant’s or employee’s security
record, unless such appearance occurs in the presence of the appeals panel
described in subsection (a)(6) of this section.

(b) Nothing in this section shall prohibit an agency head from personally
exercising the appeal authority in subsection (a)(6) of this section based
upon recommendations from an appeals panel. In such case, the decision
of the agency head shall be final.

(c) Agency heads shall promulgate regulations to implement this section
and, at their sole discretion and as resources and national security consider-
ations permit, may provide additional review proceedings beyond those
required by subsection (a) of this section. This section does not require
additional proceedings, however, and creates no procedural or substantive
rights.

(d) When the head of an agency or principal deputy personally certifies
that a procedure set forth in this section cannot be made available in
a particular case without damaging the national security interests of the
United States by revealing classified information, the particular procedure
shall not be made available. This certification shall be conclusive.

(e) This section shall not be deemed to limit or affect the responsibility
and power of an agency head pursuant to any law or other Executive
order to deny or terminate access to classified information in the interests


